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I'EEFACE TO THE SECOHD EDITION. 


The following lecfcures ^yere originally delivered by me as Tagore 
Professor of Law in the year 1876, and were published in the 
succeeding year. 

Nearly a dozen years have since passed away, and in the 
interval the Transfer of Property Act containing a special chapter 
on mortgages has been added to the Statute-book. The Courts of 
Justice too have not been idle and the law reports^ave furnished 
a mass of material, the value of which, if not always in proportion 
to its bulk, is still very considerable. 

In bringing out the present edition I have endeavoured to in- 
troduce the various alterations which have been made in the law 
since the date of the first publication of these lectures. The 
Transfer of Property Act with notes has been added as a supple- 
ment, while the new cases as a rule have been worked into the test. 

I have also taken this opportunity to introduce a larger number 
of decided cases than was compatible with the original design of 
the work as a course of lectures intended for the instruction of law 
students. This new feature will, I trust, render the book more 
acceptable to the profession without detracting from its usefulness 
to the class for whose benefit it was originally composed. 

Owing to the numerous changes which have taken pMee during 
the last twelve years* I have been obliged to re-write some por- 
tions of the work, while large additions have been made nearly to 
every part The original design and mode of arrangement of the 
former edition have been however retained, although both are no_,. 
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(loubfc susceptible of a great deal of improvement. I can only 
])lead ill exfceniutiou the daily interruptions of professional life 
■wliicli seldom leave tlie practising lawyer much leisure for the 
labours of an author. A few hours, it should be remembered, occa- 
sionally stolen from business is all that ho can hope to bestow on 
his work. 

The alterations made by recent Statute-law, not being of a 
retro.spcctive ebaracter and the Statute itself having at present a 
somewhat limited territorial operation, I have thought it proper to 
retain the exposition of the old law which was contained in the 
former edition, and which has not yet become wholly obsolete. 

In conclusion, I have to thank Mr. S. P. Sinha, advocate, for 
the preparation of the index to the present edition. My thanks 
are also due to Babu Ashutosli Mookei;ji, M.A., F,E.A.S., F.li.S,E., 
for passing the sheets through the press. 

CALCUTTA'?:- I 

Isi May 1889. j RilSHBEHARY GHOSE. 
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Early history o! inslitutions — Doctrine of evolution in law, illustrated by the 
Hindu Will — Early notions of security — Early law of distress — Mortpjage 
in early law — Pokessory lien — Powers of sale and foreclosure — Heal 
security, how distini^uishod from real right — Historical sketch of the Roman 
law of securities — Similar notions traceable in early Hindu and Mahonimedan 
law — Piducia — Pignus — Improvements in the Roman law of pledge, by the 
Piffitorian jurisdiction, the actio serviana, and the qnasi-servian action — 
External infiuences which modified the Roman law — Growth of real secu- 
rity— Power of sale — History of the Fiducia — The lex cominissoria — 
Foreclosure in Roman law— Three-fold division of securities by Roman jurists, 
into conventional, legal, and judicial — Rights of pledgor and pledgee in 
Roman law — Sale "by mortgage — Right of redemption —Tacking — 
Priority determined by time — Potestative and non-potesiative conditions — 
Exceptions to the rule of priority — Salvage liens — Privileged liens — 
Tacit hypothecation in Roman law — Hypothecation how extinguished — Ex- 
tinction by merger — Marshalling in Roman law— Effect of the moitgagor 
subsequently becoming the owner — Right of subrogation, how acquired — 
Extinction of pledge— Pledge when redeemable — Antichresis — Liabilities 
of the pledgor and of the pledgee — Pledge in systems founded on Roman 
law — Important deviation in continental law— English law of mort- 
gage— Equity of redemption — Bill of foreclosure — Decree for sale — 
Remedies of mortgagee may be pursued concurrently — Insufficient secu- 
rity— English remedy foreclosure, but sale the more equitable remedy — 
Who may redeem — Equity of redemption cannot be restrained even by 
express contract— Equity of redemption in the case of a second mortgage 
without notice — Power of sale — Liabilities of the mortgagee — lufiuence of 
civil law — Note giving tabular view of the classification of securities in 
Roman law. 


The history of archaic institutions shows how very 
slowly the most familiar juridical conceptions of the present 
day have been matured. Few persons, I venture to affirm, 
would think of questioning the truth of this assertion at 
the present moment; and yet, even a slight acquaintance 
with legal literature will show, that it is onl;^ recently that 
wild speculation and rash assertion have given place to Early Ws- 
sober reasoning and*carefnl observation. Comparative 
jurisprudence, in a few short years, has accomplished many 
striking results ; but, not the least important of these, is 
E.B,a,M. 1 
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ihe dissipation of the numerous fallacies which once 
clustered round the early history of law. Experience^ 
however, tells us that speculative errors possess remark- 
able vitality; and it would be rash to suppose that delu- 
sions once so common, have wholly died out in our time. 
The tendency to confound the earlier stages of law with 
its maturity is by no means uncommon even at ihe present 
moment; and the w’arning cannot bo given too soon, nor 
rejeeated too often, that it is only by a careful study of the 
gradual development of legal conceptions, that we can 
guard ourselves against mistakes into which we should 
otherwise be almost sure to bo betrayed. In common with 
the class to which they belong, the delusions of which I 
speak, point to modes of thought from which cannot 
emancipate ourselves without a conscious effort of the 
mind. We find it difficult to realize the intellectual con- 
dition of societ}^ in its infancy, and are frequently betrayed 
into transferring to ancient law, conceptions which find a 
place in some of the latest improvements in jurisprudence. 
The history of the Hindu Will furnishes us with a case in 
point. I do not mean to deny that testamentary succes- 
sion was known to the Hindu law ; but there can, I think, 
bo no reasonable doubt that we owe the first recognition of 
the institution by English lawyers to the supposed analogy 
between a gift and a bequest. The analogy may be very 
close or it may be merely fanciful. This is not the place 
to discuss the question, but I may be permitted to observe 
that ail examination of archaic institutions shows, beyond 
the shadow of a doubt, that testamentary succession belongs 
to a range of ideas, very much in advance of that which 
permits the owner to make a gift of his property during^ 
his life; and that in no system whatever, has the law of wills* 
grown out of, although it may have BometimeB shaped itself 
on the model of, tlie law regulating gifts during life, 

I trust I have said enough to make it unnecessary for 
me to insist on the interest which attaches to the early 
history of those legal conceptions which we now sec only in 
their maturity. Wo may not in every case be able to trace 
the outlines distinctly ; but the assertion may be hamrdecl 
without rashness, that there is not a single jmidicai concep- 
tion which may not be historically examined with advan- 
tage* A few words therefore on tife origin and growth of 
the law of securities, the immediate subject of the present 
lectures, will not, I trust, be thrown away. 
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A learned writer on the law of mortgage has said that Lecture 
pledges mnst have come into use as soon as the rights of 
property were recognized. This assertion, however, must 
be received -with considerable reserve. It is true that ^ariy 
pledges were known to early law, but the conception when tions of 
it first shows itself, is marked by the crudity peculiar to 
the infancy of law ; and, the nearest approach to it, is to 
be found in the early law of distress, which fills such a 
large space in all ancient systems of law. 

The writings of Sir Henry Maine have made us familiar Early law 
with the important part played by the law of distress 
in primitive society, an extra-judicial remedy which 
gradually replaced the barbarous custom of reprisals. 

A probable legacy from early Aryan usages, it seems at 
one time to have been the almost universal method of 
enforcing satisfaction for all claims, and was not confined, 
as in some modern systems, principally to the demands of 
the landlord on his tenant. But, as Sir Henry Maine 
points out, this extra-judicial remedy, when it is first 
revealed to us, is both inadequate and incomplete. The 
distrainer could only extort satisfaction by retaining 
the property iu his custody, and thus forcing his adver- 
sary, so to speak, to come to terms. He could not sell 
the property and thus satisfy his claim, nor was the distress 
forfeited to him in satisfaction of his demand. The dis- 
trainer acquires this right, but only very gradually in the 
maturity of jurisprudence, and we find that, even in so pro- 
gressive a country as England, the power of sale was engraft- 
ed on the old common law, only towards the end of the 
seventeenth century. (Maine’s Early History of Institu- 
tions, Lecture X; Smith’s Landlord and Tenant, p. 263.) 

I have called your attention to the law of distraint, 
as described in the pages of Sir Henry Maine, because yon 
will find a remarkable similarity between it and the law 
of pledge, as well in their earlier features as in their later 
developments, the evolution, if I may say so, having pro- 
ceeded on almost parallel lines. 

Let me pause here for a moment to explain that, accord- 
ing to modern notions, the very essence of a security is the 
right of the creditor to obtain satisfaction, wholly irrespec- 
tive of the ability or willingness of the debtor. If the 
debtor makes default, the creditor may either sell the pro- 
perty and repay himself out of the purchase-money, or the 
pledge is forfeited to him in satisfaction of his demand. 
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Lkctitre The debtor may be obstinate or unable to pay, but the 
• creditor can always obtain satisfaction out of the property 
pledged to him, and is, therefore, wholly independent of 
the debtor. It is, however, only in the maturity of juris- 
prudence that the pledgee acquires this right ; — a right 
which is justly regarded as the very perfection of a secu- 
Motfcj^age I'ity. In the infancy of law, a pledge was only regarded 
as a means of ctunpeliing satisfaction. The creditor, by 
detaining the pledge, miglit compel the debtor to fulfil his 
engagement ; but, beyond the pressure which the pledgee 
was thus in a position to put on the pledgor, the creditor 
could not turn his security to account. In other words, a 
pledge only operated on the will of the debtor. The cre- 
ditor had no authority to sell the pledge, nor was it forfeit- 
ed to him in discharge of his demand. 

Modern law furnishes us with an instance of a right 
closely resembling the right of the pledgee in ancient law. 
English lawyers have frequently pointed out the unsatis- 
Possessory factory character of what is called a ‘‘ possessory lien in 
lien. English law, a bare right of detention, unaccompanied by 
any power of sale or foreclosure. It is no doubt an ano- 
malous right; and the true explanation of the anomaly 
lies in the fact that it is a mere survival. We have 
here an instance, by no means exceptional, in which a 
conception, distinctly archaic, is found to linger in a system 
which has shown no mean capacity for expansion with the 
multiplying wants of an active commercial age. 

I have said that in ancient law a pledge was regarded 
simply as a means of extorting satisfaction, and that the 
Powers Df powers of Sale and foreclosure with which we are so 
sale and familiar at the present day, are improvements which are 
oreeosure. found in mature jurisprudence, I shall now ask you 
to test the soundness of the conclusion by an examination 
of a system of law, which, while it has powerfully affected 
in its maturity the institutions of the greater part of the 
civilised world, is, perhaps, also the only system which 
possesses a continuous history of this branch of Jurispru- 
dence. I allude to Roman law, a system which must, 
always possess peculiar attractions for the student of com- 
parative jurisprudence ; for there you may see legal con- 
ceptions in the rough as well as in their highest finish, the 
whole process of evolution unfording itself as it were 
before our very eyes, by slow and almost imperceptible gra- 
dation. In the history of legal conceptions/' as observed 
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by Dr. Hunter, “ the Koman law occupies a position of 
unique value. It forms a connecting link between the 
institutions of our Aryan forefathers and the complex 
organization of modern society. Its ancient records carry 
us back to the dawn of civil jurisdiction, and, as we trace 
its course for more than a thousand years, there is exhibit- 
ed a panorama of legal development such as cannot be 
matched in the history of the laws of any other people.” 
(Hunter’s Introduction to Roman Law, page 1.) 

The evidence furnished by Hindu andMahommedaii law 
is less authentic, and lias to be approached with greater 
caution. I hope, however, to be able to show in the next 
lecture, that there are passages, as well in our own law as 
in the Mahominedan law, which fortify, in a remarkable 
manner, the conclusions suggested by an historical examin- 
ation of the Roman system ; — passages which can only be 
explained on the hypothesis that a real security, a security 
which makes the creditor wholl}^ independent of the 
debtor, finds its place in every system among the latest 
improvements in jurisprudence. For the present, I shall 
confine myself to the Roman law. 

I have not paused to explain with sufficient clearness 
the meaning of the words real securitj^” an expression 
which I have already used more than once. A real security 
is a security in which the creditor possesses the right to 
satisfy his demand out of the property pledged to him, 
and must be carefully distinguished from a real right, 
which, as I shall have occasion to explain more fully 
hereafter, is simply a right availing against the world 
at large, and not merely against a determinate person or 
persons. A creditor may have a real right in property 
belonging to bis debtor, and yet he may not possess a real 
security. Thus, if any body should take out of my pos- 
session property on which I have a bare lien, I have a 
right to have the property brought back into my posses- 
sion, but I have no right, the security not being real, to 
sell the property in satisfaction of my demand. The 
distinction is a very important one, and must be carefully 
borne in mind in the discussions in which we shall pre- 
sently be engaged. 

Let us now turn to the Roman law for the purpose of 
ascertaining the succe^ive steps by which the law of secur- 
ities was gradually developed. The subject has already 
been investigated by a living German jurist, and the results 
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Lecture of his lahours have been made accessible to English readers 
' by Dr. Markby in liis Elements of Law. (See Chapter XL) 

The earliest form of security known to the Romans 
Fkiucia. appears to have been the Fiducia* This was a proceeding 

by wliicli the debtor transferred to the creditor the owner- 
ship of the property which was intended to be given, as a 
security ; the creditor on his part agreeing to restore it to 
the debtor as soon as the obligation was fulfilled. If the 
debtor, however, made default, bis right to the property 
was not extinguished. To use the language of modern 
law, the debtor possessed an equity of redemption, of 
which the creditor could not deprive him, either by salo 
or foreclosure (a). I shall pass over, for the present, the 
successive steps by which the Fidiicia ultimately ripened 
into a real security, and proceed to discuss another mode 
of giving security; which, although a later invention, was 
ultimately destined to replace the Fidiicia in the juris- 
prudence of Rome. 

Pignws. This was the Pignus which, in its earliest form, was 
a proceeding by which the debtor transferred, not the 
ownership, as in the Fidiicia, but the bare possession, to 
his creditor. The pledgee only possessed the right of 
detention. Even this right, however, was at first extremely 
precarious. It was not protected by a real action, as the 
law refused to recognise a real right in the creditor. So 
long as this was the case, land ivas rarely given in pledge, 
as the creditor had no remedy if the debtor made a fraud- 
ulent alienation. This was, no doubt, a very unsatis- 
PrjBtorkii factory state of things, Tlie law, however, was insensibly 
law. developed by the Praetorian jurisdiction, to which Roman 
jurisprudence is indebted for so nmny reforms. Under tlie 
semblance of moulding the procedure of the Courts over 
which they were called upon to preside, the Roman PrjBtors, 
by promising to grant a particular action or plea, re- 
modelled almost every branch of the law, and owing to 
circumstances to which I shall presently refer, the law of 
security seems to have claimed their attention at an early 
. ^ period. The first improvement was effected by a Prmtor 

Stsiiftbe Salvius, who allowed the validity of' a pledge, 

although not followed by a transfer of possession, in the 

(a) I am Round to state ttat a somew1i#t different view has teen 
tahen by Br. Hnntei: iiiMeBomanLaw,but as the Fiducia never ooeupied 
an important place in Roman law, and as it shortly fell into disuse, 
it is not necessary to disonss its precise incidents, 
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case of a tenant pledging his farming stock as security Lectueb 
for the rent payable by him. This iniprovenient was 
followed by the ^ actio serviana/ which allowed the land- 
lord to enforce his claim by a real action, unfettered by the xctio 
somewhat inconvenient limitations by 'whicli the Praetor serviaua. 
Salviiis had sought to fence in the right of the landlord to 
follow the pledge in the hands of third persons. Origin- 
ally confined to the security of the landlord on the farm- 
ing stock of the tenant, the right was extended in course of 
time to ail classes of pledges, whatever migdit be the nature 
of the property, and whether the pledge was or was not 
accompanied by possession. The last improvement was Quasi>ser- 
accomplished by the ‘ quasi - Servian action,’ whicli marks action, 

an important epoch in the history of the Roman law of 
securities. The jealousy with which archaic law guards 
the creation of all real rights, has now been relaxed. A 
mortgage may thus be created without delivery of posses- 
sion, and the ‘‘ substantial pledge has been refined into 
the invisible rights of a hypo theca.’" 

I have said that there were influences at work from 
without, which, while they hastened the development of 
this branch of the Roman law, also determined, in a great 
measure, the direction of that development. 

“ The most important improvements in the Roman law of External 
security,” says Dr. Markby, '' were not introduced until, by 
the extension of the Roman dominion beyond the confines modified 
of Italy, very large estates first became common. From 
this time large numbers of slaves, and even of free persons, 
began to be employed in cultivating these properties. Small 
estates also were sometimes let out to farm. Hence the 
necessity that the landlord should have some security for 
his rent became apparent at Rome, as it has in all places 
where the land of one person is cultivated by another. 

“ Under the old law it was not easy for the landlord to 
obtain this security from the cultivator. Generally the 
only property which the cultivator had, was his farming stock 
(invecta et illata) ; and it was obvious tliat this could 
neither be assigned to the landlord by a fiducia, nor given 
into Ms custody by a pignus. It was, therefore, necessary 
to devise some other means of effecting security ; and the 
mode adopted was, to allow the tenant by a simple agree- 
ment, without any fo|maUties, to pledge his farming stock 
to his landlord as a security for the rent ” (Elements of 
Law, §§ 443, 444.) 
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Lecture I gliali now proceed to state tlie siiccessivo steps by 
wliicli the creditor gained a real security, which, as 1 have 
ah’eady explained, is very different from a real right 
Growth of This was originally accomplished by the introduction of a 
a real seen- chuiso exprosslj authorizing a sale upon default, a clause 
which ap[)ears to have been suggested by a right possessed 
by the State of selling land pledged to it. At a sonic what 
later period, this right was presumed to exist in every 
pledge in the absence of anything to indicate a contrary 
intention. The creditor thus ac(|uired the right to realize 
his money by the sale of the pledge ; in other words, the 
creditor acquired a real security. The power of sale 
power oX uow came to be regarded as a right inherent in the 
sale, pledgee, or, as a Roman lawyer would, perhaps, have said, 
one of the natural incidents of a pledge ; and, it was pro- 
bably under the influence of this dominant idea, that the 
law, at a later period, permitted a sale, even when the 
creditor had expressly agreed not to exercise the power. 

We have now reached the vstage in wliich the law 
stood in the maturity of Roman jurisprudence. The bare 
riglit of detention originally possessed the creditor, has 
now been succeeded by a right of sale, which, as we liave 
seen, could not be controlled even by the express agree-* 
ment of the parties ; while the somewhat cumbrous forma- 
lities which were originally necessary to the validity of the 
Tignus (including the ’transfer of possession) have been 
replaced by a simple agreement of the parties. 

In giving an account of the Roman law of security, I 
did not notice, at the proper place, the improvements which 
took place in the Fidxxcia. The gradual progress of the 
ScFiducia from a bare right to compel the debtor to make 

* siiiisfaction, to its latest improvemeuts, when it ripened 
into something like the mortgage of the English law, or 
our own conditional sale, is not less interesting than the 
development of the kind of securities which 1 have been 
hitherto considering. 

Jommis- improvement was the introduction of a clause, 

the lex oominissoria^hj which it was agreed that the creditor 
should become, on default, the absolute owner of the pro- 
perty pledged to him. Such a covenant, however, if liter- 
ally enfoi'ced, was likely to operate in many cases with 
considerable hardship upon the deblta* ; and the stringency 
of the condition was relaxed by subsequent legislation. 
The default of the debtor was not immediately followed 



CLISSIFICATIOK OF SFCURITIES IN ROMAN LAW. f-l 

by forfeiture, and he was permitted to redeem, if lie ful- Lecture 
filled his obligation, within a reasonable time. The posi- 
tion of the creditor now became analogous to that of an 
English mortgagee, and the conflicting rights of the pledg- 
or and pledgee were, in some measure, reconciled with 
justice and equity. Eoman lawyers, however, could not 
bring themselves to accept as final such an imperfect recon- 
ciliation. It oftended their sense of “ elegance.” A pledge, 
whatever might he the language used by the parties, was 
only a security for the debt, and the creditor was nob in 
fairness entitled to anything more. In later Eoman law, Forecio- 
therefore, the creditor was not suffered to foreclose, hut 
could realize his dues only by the sale of the property 
pledged to him. You will presently see that the English 
law is also slowly drifting towards the same point. The 
power of directing a sale instead of a foreclosure, which 
used to be exercised so very sparingly by the English 
Courts of Equity, has been extended by a recent statute, 
while other indications are also not wanting, that the total 
abolition of foreclosure is only a question of time. 

From what I have said, I think it is clear that a real 
security is the most perfect security. The history of the 
Eoman law shows that it was only very slowly that the 
right of detainer, the only security recognised in early 
times, ripened into a real security. An examination of 
Hindu and Mahommedan law also suggests the conclusion 
that a security in the infancy of law only operated upon the 
will of the debtor. I shall, however, as I have already stated, 
discuss this point in the next lecture, when I propose to 
give a general outline of the law of securit}^ as it is to be 
found in Hindu and Mahommedan legal treatises. 

I shall conclude this part of my lecture with a few Threefold 
general observations on the Eoman law of security, and I ^Hviajon «i 
propose, in the first place, to call your attention to the i>y iLmm 
threefold division of securities by Eoman lawyers — a 
division which, although not, perhaps, strictly logical, is 
eminently convenient for our purpose (&). 

Eomaii law divides securities or mortgages into three 
classes, — conventional or consensual, legal, and judicial 
A conventional mortgage is one created by the agreement, 
express or implied, of the parties, and calls for no remark, tiotmi 
A legal mortgage is^ as the name imports, one which is 


(h) Bee note A at the end of tMs lecture. 
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created merely by the operation of law. A legal mort- 
gage, however, must not be confounded with implied conven- 
tional mortgages, which are really based upon the voluntary 
consent of the parties, the distinction between the two 
being precisely the same as that between implied cmitracts 
and quasi-coiitracts. The judicial lien of the civil law, 
is a lien created by an order of a Court of Justice, for the 
purpose of compelling obedience to its orders, and corre- 
sponds to the process of attachment under the procedure 
of our Indian Courts* I do not propose to discuss at length 
the various rules which governed each of these classes of 
securities, as this is not the place for such discussion, 
liiicli of our own law of mortgage is, howevmr, still in an 
uncertain, if nobin a fluid, condition, and I shall, therefore, 
be obliged to refer occasionally to the Eoman law which, 
although not possessed of any inherent binding authority, 
has always proved an almost inexhaustible store-house 
of legal principles, and may be usefully consulted in 
all doubtful cases arising in our Courts. A few general ob- 
servations, therefore, will, I trust, assist you in following me 
through some of the discussions in which I shall be engaged 
in the course of these lectures. 

The pledgee possessed in later Roman law, as we have 
already seen, a right to sell the pledge, — a right which 
might be exercised by him, even if he had engaged with 
the debtor not to sell the pledge in satisfaction of his 
demand. But the creditor was not at liberty to soli, 
until his claim was fully due and payable; and even then 
he was bound to give the debtor notice of his intention to 
sell If, however, the creditor had expressly engaged nob 
to exercise the right of sale, he was bound to issue three 
successive notices, instead of the one which was oixlinarily 
required by the law. Tlie pledgee was not bound to 
invoke the j)rocess of the Court for the sale of the pledge ; 
but the sale, in the absence of any express agreement to 
the contrary, must have been effected publicly, and the 
debtor summoned to be present. In later Roman law, the 
exercise of the power of sale was hemmed in by farther 
provisions for the protection of the debtor. If the parties 
agreed as to the manner, time, and other conditions ^of the 
sale, the creditor was bound to act in accordance with the 
terms of the agreement; but, where the contract was silent 
on the point, the mortgagee, if in possession, was bound to 
give formal notice of his intention to exercise his power of 
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sale to the debtor ; if he happened to be out of possession, he Lectuke 
was bound to obtain a judicial decree, and, after the lapse of 
two years from either of these events, tlie mortgagee was en- 
titled to sell the property. (Hunter’s Eoman Law, p. 437.) But 
the creditor was not entitled to anything in excess of the 
amount of his debt with interest, if any, and costs. If there 
was an}'' overplus, the debtor w'as entitled to it ; who, on 
the other hand, was not released from liability if the 
proceeds fell short of the demand of the creditor. The 
creditor, however, could not be compelled to sell, unless the 
debtor gave security for the payment of the debt in full ; 
but a fraudulent sale rendei’cd the creditor personally liable 
to the debtor, and if recourse against the creditor was 
impossible, the purchaser might be compelled to make 
restitution. If no bidder offered a reasonable price, the 
creditor might himself obtain an assignment of the pledge 
for a fair price ; such an assignment, however, did not 
absolutely extinguish the debtor’s right of redemption. 

The debtor, before the exercise of the right of sale by 
the creditor, was not restrained from dealing with the 
property in any way he thought proper, provided that 
the security of the creditor was not thereby impaired. 

The pledgee could not be affected by any disposition 
which the pledgor might make of the property pledged Sale by 
by him. The right of the pledgee was a real right, and 
could not be prejudiced by any alienation made by the 
debtor. A sale by the creditor, therefore, passed the pro- 
perty to the purchaser, free oJf all incumbrances subse- 
quently created by the debtor. 

It would appear, although the point is not quite 
free from doubt, that the right of sale could be exercised 
only by the first pledgee, and not by the second or any sub- 
sequent incumbrancer. It was, however, always open to 
the puisne pledgee to redeem the prior mortgagee, and thus 
acquire the rights of the latter. This right of redemption 
was not confined to the second mortgagee, and any mort- 
gage creditor might place himself in the situation of the 
first mortgagee by the payment or deposit of the amount 
of his demand, but the privilege could not be claimed by 
an unsecured creditor. The principle of the English law, 
however, by which a preference may, in certain cases, be 
gained over an inteimediate incumbrance, was not recog- 
nized by Eoman lawyers, although the mortgagor himself fmkmg in 
was not permitted to redeem without paying to the 
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moTtgageo all the debts, whether secured or unsecured, 
which might be due to him from the mortgagor, but the 
light could not be asserted against a subsequent incum- 
brancer. 

The priority of mortgages was, as a rule, determined by 
the order of time, and it seems that delivery of possession 
conferred no advantage. (But see Golquhoiin’s Civil Law, 
§ 1475.) It is, however, necessary to remember that, the 
time by which priority was regulated, was not the date on 
which the money for wliich the security was given was 
actually borrowed, but that on which the contract of mortgage 
was entered into. If, therefore, the mortgage was created 
subject to any condition, it would, on the fulhlmeiit of that 
condition, relate back to the date when the mortgage 
was granted, but there was a distinction between what 
Eoman lawyers called a casual and a potestative condi- 
tion, Thus, suppose A lured a bath from B from the next 
kalends, and agreed that his slave C should be security for the 
rent, but before the kalends A borrowed money from D, 
and hypothecated C to him. In this case, B would have 
priority over D, although there was nothing actually due for 
rent at the time D made his advance, the I'eason assigned 
for the preference being, that the hypothec was attached 
to the contract of liire in such a manner, that without 
the consent of B it could not be got rid of. B would, 
therefore, have the first hypothec. (Hunter’s Roman Law, 
p. 441.) But the case which I have just put, must be dis- 
tinguished from the class of cases in which the agreement, 
although prior in date, was, to borrow the language of 
Roman law, only potestative, that is, did not create 
binding obligation either to lend or to borrow. Thus, 
suppose A agrees with B to lend him money by a certain 
clay, the farm of B to stand as security, but before any 
money has been advanced by A, suppose B borrows from 
C and hypothecates the same farm ; if A should, afterwards, 
advance money under the agreement to B, he would not, 
it seems, be entitled to priority over C. (Hunter’s Roman 
Law,p. 441. See also the authorities collected in Burge’s 
Foreign and Colonial Law, Vol. in,p. 180.) The distinction 
between the two cases is, as I have already suggested, that 
in the one an obligation is created in presenti^ although it 
is to come into force at a future date,r while, in the otlier 
case, there is no obligation imposed on the one party or on 
the other, either to lend or to borrow the promised money. 
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There were, however, exceptions to the rule of priority Lecture 
founded either on grounds of public policy or on equitable 
considerations, and these exceptions were known in Roman 
law as privileged liens. They are thus classified bj Dr. 

Hunter in his treatise on Roman law : of priority. 

(1) The Imperial Exchequer (Fiscus) which came before 
all creditors for arrears of fines. 

(2) A creditor advancing money to buy ofiice (militia) 
expressly on the condition of obtaining priority. 

(3) A married woman suing for the recovery of her dos, 
but not in respect of the donatio ante nuptias. 

(4*) A person advancing money on the security of any 
house or property for the purpose of preserving it from 
destruction. (Hunter’s Roman Law, p. 442.) 

Other privileged hypothecs ranked according to their Salrage 
priority in time, but an exception was recognized 
obvious reasons in favour of salvage liens in which priority 
was regulated in the inverse order, the later being prefer- 
red to the earlier. 

It is important to observe the change introduced into 
the later Roman law by which a hypothec made by a 
public deed, that is, sealed in the presence of witnesses and 
prepared by a notary (tabellio), had priority over hypo- 
thecs attested only by private documents. Leo gave the 
same privilege to a private writing signed by three good 
and respectable witnesses, and Justinian continued and 
confirmed the privilege. (Hunter’s Roman Law, p. 442.) 

I may mention that the pledgee was entitled in 
Roman law to a lien for any advances made by him for the 
purpose of preserving the pledge. All such advances were 
regarded as privileged debts, and in cases of disputed piiority, 
took effect accordingly, and not simply from the date when 
the expenses were actually incurred. A privileged lien was 
also recognized in favour of a person whose money had been 
laid out in the improvement of an estate, but there was a 
difference between the position of such a person and that of 
a creditor by whom the property itself had been preserved. 

In the latter case the lien attached to the thing itself, 
while in the former case the preference was limited to 
the improvements, and did not extend to the estate itself. 
(Domat’s Civil Law, § 1742.) 

The Roman law abounds in instances of tacit or legal Tacit 
hypothecation, and it may be said without exaggeration Stn Eo- 
that the pRg^s of the Digest as well as the writings of nm kw. 
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LccruEE civilians brisile with liens created merely by operation of 

L law. The hypothec of pupils over property bought by 

their tutors with their money, the hypothec of a person 
making a loan for the purchase of a liouso, are only some 
of the numerous instances which might be cited in illus- 
tration of the readiness with which Eoman lawyers allowed 
a lien to be annexed to a great variety of transactions. It 
is, however, unnecessary to notice them in detail in this 
place, as tlie.y owed their existence mainly to artificial causes, 
and, however well adapted to the requirements of the com- 
munity in which they grew up, cannot be held up as pat- 
terns for close imitation in the jurisprudence of communities 
cast in a different mould, and governed by institutions of a 
different type. In every body of law, care must be taken 
to distinguish those portions of it which rest upon natural 
equity, reflected in the dry light of reason, from those 
which have grown out of mere accidental conditions, and 
which always take their colour and shape from their 
environments. It is, surely, possible to admire a system 
without acknowledging that every part of it is adapted to 
the requirements of all ages and countries. Our admira- 
tion, however well-founded, should not be allowed to betray 
us into confounding the general with the special, the essen- 
tial with the accidental. This caution is, perhaps, no- 
where more necessary than in India, where its neglect has 
led to the introduction of much law of very doubtful equity 
but of most undoubted subtlety, the only apology for which, 
I am afraid, is to be found in the ' fluidity ’ of our law, and 
I may perhaps add without disrespect, the facility with 
which the work of consolidation, can be effected, 
iiypotiie- ^ hypothecation came to an end by payment or tender 
culm how followed by consignation or deposit of the mortgage 
guUied, together witli interest and such expenses as the 

mortgagor was bound to pay. It was also destroyed by a 
release by the creditor which might be either express, or 
implied from his conduct, as, for instance, by his agreeing 
to take a different security. But a novation, by which term 
the transaction was known to the Roman law, did not 
extinguish the original mortgage if it was renewed at the 
time of the substitution, but such mortgage took effect only 
according to the extent of the original lien and did not 
attach to any further sum in whi^h the debtor might 
subsequently become indebted to the mortgagee. (Burge's 
Foreign ancl Colonial Law, Tol III, p. 215, and p* 237. 
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See also Colqiihoim’s Eoman Law, § 1475.) I may also Lecture 
mention tliat a creditor who had got a tacit mortgage, did 
not release or discharge it by taking a conventional secu- 
rity, nor did he surrender his priority in any way by 
accepting such a mortgage. (Burge’s Foreign and Colonial 
Law, Vol. in, p. 242.) 

The pledge might also be extinguished by merger whicli Extinction 
occurred when the rights of the jDiedgor and of the pledgee 
became vested in the same person, but no merger took place 
where the operation of the rule would work any injustice. 

If it was indifferent to the person, in whom the union of 
interest arose, whether the charge was kept alive or 
extingiiislied, a merger might be presumed in the absence of 
anything to repel such inference, but there was no merger 
where any benehcial purpose could be answered by keeping 
the mortgage alive. I need scarcely point out, that the right 
of the pledgee was liable to be extinguished by the law of 
prescription, and that, of course, the security could not be 
enforced if the pledge was destroyed, although where the 
destruction was accidental, the right of the creditor to 
recover payment was not in any way affected by the loss. 

But nothing falling short of destruction could put an end 
to the pledge, and if the subject of the pledge only suffered 
a change, the pledgee could enforce his rights against it 
notwithstanding such alteration. 

It is instructive to observe that the doctrine known as Marshall- 
marshalling in the English Court of Chancery, was recog- 
nized, to a certain extent, in the later Eoman law, and a 
third person in possession of the mortgaged property might, 
under certain conditions, insist upon the creditor proceed- 
ing in the first instance against the debtor and his sureties, 
lilt no such indulgence could be claimed by the person in 
possession, if he knew, at the time he acquired the mortgag- 
ed premises, that they were subject to the mortgage, or if he 
acquired them after a suit had been instituted against the 
mortgagor on the mortgage security, (Burge’s Foreign 
and Colonial Law, Yob III, p. 221.) 

It appears that if a person who was not the owner of a Effectofthe 
property mortgaged it, and afterwards happened to become 
the owner, the property so acquired would be subject to the tiirwEer, 
mortgage created by him, and it seems, although the point 
is not free from doui)t, that the mortgage related back to 
the date of the original contract and would be preferred to 
a subsequent mortgage granted after the acquisition of the 
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tloniiniim by the mortgagor. (See the aotliorities for and 
against this proposition, collected in Burge's Foreign and 
Colonial Law, Voi. Ill, pp. 173-174.) 

The right of substitution or subrogation formed an 
important branch of the Roman law of mortgage, and was 
recognized in it to an extent to which it has not been 
carried in most modern systems, A subrogation in the 
Roman law might be either conventiona],that is, consensual, 
or it might take place by mere operation of law. A subse- 
quent mortgagee, who paid off a prior mortgagee, was 
entitled as of right to stand in the place of the 
latter, and this is an instance of subrogation by opera- 
tion of law, while an instance of conventional subrogation 
is furnished by the ordinary ease of an assignment of 
his security by the mortgagee. A creditor who lent money 
to the debtor for the purpose of paying off a mortgage, on the 
condition that he was to be substituted in the place of the 
mortgagee, was also entitled, under certain circumstances, to 
the benetit of the mortgage. (Domat’s Civil Law,§ 1774.) The 
right of substitution might also, in some cases, be acquired 
by an order of Court, made with the consent of the debtor, or, 
even sometimes without such consent. A similar right was 
allowed in favour of a person to whom a mortgage debt was 
sold under a decree of a Court of Justice. The right of sub- 
rogation was not, however, necessarily dependent, either 
on the order of a Court of J ustice, or, as you have just heard, 
on the consent of the parties. A subsequent pledgee, for 
instance, by paying off a prior mortgagee, could, as I told 
you, claim to stand in the place of the latter, and so also 
could a purchavser who had paid off a mortgage on the 
property purchased by him. (Domat's Civil LW, § 1777.) 
Again, if the purchase-money was applied by the vendee 
in payment of a prior mortgage, he could always insist 
upon standing in the place of the mortgagee, and might 
use the mortgage as a shield against the claims of all 
intermediate incumbrancers, (DomaFs Civil Law, | 1785»j 
A surety also, who discharged the debt of his principal, 
was entitled to the benefit of any securities which might 
be held by the creditor against the principal debtor. 

It appears that the pledge ceased to exist, if the debtor 
happened to lose his right to the pledge, as if, for example, 
he was evicted by a title paramount, ^ut the rule was care- 
fully guarded so as to protect the mortgagee from the fraud 
or laches of his mortgagor. Thus, if tlie mortgagor having 
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a good defence neglected to defend an action against Idiii, LKCTiian 

or if he abandoned liis right, the rights of the mortgagee 

were not affected in any way. (Domat’s Civii Law, § 179S,) 

It is superfluous to state, that if the termination of his 
estate or interest depended on the mortgagee himself, as 
if lie had purchased a property, with an option to rescind 
the sale, he could not exercise this liberty after having 
mortgaged it to a third person. (Burge’s Foreign and 
Colonial Law, Vol. Ill, p. 241.) 

Everything which might be sold, could be lawfully mort- 
gaged in the Homan law. But property which could not he 
the subject of alienation, could not bo the subject of mort- of 

gage. A mortgage might be either general, that is, itmou-^age. 
might include the whole of the ]>roperty whicli the debtor 
possessed at the time of the mortgage, or which he might 
subsequently acquire ; or it might be special, that is, cou- 
fined to some specific property. The debtor might pawni 
corporeal or incorporeal things, but not the necessary 
wearing apparel of himself or of his family, or the imple- 
ments of trade or agriculture. Then again things which were 
extra-commercium could not, of course, be the subject of 
mortgage. A security, moreover, might be given, not only 
for the repayment of a debt, but also for other consider- 
ations. It might, for instance, be granted by the vendor of 
a property to the purchaser to indemnify him in case he 
should be evicted. The creditor might be put in posses- 
sion of the property pledged to him, in order that he might 
satisfy himself out of the rents and profits. Such an 
agreement, however, was not permitted to be made the 
means of obtaining usurious interest. If the mortgagee 
was in possession, his receipts were set off against the Antidire- 
debt, but there was a well-known form of mortgage known 
by the name of Antichresis in which the mortgagee could 
retain the profits in lieu of interest. 

The pledgee was liable in the Roman law to take the same Liabilities 
care of the pledge as a prudent father of a family ^voiild of 
his own property, but if the pledge perished accidentally in 
Ills hands, the mortgagee incurred no liability, and he might, 
in such case, either demand another security, or recover the 
debt immediately from the pledgor. The debtor, again, on jV8a!)iiitie« 
his part, was bound to pay the creditor any expenses 
necessarily incurred b]g him for the preservation of tiio 
mortgaged property, as, for instance, for repairing a house, 
but tliere seems to have been some doubt as to the right of 
R. B. a, M. 2 
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tlie pledgee to reimbiirsoraent for expenses wliich, al though 
not necessary, wore beneficial to the mortgaged property— 
a doubt which, as we shall see in a su&oqucnt lecture, 
lingers even at the present moment in the English law, 
and which certain recent decisions have by no means served 
to dispel. 

Before dismissing the subject of Roman law, I will 
mention one or two other points which also deserve the 
attention of the student. A purchase of the mortgaged 
property by a subsecjucnt mortgagee, although made 
under a sale by the first mortgagee, did not pass to the 
purchaser an irredeemable title, and the same was the 
ease with the surety. Iiuleod, it woidd seem, that in all 
cases wdiere the purchaser was not an absolute stranger, the 
debtor might exercise his right to redeem the property — 
a privilege which has, however, been curtailed in most 
modern systems of law. (Burge's Foreign and Colonial 
Law, Vol. Ill, pp. 226-227.) 

Another peculiarity, connected with the Roman law, was 
the right, which the mortgagee had, to interrupt the posses- 
sion and prevent a trespasser from acquiring an absolute 
title to the property, by means of an action against the 
person in possession which might be brought even before the 
mortgage-debt fell due — a provision the absence of which 
from our law occasionally causes much embarrassment to 
the mortgagee. (Burge's Foreign and Colonial Law, 
Vol III, p. 232.) 

I have dwelt on the Roman law perhaps longer than 
I should have done, but the importance of the subject is, I 
trust, sufficient to excuse me for having detained you with a 
brief outline of one of the most interesting systems of law. 

The short account which I have given you of the Roman 
law, will also serve as a rough sketch of the law followed 
in our day in countries whose jurisprudence is founded on 
the civil law, and which constitute not only the greater part 
of Europe, iiicludixig Scotland, but also a not inconsiderable 
portion of the new world. There is, however, one important 
deviation which deserves notice, the creditoi^not being per- 
mitted by most continental systems to exercise the power 
of sale except through judicial process. Another departure 
from the civil law may also be noticed in this place, the 
hypothecation of moveables, although sanctioned by Roman 
lawyers, not being, as a rule, allowed in any of the modern 
systems which are professedly founded oil the civil law* 
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(Burge's Foreign and Colonial Law, VoL III, p. 201 ; liSCTUBc 
Code Napoleon, § 2119.) 

There is one other system of law which has a very close English 
interest for the Indian student ; and a few words on the 
English law of mortgages will not, I trust, be wholly out 
of place. An English mortgage resembles in its features, 
as I have already had occasion to remark, the Fidiicia of 
the later Roman law. In form it is a conveyance of land 
by the debtor to his creditor, with a proviso that, on 
repayment of the debt on a certain day, the conveyance 
shall be void, or, as is now more usually the case, that the 
creditor shall reconvey the estate to the debtor. If the 
money is not repaid on the appointed day, the mortgagee 
becomes at law the absolute owner of the property, but 
the Court of Chancery, which has almost exclusive juris- 
diction over mortgages of land, regards the transaction only 
as a security for the repayment of the debt, and allows the 
mortgagor to redeem on payment of the principal, interest, 
and costs within a reasonable time, which has been reduced 
by a recent statute to twelve years from the date of the 
entry of the mortgagee, or of an acknowledgment by him of 
of the title of the mortgagor. This right to redeem is known redemp- 
as the ‘‘ equity of redemption,” and, as I shall have occasion 
to explain hereafter, is guarded with peculiar jealousy by 
the Court of Chancery. But we must remember that the 
equity of redemption is not, as the name perhaps would 
suggest, a mere right. It is an '^estate” in the land, and 
may be devised, granted, or otherwise alienated by the 
mortgagor, subject, however, to the right of the mortgagee 
to foreclose, when, under the decree of foreclosure, the 
estate passes to the mortgagee free of all incumbrances 
created subsequently to the mortgage. 

At any time after the estate has been forfeited at 
law, the mortgagee has the right to call upon the 
mortgagor either to redeem, or, in default, to be for ever 
foreclosed from redeeming the propertjn This is accom- 
plished by a bill of foreclosure, by which the mortgagee foreclosure, 
prays that an account may be taken of what is due to him 
on his security ; and that the mortgagor may be decreed 
either to pay the amount, by a short to be appointed 
by the Court, or to be foreclosed his equity of redemption. 

An account is taken, and^a day for payment is appointed ; 
the mortgagor being generally allowed for that purpose 
six months from the date of the certificate determining 
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Lectuee tbc amount clue to tbe mortgagee on his security. If the 
mortgagor makes default, tlie mortgagee obtains an absolute 
order for foreclosing, and the estate passes fi’oiii the mort- 
gagor to tlie mortgagee. A decree of dismissal of a bill for 
recieroptioB, hy reason of non-payment of the mortgage- 
moiie}?' at the time appointed by tbe Court, also operates) 
as a foreclosure. 

The Court, however, sometimes, instead of making a 
for ssaie. foj;. foreclosure, directs a sale of the mortgaged 

pro|)erty, when the purchase-money is applied in satis- 
faction of the mortgage, the surplus, if any, being paid 
to the mortgagor. In case of a deticiency, the mortgagee 
may recover the diftereuce from the mortgagor. A recent 
statute has considerably extended tlie power of the Court 
to make a decree for sale iristead of one for foreclosure, 
but the rule of the later Roman law, by which a fore- 
closure was never permitted, has not yet been adopted in 
England. 

iJemotiiGs A mortgagee lias not only the right to foreclose, but lie 
gigerraay P^'oceed to enforce at the same moment all the 
ije^^puraudi remedies to which, according to the nature of his security, 
concurrent- entitled. He may sue at the same time on his 

bond or covenant, bring his ejectment, and file his bill 
of foreclosure. If, however, the mortgagee should enter 
upon possession before foreclosure, he will be bound to 
account to the mortgagor for the rents tmd profits, while 
an action on the covenant will have the efiect of opening 
the decree for foreclosure, that is, of letting in the mort- 
gagor to redeem on the usual terms. I have just ex- 
plained that after the mortgage has been forfeited by 
non-payment of principal or interest, the mortgagee is 
regarded as the absolute owner of the estate at law. He 
may, therefore, enter upon possession, but equity will compel 
liiin to account for every farthing of the rents and profits 
realmed by him, out of the estate. 

insu'ffleieiit The best coiirse for the mortgagee, when there is reason 
security.. sospect that the security is insufficient, is to obtain an 
order for sale, or, if that cannot be done, to sue on his bond 
or covenant first, and then to foreclose for the remainder. 

A decree for sale would seem’ to be in all ordinary cases 
equally fair both to the mortgagor and mortgagee. „ 

Sale tlie ” natural course, and certainly ,the most convenient 
.more ' 'and beneficial course,” says, Mr.' Justice Storyty' for the 
^ mortgagor, would seem’ to 'be for' the Court to 'follow , out 



EQUITY OF IlIiDLl.MPTfr)N-. 2! 

iiie civil law rules on this subject, — that is to say, pri- Lscrnu: 

iiiarily and ordinarily, to direct a sale of the mortgaged 

property, giving the debtor any surplus after discharging 
the mortgage-debt ; and, secondarily, to apply the remedy 
of foreclosure only to special cases, where the former 
remedy -would not apply, or might be inadequate or injuri- 
ous to the interests of the parties. This course has, accord- 
ingly, been adopted in many of the American Courts of 
Equity; and it is also the prevailing practice in Ireland. 

It is done without any distinction, whether there is a 
power to sell contained in the mortgage or not.” "'And 
in most, if not all, cases” adds the learned author, ''it 
would be equally beneficial to the mortgagee, as it would 
prevent the delays incident to the common decree of fore- 
closure, which is liable to be reopened ; and wmuld also 
prevent any ditSculty in obtaining the residue of the debt, 
when the mortgaged property is not sufficient to discharge 
it.” (Story’s Equity Jurisprudence, § 10:^5.) 

Not only the mortgagor but all persons deriving an inter- VYhomay 
est from him, whether by purchase, devise, or descent, ma}^ ioceem. 
redeem the mortgage. It is on this ground that a subse- 
quent incumbrancer may redeem a prior mortgage. A 
lessee of the mortgagor after the mortgage will similarly he 
allowed to redeem. The proprietary right of the mort- 
gagor is very sharply defined in equity, and is fenced in by 
limitations which may not unreasonably be viewed as 
occasionally trenching on the just rights of the creditor. 

Thus, a Court of Equity would not only set aside, without 
the slightest hesitation, any transaction between the mort- 
gagor and mortgagee involving harshness or iiiiconseioii- le&traiued. 
able dealing, but would not even suffer the mortgagor to fetter 
ill any way his right of redemption by any agreement with 
his creditor. The riglit of redemption is regarded in equity 
as a liatural incident to a mortgage. A proviso, therefore, 
limiting the right of redemption to the lifetime of the 
mortgagor will be void in equity, so also will a proviso 
restrainiiig the equity of redemption to the mortgagor 
himself or to the heirs of his body. (Jason y» Eyres^ 2 Gh, 

Gas., S3 ; Hoioard v. Earris^ 1 Tern., 190.) A right of re- 
demption cannot also be taken away by an agreement at 
the time of the mortgage, that it should become absolute 
at the end of a limited period. So also, an agreement that 
the conveyance shall become absolute on payment of a 
further sum in case the money is not paid on the appointed 
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(lay, will not be allowed in equity, nor can a contract 
for a collateral advantage prevent the exercise by the mort- 
gagor of his right of redemption. {Willett t. Winnell, 
1 Vern., 487 ; Jennings v. Ward 2 Vern., 520.) 

But ecpiity extends its protection to the mortgagor still 
further, and reiuses, for instance, to give to the mortgagee 
ill possession any allowance for personal care or trouble 
in collecting the rents. It has been well said that the 
mortgagee in possession is a bailiff without a salary, 
accountable to the mortgagor but not paid by him. (Davw 
V. Dendy, S Mad., 170.) 

I speak with diffidence, but the hypothesis does not seem 
to be untenable that the extreme solicitude, exhibited by the 
English Court of Chancery for the mortgagor, is a relic of 
the old horror of usury (c), which was so common at one 
time, not only in Europe, but also in the East. English 
equity is, as we all know, a fabric into whose web have 
been woven various bodies of law, and the spirit of the 
canon law, first infused into it by ecclesiastical lord- 
keepers and afterv/arcls ''consecratecV by statute, still lingers 
in the practice of the Court, and shapes its doctrines. 

I may observe that by Statute 4 Wm. and M., c. IG, a mort- 
gagor, who makes a second mortgage of the same property 
without giving notice to the intended mortgagee of the 
prior incumbrance, is absolutely barred of liis equity of 
redemption as against such second mortgagee, and that a 
merely colourable addition of some comparatively insigni- 
filctant property in the second mortgage will not take 
the ease out of the statute. {Stafford v.'^Sdby^ 2 Vern., 589.) 

Questions of priority, marshalling and tacking in the 
Euglisli law are complicated by the distinction between 
legal and equitable estates, and cannot be properly under- 
stood without some acquaintance with the history of English 
Equity J urisprudence, and the mode in wdiich the structure 
was gradually built up. I am obliged to pass over for the 
present these and similar topics connected with the English 
law of mortgage, and shall conclude only with a few 
observations touching the power of sale, which is geuei*ally 
to be found in English mortgages. Doubts were at 
one time entertained of the validity of an exercise of 
these powers of sale without -'the intervention of a Court 

^ For a short historical sketch of usury, see 'Lecky’s History of the 

Rise and Tuflueiioe of the 'Spirit of RatiouaUsw iU'ISurope. ¥oi. 

Oh. YI, ^ 
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of Equitj^ or the concurrence of the mortgagor. These Lecture 
doubts, however, have long been set at rest; and it was I- 
enacted by 2S and 24 Viet., c. 145 (cl\ that the power might ’ 
be exercised by every mortgagee unless it was negatived 
by an express declaration in the security. The mortgagee, 
acting upon the power, may sell the property mortgaged 
to him of his own authority, and without the interveotioii 
of a Court of Equity. If, howmver, the po%ver of sale is 
not expressly given by the deed of mortgage, the mort- 
gagee is bound to give at least six months' iiotice in writ- 
ing to the person, or one of the persons, entitled to the 
property subject to the charge. When the power of sale 
is conferred expressly by the instrument of mortgage, 
there is generally a provision to the effect tliat the power 
is not to be exercised until the expiration of a previous 
notice to the mortgagor. 

The mortgagee is regarded as a fiduciary vendor and is 
bound to adopt every pi'ecaution which would be taken mortgagee, 
by a prudent owner to get the best price for the estate. 

The exercise of the power, therefore, by the mortgagee 
for fraudulent purposes will be prevented in equity, either 
by restraining or setting aside the sale. But the mortgagee 
is not a trustee of the power for the mortgagor, and the 
Court will not enquire into his motives for exercising it. 

(Fash V. Eads, 25 Sol. J., 95, overruling dicta of Stuart, 

V. C., in Robertson v. Norris, IGr. f., 42 1 ; 4 J ur., N. S., 155.) 

The mortgagee, however, may not buythe property himself, 
nor may his agent acting for him in the matter of the sale ; 
but a puisne mortgagee is not under any such disabilitjq 
and is at liberty to buy in the same way as a stranger, 
provided he takes no undue advantage of his position as 
mortgagee. (Whitcomb v, Minehiii, 5 Mad., 91; Martin- 
son V. Glaives, 21 Ch. D, 857 ; 51 L. J., Ch., 594 ; cf. Pitam- 
her Narayen Das v. Vanmali Shmnj% I. L. R, II Bom., 1.) 

But the mortgagee cannot proceed to exercise his power 
of sale upon tender to him of the principal, interest, and 
costs, and the tender may be made even in the auction- 
room. But the mere commencement of an action to redeem, 
will not prevent the sale. 

Notwithstanding the recent statutory extension of the 
power of sale, fheRnglish lawRoes.not permit a sale if the ' 
creditor expressly engage with the debtor not to exercise 

' (d) Now replaced by H and 45 Yict., e. 41. 
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the power. A different rule, as we saw, prevailed in the 
Roman law. 

From the short sketch I have been able to give, you will 
observe that, although the English law of mortgage i.s in 
some respects “ inelegant,” the principles administered by 
the Court of Chancery have, in a great measure, shaped 
themselves on the model of the Roman law. The juri.s- 
pru deuce of England has been improved in many respects by 
the civil law; but nowhere is the beneficial intluence of 
tliat system more perceptible than in the view taken by 
Equity of the real character of a mortgage transaction. It 
does not fall within the province of this lecture to trace the 
giudnal growth of this branch of the equitable jurisdic- 
tion of the Court of Chancery. Rut there are few things, 
I may be permitted to observe, more remarkable in legal 
hi.story than the successive stops by which the law of 
mortgage in England was placed on its present footing. 
It is tine that the materials were ready to hand, but the 
fabric bad to be reared amid much discouragement and 
opposition and it required the labours of several gener- 
ations of Equity Judges to complete the structure («). 
On the whole, English equity furnishes a remarkable 
monument of the triumph of common sense over professional 
])rcjudices, perhaps nowhere stronger than in the law. 
It marks the victory of natural justice over unmeaning 
technicalities, the triumph of enlightened reason over 
antiquated rules and worn-out formulas, 

(c) The sareasMo observation of Selden, although it has long since 

lost} its point, has passed into a proverb, while the opposition of LoitI (Joke 
to tlie jurisdiction of the Chancery Court has become matter of history. 
It seems that even so enlightened a Judge as Lord IJak, was not entirely 
free from that jealousy of Fqnity, which was so common at one time 
among English lawyers. Tlie learned Judge is reported to have said 
with reference' to the right of redemption enforced by the Court of 
Cliancery in opposition to the rule of the common law, that “by the^ 
growth of equity on equity, the heart of the common law is eaten out.’^ ’ 
{Il(mirrich 219.) 
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Note A. 

Tlie following* diagram, togetdier wifcli the explanat.ory notes, taken 
mainly from Oolquhonn’s Civil Law, will clearly explain tlie classification 
of mortgages in Homan law. 

i'lGNDs. Fignsis, 


Geoerale. Speciale. Pigniis Priviie- Pigniis 

giatiim. Simplex . 

Qualificatum. 

PlGNUS. 


V ol untarium. Necessari urn. 


Conven- Tesfaram- Legale, Prietorium 
tionaie, tarium, sive 

Jiulkiale. 

The mUmtarium (voluntary pledge) is a constituted contract 
dqwsitim homlfih\ whether by the debtor himself, or by another on his 
behalf, or by last will ; but the necesmrium (necessary) is the natural 
result of Im Qv jmulh‘piiiUione : the voluntary is subdivided 
into mivmUomle and tPjtanientarUm, and both may be express or tacit. 

The pi§MS coiivciitmde expmmn (conventional and express) is 
founded on a eMtfmtm pigmmtltm in pledges, or piwtiiM IippotheetB 
in cases of hypothecation, and is constituted by the debtor declaring in 
express words that he grants a real charge upon a thing as a security for 
a debt incurred. The taeitm (tacit) arises in the presumption 

of a transaction, or from the implication resulting out of a special con- 
tract, such as signing the document, making over the pledge, or ceding 
the possession of an object to a creditor on account of his claim. 

PUjiin testamentmim (testamentary) is constituted by the testator 
expressly granting a right to the pledge under his hand ; and it is, 
moreovert fMUum when the nature of the testamentary disposition 
renders such pledge presumable by implication, as by bequeathing the 
annual revenue of an estate to a person, whereby he will acquire a tacit 
testamentary pignoratitlan claim upon the estate itself. 

The piffMi^ Mitemmum (necessary) is subdivided into (1) legaU (legal 
or understood), or that which the law necessarily implies, so that thk’e 
is no iieoessicy for bargaining for it expressly ; neither will a bargain, 
to the contrary, be of avail, on which account it is said to be imderstood, 
and is therefore also called a tacit pledge; and into (2) pmtorkm 
{q)r«torianor judicial), otherwise termed yh/iickk, or that claim which 
the Judge assigns to one upon the goods ol another for his security. 
(Oolquhoun’s Civil Law, §§ 1460, 1467.) 
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Hindu law of bailments — Conflicting' texts — Early notions of pledge in Hindu 
law and gradual modification of these primitive notions — Relation of Hindu 
law to Coniparative Jurispriulence — Tradition originally essential to vali- 
dity of pledge — ValidiU’ of pledge, unaccompanied by delivery of possession, 
acknowj edged in Sib Chmider Gkosev. Mnssick Chimder iVeo/;y —Importance 
of Tradition in early law — Real and personal rights — Possession not necessary 
in later Hindu law — Prioritjr of mortgage — Tossession important when any 
que.srion8 touching priority arose— Conflicting texts cited side by side in Jagan- 
nath’s Digest — Mr, Justice Grant’s Judgment observed upon — ^rJus gentium ol 
the Roman law— Pactum Prsetorium — Hypothecation in Hindu law — Early 
notions of security Jn Hindu law — Pledgee had in, early times only a right of 
detention — Foreclosure, and power of sale, innovations — Olassiflcatioii of 
pledges by Hindu lawyers — Rule of Hindu law, interest not to exceed prin- 
cipal — Development of Hindu law of mortgage— Rule requiring tradition 
gradually fell into disuse — Commentaries on Man u — Hindu mode of inter- 
pretation — Text of Vrihaspati — Equity of redemption and sale by Judicial 
process— Gradual improvement of Hindu law — Hindu law of mortgage in its 
maturity — Beneficial pledge and pledge for custody — Important distinction 
between mortgage with ami mortgage without possession— Nature of Dristi- 
Bandhak — Priority of mortgages in Hindu law — Right of pledgee to sue when 
pledge is destroyed without his default — Analogous rule in the Code Napoleon 
— Equity of redemption of a usufructuary mortgage — Rights of mortgagor 
—’Validity of second mortgage — Character of Hindu law of mortgage. 


I NOW come to tlie Hindu law of securities,— a branch of 
our law, which, I venture to think, may be placed by the 
side of the mosfc advanced systems of jurisprudence, 
law An accomplished lawyer, whose memory will be always 
dear to Sanskrit learning, in speaking of our law of bail- 
ments, has said: It is pleasing to remark the simi- 

larity, or rather identity, of those conclusions, which pure 
unbiased reason in all ages and nations seldom fails to 
draw, in such judicial inquiries as are not fettered and 
manacled b^y positive institution ; and although the rules 
of tlie pwnclits concerning succession to property, the 
punishment of offences, and the ceremonies of religion^ 
are widely different from ours, yet, in the great system 
of contracts, and the common intercourse between man 
and man, the Pootee of the Indians and the Digest of the 
Mommis are by no means dissimilar# (An Essay on the 
Law of 'Bailments, by Sir William Jones, p^. 114) ^ The law, ■' 
however, which moved the admiration of Sir 'William Jones 
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has ceasedj in one sense, to be living law, and it is to be Lectiteb 
sought at the present moment, not in our books of reports, 
but in the texts of our sages, and in the writings of the 
successive jurisconsults by whom Hindu law was gra- 
dually moulded into system. It is to that law, the truly 
indigenous system of the country, that I propose to call 
your attention in the present lecture. 

I must, however, warn you at the outset that it is by 
no means easy to thread one’s way througli the labyrinth 
of conflicting texts in which the law is sometimes in- 
volved. I intend to confine myself only to some of the 
broader features of this branch of Hindu jurisprudence, texts^ ® 
But even with this liniitatioii, I cannot but feel a cerUin 
degree of distrust in the soundness of my conclusions, — a 
distrust, I may venture to say without presumption, per- 
haps, inseparable from the nature of the inquiry upon 
■which we are now engaged. 

I have already said that the authorities upon which our 
conclusions must mainly rest, are not imfrequently con- 
flicting. The key to this conflict is to be souglit in tlie 
fact that we have to trust to texts which, alfchough some- 
times placed side by side, are of various antiquity,— ^ 
a fact which must he carefully borne in mind by the 
student of Hindu law. Whatever truth there may be in 
the reproach that the Hindus are an improgressive race, 
even the most careless student of our law must admit 
that the charge must be received with considerable re- 
servation. Hindu law is, no doubt, archaic, but there 
are portions of it which furnish unmistakable evidence 
of maturity. A not very friendly critic has said : “ There Gradual 
is in truth but little doubt that, until education began to 
cause the Natives of India to absorb Western ideas for mitive no- 
themselves, the influence of the English rather retarded 
than hastened the mental development of the race. There ' * 
are several departments of thought in which a slow modi- 
fication of primitive notions and consequent alteration of 
practice may be seen to have been proceeding before we 
entered the country; but the signs of such change are 
exceptionally clear in juris prudence, 'SO faiythat is to- say,, 
as Hindu jurispradence has been codified. Hindu law is, 
theoretically, contained in Manu, but it is practically col- 
lected from the writings of the jurists who have com- 
mented on him, and on one another ” (Maine’s Village 
'Communities, p. 46.) ■ 
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Ijbotfke In examining ilimlii law, we must, I repeafc^, carefully 
distiiigiiisli the rudiuiontary stages of legal thought from 
its maturity; and it is because this has not ahwiys been 
done, that HiiuUi law has attracted to itself a cloud of 
undeserved prejudice. It may be said that it is not always 
possible to obtain direct evidence of the relative antiquity 
of the texts of Hindu law ; but in this, as in other 
instances, a knowledge of comparative jiuispradenco will 
greatly assist us in “unravelling the tangled skein” of 
legal history. Comparative jurisprudence is to the lawyer 
what compamtive grammar is to the philologist; and if 
tlic results yielded by the latter are more certain, it is 
only because its iaductioas are founded upon a wider 
basis. The conjecture, however, may be hazarded without 
Kdui.ion of rasluiess or presumption, that Hindu law Avill, at no 
i?/eunnara- date, render the same service to jurisprudence 
tlvr* 3 uris" that Sanskrit has already done to the sister science of 
priKkace. philology, 

I will illustrate my position by reference to a question 
connected with the Hindu law of securities which has pro- 
voked no little conflict of opinion, 
f We saw that in Roman law a pledge was originally 
required to be accompanied by possession, and that it 
was only very gradually that hypothecation found a place 
in the jurisprudence of Rome. In the case of Sib 
Ohimder Ghose v. Russiek Ghunder Neoghy (Fulton’s 
Reports, p. 36), the question arose, whether a pledge, unac- 
companied by possession, was valid according to Hindu 
law. Conflicting texts were cited in the argument. The 
Necessity of phflBtift' rcliod upou the text of Vrihaspati, — “Of him, 
adivciy of who does not enjoy a pledge, nor possess it, nor claim 
mTIuud^ evidence, the written contract for that pledge is 
pktigo. nugatory, like a bond when the debtor and witnesses have 
deceased.” (Oolebrooke’s Digest, YoL I, p. 211, § 126.) The 
defendant relied upon the text of Yajnavalkya : “ By the 
acceptance or actual possession of a pledge the validity of 
the contract is maintained.” (Oolebrooke’vS Digest, Tol I, 
p. 166, § 96.) So also, Vyasa says : “ Pledges are declared to 
be of two sorts, immoveable and moveable, and both are 
valid when there is actual enjoyment, aiid not otherwise^ 
(Colebrooke’s Digest, Vol. I„ p. 211, § 125.) The Judges ^ 
were divided in opinion ; but the maJ§ritj of the Court held 
■ that whatever might have been the case in early times, the 
later Hindu ,law clearly sanctioned the validity ';of 
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pledge, aUlioogli imaccompamed by possession ; and they 
relied as well upon some of the written texts of Hindu 
law as upon the general usage of the country, the over- 
shadowing claims of which are acknowledged by every 
Hindu lawj^er. One learned Judge, Mr. Justice Grant, how- 
ever, was of a different opinion, and I shall presently call 
your attention to the reasons given by him in his judgment 
as a striking illustration of the delusions which had at 
one time crystallized, in a more or less perfect form, round 
the so-called 'Haw of nature;'’ but, before I do so, I 
must enter upon a discussion, which may perhaps at 
iirst sight seem to be somewhat out of place in the present 
lecture, but which a closer examination will, I trust, show 
to be relevant. I allude to the important part played by 
tradition or delivery of possession in early law. 

It seems that in the rudimentary stages of legal 
thought, there was no distinction between a contract and a 
conveyance. Sir Henry Maine has shown that, in the 
Roman law, contracts, as well as transfers, were origin- 
ally known by the same name, and were accompanied by 
the same formalities. In course of time, however, the 
notion of a contract disengages itself from the notion of 
a conve3muce, and then we have the well-known distinc- 
tion between "real” and "personal” rights. (Ancient, 
Law, Chap. IX.) A " real right,” or, jus in rem, is, as you ; 
are aware, a right availing against the world at large ; 
while a " personal right,” OT.jus ad Tem, is a right availing 
only against some determinate person or persons. Take 
the case of an execiitoiy contract of sale. If A agrees 
to sell a parcel of land to B, B acquires a personal 
right against A to compel him to fulfil his.^epn tract ; 
or if that is impossible, B can compel A to compensate 
him for the Ijreach. But B would acquire no right 
whatever as against third persons who might withhold the 
land from him, the right being a mere personal right, 
arising out of an agreement. But if A, in pursuance of 
the contract, conveys the land to B, B is said to acquire a 
real right, which he can assert against' third persons. Fow 
in ancient law there could be no valid conveyance of land, 
unless 'the transaction' was accompanied ' by tradition or 
delivery., Possession was, Therefore, an Essential clement 
in .the acquisition of^au’eal right ; "The acquisition of pos- 
session” says Mr. Jitstiee Markby, has in all systems of 
'law, European and Oriental, been always treated as 'a most 
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important element in tlie acquisition of title. Under 
tlie Roman law, it was absolutely essential,— 
bus et iisiicapionibus non oiuclis pactionihus Terum 
doininia transferwituTy — and this is what a Romap law- 
yer considered as the natural by wliich he meant the 
universal mode of acquiring property. The same notion 
prevailed, and still prevails to a greater or less extent, 
in every country in Eux’ope. The French Code recog- 
nizes it emphatically in the phrase enfait de men- 
bles la possession vant titrej" The necessity in some cases 
of delivery of possession in order to complete title is also, 
as is well known, recognized by the Mahommedan law ; 
and there is no ground for saying, as far as I can see, that 
its effect is ignored by the Hindu law. On the contrary, I 
imagine, the title of a purchaser from a person who is not 
the true owner, which, under certain circumstances, is, 


or certainly was, recognized by the Hindu law (see 
Jagannatha’s Digest, Book II, clause 2, § II, para. 48), 
depended entirely on possession. In the Mitakshara, 
Chapter III, §§ 3 to 6 of the portion contained in the 
work of W. H. Macnaghten, there is a very elaborate dis- 
cussion on possession ; and in section 6 there occurs this 
passage: “It has been shewn that possession, when 
accompanied by a title, is evidence of right ; but lest it 
should be supposed that a title without possession affords 
equal proof, it is declared, ^ where there is not the least 
possession, there the title is not weighty,’ Such is the 
intetit. With Avhatsoever title there is 
p..cy, in thnt M. ttan i. tven™"t;ndn tw 

passages seem to j, man not only obtained enjoy- 

ment under his title, out that he went through a ceremony 
which in some capes was highly efficacious in epmpletin» 
his title.” (Salim Shaihh v. Boidonath Qhuttaok Xll 
Suth. _W. R, 217 ; III Ben. L. Rep., A, 0. J., 812.) 

_ Various explanations have been suggested of the oinVin 
of this rule. But whatever might be the origin of the rule, 
there can bo very little doubt that it was retained in almost 
every system of law, because it served a useful purpose. As 
a conveyance transfeired a real right, it was very desirable 
that it should take place openly, and change of possession 
was, perhaps,^ best calculated to accomplish thi.s object, 
llie inconvenience of the proceeding, “liowever, must have 
suggested the gradual relaxation of the rule; and in the 
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maturity of jurispruclencej tradition loses its original iiii- Lcctuee 
portancOj and is almost everywhere, in tiiiiej replaced hy 
a system of registration of titles. It has been thrown out 
by a learned winter that the first relaxation probably 
took place in the case of mortgages, and an examination 
of the Roman law would certain Ij^ seem to show that, 
in the Western world at any rate, this was the case 
(Markby’s Elements of Law, §§ 529, 530). The Roman 
prgetors, in recognizing the validity of a hypothecation, 
broke in upon, what I may call, the rule of the common 
law, — a rule which was retained in Roman jurisprudence Possession 
to the last, by which no real right could pass without tra- 
dition. It is not possible to say whether precisely the iatCn- iim- 
same course of development was followed by the Hindu 
law. There can, however, be little doubt that in mature 
Hindu law, the rule requiring tradition had fallen into 
disuse, and that a real right, whether by mortgage or sale, 
coaid be conferred by a mere expression of the inten- 
tion of the parties. A critical examination of the subject 
would be beyond the scope of the present lecture ; and 
I shall content myself only with citing a passage from the 
Mitakshara (Chap. Ill, § 6, paras. 4, 5), which shows the 
state of the Hindu law on the point when that treatise 
was compiled: ‘^The acceptance of gold, cloths, &c., 
being completed by the ceremony of bestowing water, and 
falling, therefore, under either of the means, may be de- 
signated as a three- fold acceptance ; but in the case of 
land, as there can be no corporeal acceptance without 
enjoyment of the produce, it must be accompanied by some 
little possession : otherwise the gift, sale, or other transfer 
is not complete. A title, therefore, without corporeal Prioritj’' of 
acceptance, consisting of the enjoyment of the produce, is 
weaker than a title accompanied by it, or with such corpor- 
eal acceptance. But such is the case only, when of these two 
the priority is undistinguishable; but ivhen it is cmer- 
tainecl toMch is first in point of date^ cond which posterior, 
then the simple prior title affords the stronger evidenced 
(Macnaghten’s Hindu Law, VoL I, pp. 218-219.) (c&.) 

(a,) A somewhat different view has, however, been tahen by the 
Bombay High Coart, and, according to the most recent decisions of thafc 
Court, a transaction not completed by delivery of possession, must, in 
theory at least, be regarded as incomplete and cannot generally speak- 
ing, be enforced as against gi purchaser for value without notice, except 
where the rigour of the old Hindu law has been relaxed ^by local 
usage. But the Bombay High Court holds at the same time that 
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_ 1 have (Iwolfc at some longtli upon tke .subject of pos, ses- 
sion, because Hindu law cannot bo propeily understood 
without some general knowledge of comparative jurispru- 
dence, which alone can furnish us with a key to the apparent 
conflict in our written law. In the Digo.st of Jagannath, 
side by side with texts which belong to the infancy of law’ 
wo find others wliicli belong to a mucli more advanced 
•stage of legal thought. Our knowledge of the gradual 
progre.s,s of law in the Western world will, however, enable 


reeisiration aioiics for the absence of po^^soHsion. for which ifc is n 
snihciGiit substitute. The law on this subject is thus founulntcd by 
AVestropp. 0 J., in Lalirslinmmlas t^anijpchand y, IJuiiOat L. K., VI Bom 
1G8, F. B. ; pp. 170—181. ’’ 

It is a general but not an invariable rule, that possession in the gi antoe 
is essential, amongst Hindus andMahommedans, to the complete tiansfer, 
either by gUt. sale, or mortgage. (See the cases cited in the judgment.) 
To this general rule as to necessity for possessioiij the following excop* 
tions have been permitted, vh , — 

Fmt — Oases of s3<n-mortgage in G-uzarnt. 

Secondh/^Qa^es in which the only contending parties are the mort- 
gagor or volunteers claiming under him, and the mortgagee or persons 
claiming under him; or, the vendor or volunteeis claiming under him, 
and the vendee or persons claiming under Mm. 

IVd/Y'////— Cases in which the subsequent mortgagor or purchaser became 
such, with actual notice of the earlier mortgage or sale, without pos- 
session. 

the mortgagee be in possession, the mortgagor, though 
out of possession, may charge or sell his equity of redemption. 

Fifthly — Where the mortgagor has not put the mortgagee in possession, 
and subsequent to the mortgage, has been wrongfully dispossessed, the 
mortgagee may bring a suit against the wrong-doer for possession of the 
mortgage-land. 

Possession by a judgment-debtor, having a good title, is not 
neoessaiy to validate a judicial sale of Ms lauds. 

/Vn; Possession by the vendee, who becomes such at a j ujUclal 
sale, is not necessary to validate the to him, as against subsequent 
" HGtaciri5g~cfe<iito-F9--a«jder money-decrees, or, as against puichasers at the 
sale under such decrees. 

ii?/////t/i^y--The purchaser at a judicial sale may re-sell, without pre- 
viously taking possession. 

Cf. Sohlmgchaml ZulabcJia/id v. Bhalchnid^ I. L. R., VI Bom., 
193 ; Bftpuji JBalal v. ISati/ii Bhama Bai, J. L R,, VI Bom., 190 ; Famih 
Funhotum y. Bolatmm ritrhmKhl. Xj. R., VI Bom., ] Bffja Sakih 
Fcrhlad Sein v. Bahw Biidkoo Sutg, XII Moore I ud. App., 27d ; S. 

I! Ben L. Rep, (P. C.), Ill ; Jiftrae Bliohosiumdree Bahutak v. iAAU/r 
ChuHdvr Butt, XI Ben. h. Rep , 30 ; S. 0., XVXIJ^Snth. W. R., 140. But, see 
(rungnliurnj Kinidee v. Baghuhmm Nuiulio,XlY Ben, L. Rep, 007; 
b. C.'jXXinSuth. W. R, 131; Namui (lumdei* CJutclterbuU y v. 

Bog, I. L. R., VIII Calc., 597, F. B. ; fjolla CkiHim Bumoup/m Faidu v. 
Fa'Vt Appuih IV Mad. H. 0. Rep., 434; Bttdugojm ('hani/ffr v, 

Buthria iMiidaU, V Mad. II. 0. Rep, 457. Of. lardia Seth Sam v, 
Luehpathy Moyjee Zallah, IX Moore Ind. 303 ; but boo Fuiyni 

Chiyjider Chuekerbutty v. Batamm Boy, I. L, IL, VIII Calc., 597 ; 
Ilmnamnii v. Manmuttu, I. L. E,, VI Mad., 404, 
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us to determine with tolerable certainty the hisloiical 
order of the different authorities upon which our con- 
elusions must rest. The inductions of comparative juris- 
prudence are as yot, no doubts founded upon a limited 
basis, but it ma}" be safely affirmed that the written texts 
of Hindu law, which require the delivery of possession by 
the mortgagor to the mortgagee, are older than those 
which do not insist upon tradition. To ]}OT*row a hgure 
from geology, the written texts which require tlie delivoiy 
of possession, constitute the lower, wliiie those that dispense 
with it, eonstituto the iiiqoor strata, as it were, in the form- 
ation of Hindu Law. It seems to me, with very great 
deference, that this simple fact is not suffieieiitb/ attended 
to by Mr. Justice Grant, in his elaborate judgment, in the 
case of Sib Ghundei^ Ghose v. Riissich Glainder Neogliy, in 
•which the learned Judge is reported to have said: ‘'‘ In 
questions, therefore, which concern the laws of countries 
into which the feudal law has not l>een introduced, it is of 
importance to begin b}^ ascertaiiiing what the Eoman law 
was upon those questions, because it is the best digest of 
the rules which affect the rights and obligations of man- 
kind according to the natural principles common to all 
nations. If we find the law laid down in any treatise 
u]>on the subject which is in question, conformable to the 
principles of the Jus yoitiiim stated in the Eoman law, 
we are entitled to believe that it is correctly laid down. 
If we find it declared to be otherwise, we are driven to 
search for some reason in the circumstances of the people, 
which shall account for their institutions in that matter 
diftering from those of the rest of mankind. If we find 
authorities in their law diftering and equally balanced, we 
must believe those to be correct which agree with the 
general principles of natural law* — still more if we find the 
majority agreeing with those principles and expressing 
themselves clearly, and the minority apparently differing 
from them and expressing themselves more obscurely and 
less decidedly.’’ (Fulton’s Reports, pp. 4B-4.) 

Mr. Justice Grant then proceeds to examine what 
he calls the general principles of natural law,’’ as they 
are to be found in the Roman law. After stating that 
there could be no valid pledge without possession, 
whether. ill the case of^land or of moveables, the learned 
Judge, referring to the hypothecation of the later Eoman 
law, says : The J%d Mypotheem was limited to certain 
B. B. 0.> M, 3 
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Lecture securities, cliicfly, if not solely, over iminovealilc property, 
i.!l. certain cases, luidor certain regnlaiioiis, alibrded 

Ptiiimn by the Icpiity of ilio prjptor. It was Pactmn Pralorium, 
Pmtoiimu, iioi arising out of general principles of law, or forming 
part of their common law, or jus non scripUim^ but a 
inuiiicipal institution iiitroiluccd by that magisirate* Puf- 
fendorir coniines this security of pledge expre.“.d 3 ^ io tbo 
giving the creditor some certain thing in pawn till the dclii 
bo paid, and considers the hypothec of ilio lioinniis to 
have boon confined to hnnxo veal do property. ' The distinc- 
tion,' vsa^^s Sir William Jones, ^ betw<‘Oii pledging where 
possession is transfer] ed to the creditor, and liyjiotliecaiion 
where it remains with the <lehlor, was originally derived 
from the Attiek law/ In ^Yhat cireunisiaiiees the A tlioniaiis 
adioitted the h 3 "potliecaiion, ’wo do not know. But that 
wfitli them, as with the Eomans, delivciy ol* possession 
was necessary to constitute pledge by what wo may call 
their Common Law, there seems no doubt. This, iherelure, 
was the law of the whole ancient world of civilized Europe, 
extending as well to immoveable a>s to moveable property 
semndnm jus gentium. And it is also the law of the 
whole of modern Europe in regard to moveables.'’ (Pul- 
ton's Reports, pp. 45-6, Sec Golhplass Ganf/oparlhuya v, 
Shihehunder MitUich, Morton's Reports, 11 J. Gf. Hib-- 
Qiamin GhoseY. llassil'oJmndra Pcoghg, Moj'ton’s Reports, 
105.) The learned Judge, thercrorc, comes to the con- 
clusion, that tradition ib necessary to the validity of 
pledge in Hindu Jaw — a concliiKsion wlucli, rve are told, is 
in conformitj" wilh ^‘the general principles ol* natural law." 
If it were not for the peculiar views about the law of 
nature, vso widely prevalent at one time, Mr. Justice Grant 
ilypotiiQ- could hardly have failed to perceive, that the Hiiulu law 
caonn iu ^ might liave been developed in course of time in tbe sanio 
iiimiiiiaw, Roman law was developed by the introduc- 

tion of the hypothecation. The evidence which 1 have 
just analysed, though fragmentary and, it mustLenoiifossed, 
occasionally of dubious value, shows, on^thb whole, that 
such modification did actually taliP--pIaco in oor law, and, 
as you will presently see, also in the Mahommeclan law 
by a process which may bo described as one of gradual 
absorption. Wc have here an instance of j uri ilical improve- 
ments in the West repeating themselves in the East. 

We have seen how in one respect the Hindu law slowly 
matured itself, I will now proceed to discuss another 
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question wliicli lias also giv'en rise to considerable conflict Lccture 
of opinion, — a conflict which has added not a little to the 
evil reputation for uncertainty which the Hindu law has 
acquired. 

We saw ill the last lecture that in the Western world a 
security was originally regarded only as a means of compel- 
ling the debtor to fulfil his engagement, and that it was 
only very slowly that Eoman jurisprudence emancipated 
itself from thi>s conception. The questions naturally sug- 
gest themselves. — Were there any analogous movements in 
Hindu law ? Are there any traces in Hindu law of the 
primitive notions of a security? How, an examination of 
our law shows, as I have already said, that a real security 
•was a comparatively late development in Hindu Jiiiispru- 
donce. The earliest record of Hindu law which we possess, 
discloses that stage of legal thought in which a security 
is limited to a bare right of detention. Manu says : Early no- 
Whatever the length of time, a pledge may neither be tions of 
sold nor assigned by the pledgee.” (Sir William Jones’s niadu [aw! 
Manu, Ch. VIII, § 14S.) Here we find the very same 
restrictions upon the rights of the creditor as wc 
found in early Roman law. In course of time, however, 
these restrictions were withdrawn, and the security of the 
pledgee in Hindu law became a true real securit)^ The 
change was accomplished by the successive jurisconsults, 
by whom, in the absence of direct legislation, the improve- 
ment of our law was carried on. The authority of Manu 
is never openly disowned, and yet we find in the mature 
Hindu jurisprudence the rule, laid down in the code, reduc- 
ed to very narrow limits ; the dictum of Manu being 
confined to the single case of a pledge in which the credit- 
or is permitted to receive the profits in lion of interest, 
and the right to I'odeem the pledge is, by the express 
agreement of the parties, unlimited as to time. (Cole- 
brooke’s Digest, VoL I, pp. 194-199, § 117.) In order to 
explain myself, I ought to state that, in the later Hindu 
law, a pledge might either be limited as to time, or it 
might be for an indefinite period. It might also either be 
a pledge for use, or for mere custody. In the pledge for a 
limited time, as opposed to a pledge for an indefinite time, ciassmca- 
the property, by the express terms of the agreement, 
passed to the creditor Bn the default of the debtor. In 
the pledge for use, as distinguished from a pledge for 
custody, the pledgee was entitled to use the thing pledged 
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«aiT to discuss the rules peculiar to me i 

All that I wish to observe is, that . the dnisiou oi 
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tinction, and partly by help of the distinction between Lectuee 
pledges for use and those for mere security, the successive 
commentators pared down the rigdits of the pledgor to what 
would seem to be reasonable limits. The commentators, Commeii* 
who, as I have already said, alwa^^'s professed the very 
greatest veneration for the text of the code, explained the 
dictum of Mann as having reference only to cases in which 
there was no express agreement that the pledge should be 
forfeited on the default of the debtor. This was the first of 
the series of limitations by which the application of the text 
of Maiui was gradually narrowmd, Chandeswara, Vachas- 
pati, Bhavadeva, all concur in the opinion that the text 
applies only to a pledge in which there is no special agree- 
iiioiit by which the riglit of the debtor is liable to forfeiture. 
(Colebrooke^s Digest, Vol I, pp. 194—109, § 117.) It 
was not long before the law "was further developed. The 
process by which this was accomplished was by presuming 
the existence of a clause of forfeiture when the debt doubled 
itself in the case of a pledge for custod}^. The text of 
Mann was now narrowed down, by an ingenious construc- 
tion, onl}^ to the single case of a beneficial pledge, in which 
no time was limited for redemption. I have, however, 
passed over an intermediate stage in the development of 
the law, in which the pledgee for custody -was entitled to 
use the pledge after the accumulation of interest to the 
extent permitted by the law. The latest improvement, as 
I have already said, consisted in the right, w^hich the law 
gave to the creditor, to sell the pledge, even when there was 
an express stipulation that the property should not be 
forfeited although the debt was doubled. I shall now 
call your attention to a discussion in the Mitakshara 
(Chap. VI, Sec. 6, § 5B), which, while it confirms the truth Hindu 
of the proposition that a real security was a late pro- 
duct of Hindu jurisprudence, offers an apt illustration of ^ 
the method of interpretation followed by Hindu commenta- 
tors. Eefening to the text of Vrihaspati Gold 

having doubled, aud^the stipulated period having expired, 
the creditor becomes owner of the pledge after the lapse of 
fourteen days. If the debtor , repays the amount within 
that time, he shall get back the pledge,”— the author of 
the Mitakshara says ; '' A question arises that the pledge is 

(?/) This text is attributed to Yi-ihaspati by the author of the 
' ■ Mitakshara ; but dagaunatha attributes it to Yyasa. ,(0olebrooke's Digest, 

YokI,p, 102,§'U6.>' 
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Lectuee forfeited is not consistent, bccauHC there is neither a gift 
nor sale, &e., by which the right of the debtor can cea^e ; 
neither is there an accopianco, nor purchase, by Avliicli 
the right of the creditor can accrue ; and that it is also 
contrary to the text of Mann — ' However long the time 
may be, iioitlior an assignment, nor a sale of a pledge, can 
bo made.’ 'However long the time may bo,' means for 
whatever length of time the ]>ledge has been in the cus- 
tody of the pledgee. ' Assigned ' means pledged tt) a third 
person by the pledgee. Hence, by the prolubitioii of 
assigiimont and sale, it is evident tJiat the right of the 
pledgee does not accrue. Aiiswoi*ed. It Is a well-known 
popular notion that a transfer by pledge is a c|uaHded 
cause of the loss of right; and acceptance of the pledge, 
a qualified cause of the creation of right. (Jonsccpiently, 
after the debt has doubled, and the stipulated time has 
arrived, the right to satisfy the debt ceases, and by 
virtue of this text, the debtor's right is lost for over, and 
that of the creditor accrues. Nor is it contrary to the text 
of M'anu— After no length of time, neither an assignment, 
nor a sale of the pledge, can ))o inacle.' For this is said by 
the sage (Manii) on the subject of a pledge for use, as ho 
commences by saying: “If he take a benolicial pledge, ho 
must have no other interest on the loan.' " 

You will remember that tbo passage in Manu was ex- 
pounded by some commentators as applying only to 
pledges, whether for use or custody, where there was no 
express agreement that the property should be forfeited 
on default. But wo find that the author of tbo Mitaksliara 
Omiuai places a still more restricted interpretation on the text 
meuifoi' Mauu, Tliis was the way in which Hindu law was gra- 
Hindu law. dually improved, uiidor conditions which were certainly 
not very favourable to progress. Eoferring to the develop- 
ment of law by successive comments by jurisconsult upon 
jurisconsult, Sir Henry Maiuo says : “Even so obstinate a 
subject-matter as Hindu law, was visibly changed by it 
for the better. No doubt the dom|^iaat object of oacli 
successive Hindu commentator is so to construe each rulo 
of civil law as to make it appear that there is some sacer- 
dotal reason for it; but subject to this controJiing aim, 
each of them loaves in the law, after he has explained it, a 
stronger dose of common sense and adarger clement of e< juity 
and reasonableness than he found in it as it came from the 
hands of his predecessors." (Village Coinmimities, p. 47.) 
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We liave now arrived at the state in which the Hindu Lectuee 
law stood ill its maturity. We find that if the debtor 
committed default, the property in the pledge passed to 
the creditor, who might, however, in the exercise of his 
discretion, sell the pledge ; when, if there was a surplus, Hindu law 
the debtor became entitled to it. In the case, however, <^f 
a pledge for custody, where there was an express stipula- Sialurity, 
tioii against forfeiture^ the creditor could not foreclose, but 
could only exercise the right of sale. The only case in 
which there could be neither a sale nor a foreclosure, was 
when the pledge was of the description known as a bene- 
ficial pledge,'’ and the right of redemption was, by the 
express agreement of the parties, not limited to any parti- 
cular period. The creditor was in no danger of losing his 
interest, and the law, therefore, left him to the terms of his 
contract with the debtor. 

It would seem that a sale of the pledge through judi- 
cial process was not wholly anknown to the ancient Hindu 
law. Katyayana says : '' When the pawner is missing, let 
the creditor produce his pledge before the king ; it may 
then be sold with his permission : this is a settled rule. 
Receiving the principal wntli interest, he must deposit the 
surplus with the king.” (Colebrooke’s Digest, Vol. I, 
p. 206, § 122.) This text, therefore, shows that the cre- 
ditor was not, in all cases, entitled to sell the pledge of his 
own authority. It is curious to observe that a somewhat 
similar provision existed in the Roman law. 

We have already seen that, in later Hindu law, it was not Distinction 
necessary that a pledge should be accompanied by posses- ^ 
sion. it must not, however, be supposed that a mortgagee, with, and 
who omitted to take possession, was in the same favourable ^YtiiouP^ 
situation as one who took the precaution of publish- posseskon. 
ing his mortgage, if I may use the expression, by taking 
possession of the property pledged to him. Whenever any 
question of priority arose, the mortgagee in possession, 
though his mortgage might be later in date, was always 
preferred to the mortgagee who had neglected to enter 
upon possession, ' '' If two men, to whom the same property 
lias been .pledged, enter into a 'Contest, to him. who has ' 
po'ssessed 'the land' it shall belong,', if no force uvero' used.”. 

(Smriti, cited in the Ratnacara'j Oolebrooke’s Digest, Tol. I,, 

'P. " ,217, § 131.) It "fould seem, from the use of the 
expression, without, force,” that, the .possession must be one 
acquired in good faith, and the text seems to limit the 
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prcfcraWc right of tlic puisno iiPTuabrEnt-er in po-j'^e^sioiL 
only when the nioiiey ha's been ahvaiicoh withoiii notice 
of the prior inoitgage. 

While upon ihi'^. buhjoel:, a few wm'iK on a kiinl oh 
mortgage veiy conimoii in the ^Southern iunl Weslcrn 
Presidencies will not perhaps be wholly inappropriate. 
This is the Dristi - Dandliak, or a moiigagc of visiido 
things. In this kind of mortgage, the mortgagor remains 
in possession till defaull it> inatle b} lung w limt the mort- 
gagee bocoinos entitled to enter upon po^^ession abojluie 
owner of the property. It U with reihrent*e to tliis class 
of mortgages that Sir d'homas Hiraiigci sa\N: Lt may 
be doubted wdiether this mode of plc<lgiiig' he not oiigin- 
allj^liiiiilu inst('ad of Attic as lias been suppoMid.” tlliiidu 
LaW; A^uL I, p. 28S.) The existence of tliis class of mort- 
gages sho\rs very clearly that Hindu law had long outgrown 
that stage of juridical thought in Avhich tradition is 
regarded as essential to the constitution of a mortgage. 

I have already shown how, in cortain cases, the priority 
of mortgages was detoruiinod by possession. I shall now 
state some other rules governing priority in iiindii law. 
A mortgage in wiiting was preferred to a parol mortgage. 
^^Ifa pledge, a sale, or a gift of the same thing be alleged 
to be made before witnesses to one man, and l)y a written 
instrument to another, the writing shall prevail over the 
oral testimony, because one couunct only is maintained.’’ 
(Smriti, Colebrookos Digest, Vol. I, pp, § 1*11.) 

Another rule is to be found, by whicli a writing in wliieh 
the property mortgaged is clearly defined, is prefcrrcrl to 
one in which there is no such specilicatiou of the property 
intended to be pledged, But, if a man first mort- 
gage land without noticing all circumstances, and after- 
wards mortgage it with express description by name and 
the like, that writing which contains an express distinc- 
tion shall prevail. If a field or a house bo doscribe<l in 
a written instriimeBt by its limits, and if villages ami the 
like be so described, the contract is valid. When a dis- 
tiucUon is expressed in a writing to one man, and no dis- 
tinction to another, the express distinction, says Katyayana, 
shall preponderate/’ (Bmriti, Oolebrooke’s Digest, VoL f, 
p. 222, § 115.) A general hypothecation does not soom to 
liavc been recognized by the Hindu Jaw. A text cited in the 
Digest says, — “ If a man pledge his property, unexhibitod 
and undescribod as to its nature, and consequently im- 
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perceptible like tlie subtile element^ that shall not be Lectuee 
considered as a definite pledge.’’ (Coiebrooke’s Digest, 

Vol. I, p. 225, § 136.) There are one or two more points in 
connecbioii with law \yliicli deserve notice. “ Mort- 

gaged land,” sa 3 os Yajiiavalkj^a, “ being carried away by a 
rapid stream, or being seized by the king, another pledge of 
land must be delivered, or the sum lent must be restored 
to the lender.” (Colebrooke’s Digest, Vol. I, p. lOS, § 100.) 
Similarly, Katyayaiia says : Whatever pledge has been 
lost by the act of God or the king, the debt for wdiicli it 
was given shall be paid bj" the debtor to the creditor with 
interest.” (Colebrooke’s Digest, Vol. I, pp. 169-170, § 100.) 
Vrihaspati also says, If a pledge be destroyed by the ' 
act of God or of the king, the creditor shall either obtain pledge, 
aiiotber pledge, or receive the suui lent together with in- 
terest.” Narada says, — “When a pledge, though carefully 
preserved, is spoiled in course of time, another pledge must 
be delivered, or the amount of principal and interest must be 
paid to the creditoi'. ” (Colebrooke’s Digest, Vol. I, pp. 165- 
IGO, §§ 93, 95.) An analogous rule is to be found in the 
French Code, Article 21S1 of which says : “ In like manner, 
in case tiie present moveables or immoveables, subjected 
to mortgage, have perished, or sustained deterioration in 
such manner, that tliey have become insufScient for the 
security of the creditor, the latter shall be permitted either 
to sue immediately for repayment or to obtain an addi- 
tional mortgage.” (Cf. s. 68, cl. (b) and cl. (c) of the 
Transfer of Property Act.) 

The Hindu law did not permit the redemption of a 
usufructuary mortgage for a definite period before the ex- 
piration of the term. The rights of the mortgagor are, 
no doubt, guarded with scrupulous care, but the sentimental 
tenderness for the debtor, which sometimes overlooks the 
just rights of the creditor, finds no place in our ancient 
law. When a house or field, mortgaged for use,” says 
Vrihaspati, “ has not been held to the close of its term, 
neither can the debtor obtain his property, nor the credit- 
or obtain the debt.” The lawgiver, however, adds : “After 
the period is completed, the right of both to their respective 
property is ordained ; but, even while it is unexpired, they 
may restore their property to each other by mutual con- 
sent” (Golebrooke’s ^igest, VoL I, p. 199, § 118.) 

I shall conclude with a few observations on the general Eights of 
rights of the mortgagor. The mortgagor, notwithstanding 
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the Biorfcgva 2 ;’e; coiihl deal with the })ru})cr(\" as owiier, sub- 
ject} to the liniitatioii that he was not perniiftoil to do any- 
thing Avliicli might impair tin ^ security of the iiiorigagee. 
He could mako a gift or sale of the properly, aiul the 
transferee would, in either case, have the right to redi^em 
the mortgage. Eaglunmndana, in his Dayaiattwa, says: 
^^Thiis also if tlio pledge 1)e not redeciyed by reason of 
death or the like of tlic seller or donor, it may bo redeem- 
ed by the buyer or douce, because a right e(|ual to thn,t of 
tile former ov/iior has beiui generated by ilu! .-.ale or giik 
111 such a case, if a dispute arise as to the source' of the 
right, then the bipyer or tlie donee (wlio is adniiiied as 
such) isroipiirod to prove liis possession, and not the coin- 
mencemeut of Ids titled' (IXlyaiatiwa, translated by IJo- 
lap Chandra Sarkar Sastri, § !G, p. 32.) The passage 
is also mtcrostiiig as sliowiiig, that hypothecation was a 
common mode of mortgaging properly, at least iu Bengal, 
ill the sixteenth century, 

A text of Vishnu is sometimes cited ti) sliow that a 
second mortgage was not permitted by the Eitidu law. 

who has mortgaged^ says Vishnu, ‘^cveii a buirs 
hide of land to one creditor, and without having redeemed 
it, mortgages it to another, shall bo corporally punished 
by whippingor imprisonment; if the quantity be loss, he 
shall pay a tine of sixteen (Oolebrooke’s Digest, 

Vol. I, p. 21G, § 120.) The text, however, would seem to 
point to a fraudulent >sccond mortgage, executed by the 
debtor without disclosing the prior mortgage, — a fraud 
which the Hindu law, m common with oilier systems, is 
careful to guard against. The reaHoniiig of the Bengal 
lawyer would seem bi show, that no exception could be 
taken to a second mortgage honestly eroatctl by the debtor ; 
while the extremely sevoro ])enalty attached to a violation 
of tlie duty wlucli the text imposes on t!ie mortgagor, also 
points to the samo conclusion. 

I have now brought down the history of Hindu law to 
its maturity. I regret that the limits F am obliged to pro- 
pose to myself, will not permit a fuller aoeoiuit. The 
Hindu law of socurity, liowever, deserves very careful 
study, and I trust I shall not be accused of an idio pride 
in my own national system, if I voniuro to affirm that 
although not quite so porfeefc as the Roman law, it is still, 
on the whole, a model of good sense and logical con- 
sistency. 
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I WILL now proceed to give a short outline of the Mahom- 
medan law of securities. The Mahommedan law, however, 
to which I shall ask your attention in this lecture, is 
not the law which is administered at the present day hy 
our Courts of Justice, hut that which is to be found in the 
authoritative treatises of Mahommedan doctors. Mahom- 
medau law has, no doubt, made great progress since ; but in 
the process, it has lost all its distinctive features, and there dan'im^S 
can, I apprehend, be no better proof of this than the fact aiortgage, 
that, according to the law, as administered in Bengal and 
the North-Western Provinces, at any rate, the respective 
rights of mortgagor and mortgagee are the same, whether 
the parties are Hindu# or Mahommedans. The process stainai 
which Maliommedan law underwent in India may be des- assMatioa 
cribed as one of gradual assimilation to the Hindu law. fA 
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Lectube There is one feature of Alahoiiiinedan law wliicli distiii- 
imiul from the Hindu as from the English law. 

\V*e saw that, in both the latter systems, the ownership of 
Difteience the property mortgaged is liable to pass to the creditor on 
mIiioiT- failure of the debtor to repay the loan bj^ the appoint- 
luodciii law ed time. The transfer is the result of the agrceuiciit of 
ami by which the debtor renounces his right to 

iibiiiaw. the pledge upon default. In the iloniau law, however, 
we found that another kind of security was invented at 
a very early period, by which the jiosscssion only was 
transferred to the creditor. This kind of security, as E 
told you, had a very great fortune in Roman law. It 
displaced the ohler form of mortgage, and the respective 
lights and duties of the pledgor and [ileJgeo were moulded 
on principles altogether dilicront from those which have 
obtained in vsystenis in which a conditional transfer of 
ownership is the recognized mode of giving security. In 
the later Roman law, as you know, the ownership never 
passed to the creditor on the default of the debtor; the 
mortgagee was only authorized to sell the pledge and 
satisfy liis debt out of the proceeds. Now the pledge of 
Anaio^^y the strict Maliommedau law resembles very closely the 
M ihommc- of the civil law. The creditor is not permitted 
daaiwamito bocome the owner of the pledge. Ilis right is con- 
EonmLuv. Avitli certain limitations which I shall presently 

notice, to the sale of the pledge, when, if tliero is a 
surplus, the cloblor becomes entitled to it. It is true 
that the ingenuity of Mahommodau lawyers soon inveutoil 
another kind of sccurit}^ analogous to the Fiducia of the 
Roman and the niortgago of the English law. But there 
shadow of a doubt, that the early Mahoni- 
inedau law"'dnr"irolA'ecogmze any other of security 
than the Rahn, to which i now propose to address myself 
A pledge in Mahommedan law, as signihod by its name 
(Rahn), is defined in the Hedaya as '^tho detention of a thing 
on account of a claim which may be answered by means 
of that thing, as in the case of debts/ (HainO ton’s Hoday a, 
Whetiier P* There is a good deal of discussion in 

piedi;emu8L the Mahommedan books as to the necessity of possession 
to the validity of a pledge, but the weight of authority 
possession, seoms to be in favour of the position tiiat a pledge is 
not valid unless it is accompanii-nl by possession. It 
is said in the Hedaya that until the seizin actually 
take place, the pawnor is at full liberty either to adhere 
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to, or recede from, tlie agreement, as the validit}^ of it Lectubb 
rests entirely upon the seizin, without which the end 
and inteiitioii of a pledge cannot be answered/’ (Hamilton’s 
Hcdaya, Vol. IV, p. 190.) In these words you cannot fail 
to perceive the very same primitive notions which are 
traceable in early Hindu and Eoiiian jurisprudence. It is 
also clear that the Malioinmedan law had not ceased to be 
under the doiiiiiiion of archaic notions when the Hedaya Conflict- 
was compiled. The conflicting dicta, however, wdiich are 
collected by the author, show that the process of email- hoinmeUaii 
cipation had already commenced, and, it may be presumed, lawyers, 
was accelerated in some measure by the Hindu law, with 
which ifc came into contact in India. 

Possession being thus essential to the validity of a 
pledge, it followed as a corollary, that things of which 
there could be no delivery of possession according to Ma~ 
hommedan notions, could not be given in pledge. Thus, Things 
an undivided share in any property, whether moveable or 
immoveable, could not be lawfully pledged. One eminent cannot be 
Mahommedan lawjmr, indeed, who seems to have enter- 
tained more advanced notions on the subject, maintains a 
contrary opinion ; but the weight of authority is opposed 
to his view. The discussion on this point in the Hedaya 
discloses a conflict between archaic notions and modern 
ideas, which is extremely interesting. 

^Ht is unlawful,” says the author of the Hedaya, to pawn 
an indefinite part of anything. Shafei maintains that it is 
lawful. On behalf of our doctors, two reasons are urged : 

First, this disagreement arises from the difference of opinion 
regarding the object of pledges ; for, according to us, pledges 
are taken to be detaimcl^ ivith a view to obtcdn payment 
of a debt, which cannot be effected in case the pledge be an 
undefined part of property; because a seizin of things of that 
nature cannot be made, a real seizin being only practicable 
with respect to things which are defined and distinguished 
•—whereas, according to Shafei, the object of pledges is that 
the paimiee may sell them to effect a disekarge of Ms debt ; and 
with this object, pledges of the nature abovernentioned 
are mot in any shape 'inconsistent. Secondly, it, is an 
essential part of the contract of pawm, that the pledge 
be constantly detained in the hands of the pawnee uutil 
the redemption of it 1^" the pawnor — a condition which 
cannot be fulfilled with respect to pledges* of the above 
- nature ;; for, in such cases, it would be necessary that .the 'validity oi 
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Lecture pawnor and the pawnee have possessioii of the article alter- 
¥;'Ti nately, whence it would be the same as if the pawnor were 
to say to the pawnee, 'I pawn it to you every other 
pledge in clay;’ — as, therefore, a constant detention is in such case 
in^possible, it follows that the pledge of an iiiidefiiied 
part of anything, whether capable of division or iiicapa- 
lend’^nu is illegal.” (Hamilton’s Hedaya, Vol. IV, p. 203.) A 
plcdge”to wa}^ however, was ultimately found out of the difficulty 
thepiiwiior. created by the necessity of cletaining the pledge, and the 
restriction might be -evaded, in the later Malionimeclan 
law, by the fiction of the pawnee lending the pledge, 
which he was at liberty to do, to the pawnor. The pledge, 
hoAvever, might be resumecl at any moment by the pawnee, 
while the loan did not put an end to the pawn. (Hamilton’s 
Hedaya, Vol. IV, p. 244.) 

neclisaA^ It is important to observe that, under the Maliki law, 
in rife Ma- seiisin is not necessary. Contact with foreign peoples and 
liki law. foreign institutions could not long fail to do their work of 
disintegration. As truly observed by Mr. Ameer Ali, the 
grand superstructure of Islamic jurisprudence is founded 
on the Koranic laws and the traditional sayings of the 
prophet, bub much of the coping stone was supplied at 
Bagdad, in Syria, in Andalusia and Persia,” and, the learned 
professor might have added, in India. (Tagore Law Lec- 
tures, 1884, p. 4.) But the buikling, although representing 
different styles of architecture, is, on the whole, if some- 
what wanting in grace and symmetry, not altogether 
deficient in solidity, nor absolutely inharmonious in its 
parts. 

Anequityof jf, seems that an equity of redemption cannot strictly be 
the subject of a gift in Maliommedan law, because posses- 
t^^^^subject gion being essential to the validity of a pledge, there can 
0 a gi delivery of seizin to the donee, without which the 

gift would be incomplete. Thus, in the Fatawa-i-Alamgiri 
(Vol. Ill, p. 521), it is said that if the property bo in the 
hands of a pledgee, the gift is not lawful for want of posses- 
sion. As pointed out by Macnaghten, the reason of the rule 
is, that seizin and delivery cannot be effected when the thing 
is not in the possession of the donor. It is of no consequence 
how the possession has been parted with, even though the 
proprietary right be expressly retained or claimed as in the 
case of apledge or of an usurpation.” "■(Note to Macnagliten’s 
Precedents of Gifts Oases, No. 6, and the opinion of the 
Mahominedaii Law Officer. MohimuUn v.'Mim- 
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sJiershah, I, L, K., VI Bom., 650.) This rule, liorever, has Lecture 
fallen into disuse with the reason for it, since hypothecation 
was engrafted on the older Mahommedaii law. If the 
properbjg therefore, ho not in the possession of the mort- 
gagee, as frequently occurs in practice at tlie present day, 
the objection does not apply and a vidid gift or dedication, 
in which also delivery of possession is essential, may he 
made by the mortgagor, of his equity of redemption. 
(ShaJmdee Ilayra Begum v. Khaja Hussain All Khan, 

XII Suth. W. E., 498; IV Ben. L. Eep., A. 0. J., 8G.) 

As I have already observed, this restriction never applied 
to a sale of the equity of redemption in which seizin is 
not essential, although there is a very peculiar rule in the 
Mahommedaii law relating to priority in the case of two 
successive sales by the mortgagor of his propert}^ 

It may, however, be doubted whether the view that a The iLmati 
gift of the equity of redemption is invalid is not founded 
upon a narrow construction of the Hanafi. law. It is 
clear that in the case of a hoivalat the debt may be trans- 
ferred from the original debtor to a third person, and if 
such debt happens to be secured by a pledge, the person 
who discharges the debt would seem to be entitled to the 
pledge. The passage in the Fatawa Alamgiri, to which I 
have already referred and which is general]}/ cited as an 
authority for the proposition that the gift of an equity of 
redemption is unlawful, may perhaps be read not as abso- 
lutely prohibiting a donation, but only as negativing the 
right of the donee to actual possession in derogation of the 
rights of the mortgagee under his mortgage. (See the 
observations of Mr. Ameer Ali in the Tagore Law Lectures, 

1884, pp. 69 — 70, where the learned author points out 
the analogy between a gift of a reversion and one of an 
equity of redemption.) 

I shall now proceed to consider the respective rights 
the pledgor and pledgee in Mahommedan law. I propose 
to place before you only a rough outline, as the details 
cannot be said to possess much interest. The pledgee had 
the right to sell the pledge on the default of the debtor, 
but only when the right was given by the contract itself. 

He was then regarded as the agent of the debtor, but 
the authority, upon principles recognized in evoiy system Power of 
of law, was not revocaMe. It was not necessary that the 
authority should be given to the creditor himself. It law. 
mighty at the option of the party, be given to a third 
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Lectitbe person who could be compelled by the Court to exercise 
power. A sale, however, actual judicial process, 

seems to have been unknown, and the Kazi could only 

compel a person who had been invested with the power 
of sale to exercise it for the benefit of the ci'editor. If 
the power of sale was not given by the original contract, 
the pledgee had only a baie lion, without the riglit of 
getting inateiial satisfaction out of the pledge. In the 
Ri^Uifcs of Mahommedan law, the debtor was not authorized to deal 
pledgor. propertj^ pledged by him ; and a 

sale without the consent of the creditoi* was invalid. If, 
notwithstanding, the debtor sold the property to two per- 
sons in succession, the person who was recognized as tlic 
purchaser by the pledgee, acquired a prefora hlo right to 
the propertjg although the sale to him might Ijo posterior 
in point of time. 

The rule of the Mahommedan law regarding the liabi- 
lity of the pledgee for the destruction of the pledge 
even when the destruction is accidental, is somewhat 
peculiar. It is thus stated by MacnagMen : '' Where 
such property, being equivalent to the debt, may have 
been destroyed otherwise than by the act of the pawnee 
Conse- or mortgagee, the debt is extinguished ; where it exceeds 
iTsfcT debt, the pawnee or mortgagee is not responsible for 
i)i6cige. the excess ; but where it falls short of tlio debt, the doii- 
ciency must be made up by the pawnor or mortgagor : 
but if the property were wilfully destroyed by the act of 
the pawnee oi mortgagee, ho will he responsible for any 
excess of its value beyond the amount of tlie debt/’ 
(Macnaghteifs Mahommedan Law, Chap. XI, § 1 9.) 

There are one or two other points which deserve notice. 
The pledgee was not permitted to enjoy the usiifruct of 
the property pledged bo him, bub he was not chargeable 
with the expense of providing for the support of the 
LuiLiiUy of pledge, although he was hound to provide foi' its custody. 
Seefed observed,'' says the author of the Hedaya, 

wirh uie* that the ^vants of a pledge are of two kinds : (1) such as 
requisite towards the support of the pledge and the 
sm4dtii continuance of its existence ; (2) such as may bo necessary 
of pledge, towards its preservation or safety, whether wholly or 
])artly. Now, as the absolute property of the pledge apper- 
tsdns to the pawner, the expenses f)f the first class must, 
therefore, he defrayed by him ; and as he has, moreover, a 
property in the usiifruct of the pledge, its support and the 
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continuance of its existence, for this reason also, rest upon 
him, being an expense attendant upon his property, — in 
the same manner as holds in the case of a trust. Of this 
class, are the maintenance of a pledge in meat and drink, 
including wages to shepherds, and so forth ; and the cloth- 
ing of a slave, the wages of a nurse for the child of a 
pledge, the watering of a garden, the grafting of fig trees, 
the collecting of fruits, &c. The expenses of the second 
class, on the contrary, are incumbent on the pawnee ; 
because it is his part to detain the pledge ; and, as the 
preservation of it, therefore, rests upon him, he is conse- 
quently to defray the expense of such preservation. Of 
the second class is the hire of the keeper of the pledge ; 
and so likewise the rent of the house, wherein the pledge 
is deposited, whether the debt exceed or fall short of the 
value of the pledge.” (Hamilton's Hedaya, Vol. IV, 
pp. 200-201.) But any taxes or tithes, due on account of the 
pledged property, must be paid by the pledgor as payments 
necessary towards the subsistence of the property, (Hamil- 
ton's Hedaya, Vol. IV, p. 202.) 

A pledge cannot be given as a secuiity against contin- 
gencies. Thus, a pledge deposited with a person, as a 
security for anything which may be due in future, is invalid ; 
'"although,” adds the Hedaya, ‘"it is otherwise in the case 
of a promised debt, as, where a person gives a pledge to 
another on the strength of Ms promising to lend him one 
thousand dirhems, and the other takes the pledge and pro- 
mises to lend the money, and the pledge perishes in his 
hands ; for, in this case, he is responsible in proportion to 
the sum promised, in the same manner as if it had been 
actually paid, the promise of debt being considered as an 
actual existence of it, for this reason that it was made at 
the earnest desire of the borrower.” (Hamilton's Hedaya, 
Vol IV, pp, 208-209.) In a case, in which a Mahommedan 
vendor had deposited with the vendee jtlie title-deeds of a 
certain estate, as a security for his delivering up to the 
vendee the title-deeds of the property which had been sold 
to him, and which were not at the time in the possession 
of the vendor, Lord Kingsdown observed : " By the 
Mahommedan law, such a contract as the one under consi- 
deration, for a security in respect of a contingent loss, 
would be one, not of pawn, but of trust” (Varden 8eth 
Sam^y. LukpuUy Boyjee IX Moore. Ind. App., 

, ' R. b;:G., M.', , ' ' , "■ ' 
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Ifc seems that in the Mahommeclan law a pledgee is hound 
to produce the pledge, as well on receiving a partial pay- 
ment, as in the case of a complete discharge, because, as 
the doctors say, the pledgee’s producing the pawn is of no 
prejudice to him, while, at the same time, it serves to dissi- 
pate any apprehension of the loss of the pledge which 
may have arisen in the mind of the pawner. (Hamilton’s 
Hedaya, Vol. IV, p. 196.) 

If a pawner destroy the thing he has pledged, the 
pawnee may demand a fresh pledge ; but if a stranger (that 
is, a person unconcerned in the contract) destroy the pledge, 
the pawnee (not the pawner) is litigant against him, and 
may take from him a compensation for the value, which he 
must retain in pawn in place of the original pledge ; for 
the pawnee, as being the most entitled to the substance of 
the pledge, is also most entitled to its substitute, namely, 
the value. (Hamilton’s Hedaya, Vol. IV, p. 24^3.) 

It is important to observe that every species of increase 
accruing from a pledge after the execution of the contract 
(such as milk, fruits, wool, or progeny), belongs to the 
pawner EvS being an accession to his property, — but they 
are, nevertheless, detained with the original in pawn ; 
for branches are dependant on the stock ; and the con- 
tract of pawn, being of a binding nature, extends over all 
its branches.” (Hamilton’s Hedaya, Vol. IV, p. 263.) 

We have seen that the ^pledgee did not possess, in the 
Mahommedan law, an unqualified power of sale ; and the 
reason why no improvement took place in this respect is 
not far to seek. The Mahommedan law prohibited the 
taking of interest as unlawful, and this rule must have 
seriously retarded the development of the law of pledge. 
We saw how common fairness suggested in Hindu law the 
rule by which the debtor was bouiid to redeem before 
the interest became equal to the principal, But no such 
liability was imposed upon the Mahommedan debtor, be- 
cause the pledge was thought to be a sufficient security 
for the loan, and, as the debt could not receive any acces- 
sion, the creditor did not run any serious risk of losing 
his money. The prohibition, however, relating to interest, 
led to the invention of the bye-bil-wufa, — a kind of 
security, analogous to the English mortgage, and possessing 
s very interesting history. ^ 

The Mahommedan creditor, being prohibited by law from 
taking interest, devised a mode of evading this restriction 
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under color of a sale with a clause for re-purchase. Such a 
condition was perhaps strictly legal; but Maliommedan lecture 
lawyers were "slow to recognise a transaction which wore n.— 
only the semblance of a sale, but was, in reality, a loan 
repayable with interest. The lender, by stipulating for orij^in of 
a higher price on the re-sale, or, by receiving the rents 
and profits, substantially derived the same advantage, as if 
the money had been placed at interest, while the transac- 
tion in form did not violate the law. {Per Turner, C. J,, 
in Bmia Sami Sastrigal v. Samiyappanayahan, I. L. R., 

IV Mad., 179.) You will find the conflicting opinions of 
some of the most eminent Maliommedan lawyers on the 
point collected in Baillie's Treatise on Sales. (See Baillie 
on the Mahonimedaii Law of Sale, pp. SOl-302.) These 
conflicting dicta reveal the same conflict between archaic 
conceptions consecrated by religious sanction and modern 
economical ideas, that took place in mediaeval Europe. 

The struggle was long and arduous, but the issue could 
not have been dubious for a moment. The prejudice 
against usury, although clothed with the terrors of religion, 
gradually gave way among Mahommedans, as it did among 
the followers of other creeds, to the practical necessities’ 
of society and the teachings of political economy, long 
before they were either perceived with clearness or for- 
mulated with precision. 

It is to be observed,” says the author of the Hedaya, Validity of 
that some consider a wufa sale to be invalid, in the same 
manner as a compelled sale, and apply to it the rules of 
sale by compulsion; whence (according to them) if the 
purchaser in a wufa sale, sell the article purchased, the 
sale so made by him may be broken through,. as the in- 
validity of the sale, in this case, is on account of the non- 
consent of the seller, in the same manner as in a case of 
compulsion. Wufa sale is where the seller says to the 
purchaser: ''IseU you this article, in lieu of the debt I 
owe you, in this way, that upon my paying the debt, the 
article is mine.” Some determine this to be, in fact, a 
contract of pawn, for between it and pawn there is.no ^ 

manner of difference, as, although the parties denominate 
it a sale, still the intention is in effect a pawn. Now, in 
all acts, regard is paid to the spirit and intention; and 
the spirit and intentioi^ of pawn exist in this instance — 
whence it is, that the seller is at liberty to resume the 
article from the purchaser upon paying his debt to him 
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Lecture Some, again, consider a wufa sale to be utterly null, as 
Co'rdd purchaser, in the case in c[uestioii, resembles a person 

1 * ill jest, since he (like a jester) repeats the^words of sale, 

at the time that the efiect and purpose for sale are not 
within his design. Such sale is, therefore, utterly xiull and 
void, in the same manner as a sale made in jest. The 
Hanafite doctors of Samarcand, on the other hand, hold 
a wufa sale to be both valid and useful, as it is a species 
of sale commonly practised from necessity and convenience, 
and is attended with advantage in regard to some effects 
of sale, such as the use of the article, although the pur- 
chaser cannot lawfully dispose of it.’’ (Hamilton’s Hedaya, 
Vol. Ill, pp. 455-56) {a). 

The question of the validity of bye-bil-wufas seems 
to have been raised in a very early case in the 
Sudder Dewaiiy Adawlut, when the Mahommedan Law- 
officers, who were consulted, gave the following opi- 
nion : In the deed, there is first stipulated an abso- 
lute sale ; afterwards, at the end of it, it is additionally 
stipulated, that, if the seller shall repay the purchase- 
money within a year, the sale shall become void. The 
author of the Buhr-i-rayik says such a condition is illegal, 
except it be for three days only, according to Hanifa 
and Abu Yusuf; but, according to Mohammed, it is legal, 
without restriction, as a skerti’hhiar, or optional con- 
dition.^’ {Meer Aleem Ullah v. Alif Khan, I. Macnagh- 
ten’s Sel. Hep., 73 ; cf. p. 76.) In a note to the case in 
which the above opinion was given, Mr. Macnaghten adds: 
''In the cmse'Busiont AH y. Mam Goomirl decided by 
the Sudder Dewany Adawlut, on the 4th of January 1799, 
there was a question put to the law-officers respecting 


the legality of bye-bil-wufa sales (5), though the cause, as 
it happened, went ofi on a question as to the competency 
of the agent who made the bye-bil-wufa sale in that in- 
Fiitwa, or stance on the part of another. It was stated in the fiitwa 
deiivemi given, that a sale, with optional condition forthree days, 

byMahom- is good ; but for more than three days is not gootl, accord's 
ing to and Yusuf; but according to Mahonlmed, 


(«) “ The hye-bil-wRfa is called m the Hedaya, Mooiitad, which means 
practised or accustomed, iu Samarcand and neighbourhood ae 
explained in the Kifayah, Vol. Ill, page 820.” (Baillie’s Mahominedaa 
Law of Sale, p. 303, note.) ii 

{h'y Wufa means the performance of a promise j and bye-bil-wnfa 
is a sale with a promise to be performed. 
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for four days, or even a longer period, is good : tliat the Lecture 
sort of sale being prevalent in the country, Mohammed's 
opinion should be followed. The intention of the parties, 
as collected from the tenor of the deed, shows whether 
the bye-bil-wufa be a sale with the reserve of an option 
of retractation -within a limited time, or a mortgage for 
the security of money lent. A stipulation for a short 
period must be considered to mark that a sale was 
in the contemplation of the parties ; a long term denotes 
a mortgage, or security for a loan : and such mortgages, 
in the form of conditional sales, are very common, and 
rightly held valid under the opinion here cited” (I. 
Macnaghten’s Sel. Rep., 77.) 

The bye-bil“Wufa is, however, regarded only in the Bye-bU- 
light of a security, when any question arises as to its a 

real character, and the debtor is regarded as the owner, securiry, 
notwithstanding the sale with a condition. Mr. Baillie 
refers to a case mentioned in the futwa of Abul Fazal, 
in which a person was allowed to assert a right of 
pre-emption, notwithstanding that the ownership of the 
property, upon the foundation of which the right was 
claimed, had been transferred to another by a bye-bil- 
wufa. (Baillie's Mahommedan Law of Sale, p. SOS.) 

This is no doubt a sensible view of the question, although 
it is extremely open to doubt whether bye-bil-wufas 
would have obtained any recognition in the Mahommedan 
law, if the transaction had not originally masked itself 
as a sale with a clause of re-purchase. 

I have now brought down the history of bye-bil-wufas 
down to a comparatively recent period. As you have 
already heard, the law relating to Rahn was also con- 
siderably modified in time, and hypothecation seems to 
have been common enough among the Mahommedans in 
this country, when the earlier Regulations on mortgages 
were enacted. It would seem that, by that time, the 
Hindu and Mahommedan law had been welded together, 
and the result was a mixed system, which has since 
been brought to the shape in which we find it, by the 
infusion of some of the doctrines of the English Court 
of Chancery, 

In concluding this account of what I may call the No dis- 
early and mediaeval Hin^u and Mahommedan law of pledge, 

I wish to call your attention to the fact, that neither pledge of 
of the two systems recognises any substantial distinction i» 0 Yeabki 
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between a pledge of moveables and a pledge of land, A 
glance at some of the rules which we find in both these sys- 
tems Will show that moveables alone were originally the 
subjects of pledge, — indeed, in the political and economic 
condition of ancient society, it could hardly have been other- 
wise. Land was of comparatively little value, while its 
alienation was watched witli that excessive jealousy which 
forms such a striking feature in all systems of ancient law. 
The necessity of transferring the possession of the pledge to 
the creditor must also have proved a serious obstacle t{> land 
being given as a security. I speak with reserve, but tlie 
conjecture is plausible, that as land gradually increased in 
value, the rigor of the ancient rule was insensibly relaxed. 
The relaxation was probably, at first confined only to 
immoveable property, till, in course of time, it was extend- 
ed to moveables. It is thus that in the Eastern, as 
well as ill the Western world, the ^^substantial pledge"’ 
becomes ultimately ^'refined into the invisible riglits 
of the hypotheca/’ 



LECTURE III 


DiSerent kinds of mortga,2;e — Three principal kinds of conventional mortgaio;es— » 
Simple mortgage — Mortgage by conditional sale — Usufructuary mortgage — 
Local mortgages — Mortgagehow created — Writing not essential — Oral agree- 
ments valid in Hindu ami Mah»mmedan law — Parol mortgages invalid in 
English law, but valid here, though the ejffect of the indian Registration Act 
is to give preference to registered instruments — Two aspects of a mortgage — 
Debt secured by mortgage on a bond Jiow to be sold in execLition— Mortgagee’s 
interest, under English law, merely that of a security— Specific performance of 
a mortgage not always allowed — Conflict of laws — Blortgage of immoveable 
property governed by the lex rei siim — This rule iiot recognised by the 
French Code — Parol mortgage accompanied by possession protected by 
the Registration Act, but constructive possession not sufficient — Admis- 
sibility of parol evidence discussed — Kassinath Chatterjee v, Ckmdf^ 
Churn Banerjee^^oi' qualifying the terms of a written instrument, parol 
evidence inadmissible — Parol evidence of “agreement,” and of “acts” and 
“ conduct ” — No real distinction between the two — Provisions of the Evidence 
Act on the point — Authorities for and against the admissibility of parol evi- 
dence of “acts ’’and “ conduct”— Parol defeasances ought to be held in- 
admissible — t’arol evidence when admissible in case of fraud or mistake — 
Justice MelvilPs judgment — True rule on the point formulated in the Specific 
Relief Act— History of English law on the point— Taltarum’s Case— Judges 
usurping the functions of the legislature and relaxing the Statute of Frauds — 
Two kinds of consensual mortgages, express and implied— Mortgage by 
deposit of title-deeds — Equitable mortgage in English law, as opposed to a 
legal mortgage — Equitable mortgage in the mofussil — Equitable mortgagee 
has only a decree for sale in the mofussil, but may foreclose in tiie original 
jurisdiction of the High Court — Mortgage implied by delivery of the title- 
deeds, and, if further accompanied by an agreement, to create a charge : the 
transaction is an express conventional mortgage — Varden Seth Sam’s Case— 
Growth of equitable mortgage in England— Memorandums, true nature of — 
Mortgage of the equity of redemption is an equitable mortgage — Registra- 
tion — Equitable mortgage in England, how created — Mortgage of future 
crops — What cannot be the subjectof mortgage — The expression “equitable 
mortgage” not properly applicable to a transaction between natives of this 
country— Defence of purchase for value without notice — Equitable defence 
not available here— Incase of wilful neglect or fraud, such defence available— 
JOurga Prosad^ v, Shumbu Memorandum not the contract between the 

parties, but simply an evidence of the deposit of the title-deeds — Ked&rnath 
V, Sham tall Khettry — Bombay cases on the point — Summary of 
decisions— Registration of memorandum not necessary —"Equitable mortgage 
not an oral agreement within the meaning of the Registration Act — Proper 
subjects of mortgage— General hypothecation invalid— Accidental destruc- 
tion of object of pledge— Capacity to mortgage— Eights of a trustee with 
limited powers — reruns under disability incapable of creating a mortgage — 
Case of .a minor— Rights of guardian — Accessions to pledge — Mortgagee’s 
right to the accessions only a qualifled right— Leading case On the point, 
Majah Kkhmdatt Raja, Mwmtaz Ali — Mortgagor having defective title 
hound to make good mortgage out of property subsequently acquired — Right 
of the mortgagee, being in the nature of a right to claim specific performance, 
plea of purchase for valu# without notice is a good defence — Frauds by the 
mortgagor and mortgagee — Doctrine of estoppel — Right of the mortgagee 
does not extenclto thirigs not pledged to him — Bights of mortgagor and 
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Leg TUBE mortgagee when pledge assumes a new form— Byjnath Lai r, Ramdln Chow- 

III — Blortgagee not a partj” to a suit for partition of mortgaged joint family 

I property — Mortgage of Joint estate in Roman law — Mortgagee nor estopped 

by a previous judgment — Bonoinally Nag’s Case — Question of estoppel 
discussed in Siluram v. Amir Begum — Res judicata — Mortgagee when bound 
by the acts of the mortgagor — Rights of the mortgagee — Mortgagee entitled 
to deraiii title-deeds, and mortgagor to inspect them at all reasonable times — 
Liability of the mortgagee of a lease-hold for rent — Mortgage of a whole 
term in English law — Power of sale in mofussil mortgages — Validity of 
power of sale discussed — Bhowaiii Churn Hitter’s Case — Power of sale not 
« allowed in the French Code. 

kimK In the present course of lectures, I shall adhere to the 
mortgage, classification of securities which we found in the Eoinaii 
law. Following that classification, I purpose in this lecture 
to make a few general observations upon the various kinds 
of conventional or contractual mortgages in use in India 
at the present day. From what I have already said, you 
must have seen that a creditor possessing a security may 
have, either a right to sell the property mortgaged to him, 
or, he may become the absolute owner of the property, on 
the default of the mortgagor to repay the money lent to 
Three prin- him. In the first case, the creditor is not entitled to any- 
Xon- thing in excess of the debt and costs. In the second case, 
gages. the creditor becomes entitled to the property, whatever 
may be its value. In either case, however, the creditor is 
wholly independent of the debtor. But, there is another 
mode in which property may be given as a security, and that 
is by letting the creditor into possession, and permitting him 
to repay himself out of the rents and profits. Thus, we 
have three different kinds of securities, all of which are 
to be found in India. The first is called a simple mort- 
gage ; the second, a conditional sale ; and the third, an 
usufructuary mortgage. It is true, they may be some-, 
times found in combination, thus giving rise to a greater 
variety; but, the three I have just mentioned are, what I 
may call, the primary divisions of Indian mortgages (a). 
I shall discuss hereafter the various rights and liabilities 
created by each of these three kinds of mortgages, and will 
now only state the different modes in which conventional or 
contractual mortgages may be created, and the formalities 
which it is necessary to observe, ending witli a few general 
observations on this class of securities. 

Oral agree- We must remember that neither the Hindu nor the 
meiits valid Maliommedan law requires writing for the validity of any 

la addition to tbe above tbere are varictis Hadg of local mortgages 
prevailing in different parts of tbe country. For a short account of 
these mortgages, see Appendix I, 
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transactioBj liowever solemri. Contracts of every descrip- Lectusb 
tion, involving both temporal and spiritual consequences, 
may be made orally.’" (Per Holloway, J., in Srinivasam - . 
mal V. Vijayammal, II Mad. H. C. Rep., S7.) It is true aLfm- 
that writing is often enjoined, particularly by Hindu hommedan 
lawyers, and preference, as we have seen, is sometimes 
given to a transaction evidenced by writing over a parol 
contract or transfer. But the fact remains that in no 
instance is writing absolutely necessary by law (&). Among 
Englishmen, however, who can only convey by deed, a 
parol mortgage is invalid at law. We shall, however, 
presently see that the strict rule of law has been relaxed 
in favour of a class of securities, known as equitable 
mortgages in the English law because they are only 
recognised by the Court of Chancery, Among Hindus and 
Mahommedans, however, a parol mortgage is just as good 
as a mortgage reduced to writing. This rule of Hindu and parolmort- 
Mahommedan law has been left untouched by the legis- gage even 
lature, notwithstanding the introduction of a very stringent 
system of registration (o). In practice, however, mort- 
gages are almost invariably reduced to writing ; and the 
language of the earlier Regulations shows that the practice 
is by no means of recent growth. In conditional sales, 
however, parol defeasances are not uncommon, although in 
recent years, they have become much less frequent than 
before. But it must not be understood, that a verbal 
mortgage stands in all respects in the same favourable situ- 
ation as a written mortgage which has been registered. The 
Indian Registration Acts, although they do not insist upon to register- 
the necessity of a written instrument, when the laws of the 
country do not require that the transaction should be 
evidenced by writing, give, as a rule, preference to regis- 
tered instruments over mere parol agreements or deck- in&ian Re- 
rations. Section 48 of the present Registration Act says : gistratioE 

All non-testamentary documents duly registered under 
this Act, and relating to any property whether moveable or 

(b) If, however, a inortgage is reduced to writing, any material alter- 
ation in the instrument without the consent of the party affected by 
such alteration, will render the document Toid— Clmnim* ChaiUr*^ 

V, Kmninf Kumari Deb% I. L. B.., XII Oalo,, 313 ; 1. 1». B., X Bom., 

487 ; I. L. Bi, IX Mad., 399. As to what constitutes material alteration, 
see I. L. B., XII Calc., 313. and the cases cited therein ; but see I. L. B., 

Til Bom., 418. ' ' 

(c) But see the provisions of the Transfer of Property Act, which 
came into operation on the 1st July 1882 j the Act, however, does not 
- extend to the' whole of the country. 
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Lecture imiiiovoable, sliall take effect against any oral agreement 
or declaration relating to such property, unless wliere the 
agreciiieut or declaration lias been accompanied or followed 
by delivery of possession.” 

Meaning of The section is not very happily worded, and the meaning 
nS!”" of the words '^agreement” and ^-'declaration,” which have 
been reproduced from the older Acts, has given rise 
to some discussion. There can be no doubt, however, 
as explained by Mr. Justice Mark by in Sulim Sheik v. 
Budanath GhuttuJc, that the word " agreement ” in the Act 
is not intended to be used merely in the sense of what 
English lawyers call an executory agreement, but that it 
embraces conveyances as well as contracts. (XII Siitli, 
W. R., 217. See Holland’s Jurisprudence, p. 209, wliere 
the ambiguity lurking in the term agreement in the English 
law is clearly pointed out.) 

Two as- In connection with the subject of registration, it is import- 
observe that a mortgage may be viewed in twodifferent 
aspects. It is a contract creating a personal right, in so far 
as the promise of the debtor to repay the loan is concerned. 
But it is also a conveyance, in so far as it passes to the 
creditor a real right in the property, which is charged 
with the repayment of the money. Now, a real right, as I 
have already explained to you, is never conferred by a mere 
contract; but a mortgage is looked upon so much as a mere 
contract that it is precisely one of those transactions in 
which we are most likely to confound a contract with a 
conveyance. I shall show hereafter the importance of tliis 
distinction which seems to have been overlooked in some 
of the cases in the books, and in which a hypothecation has 
been regarded merely in the light of a right m personam, 

111 some cases, however, the Court seems to have gone to 
Sale of a the opposite extreme. It has been held, for instance, that 
se- a debt which is secured by a mortgage on a bond, cannot be 
mortlafe- Under our Code of Civil Procedure according to the rules 
boHiC “ regulating the sale of moveable property. Section 266 of the 
Code does, indeed, speak of bonds and other securiiies for 
money, but the Court still seemsto have thought that the ease 
of a mortgage-debt is not expressly provided fur by the Civil 
Procedure Code, and, that, as a mortgage is not merely a debt, 
but represents a substantial interest in the mortgaged pro- 
perty, that is the right of selling it jpnder certain coiKlitions 
for realisation of the debt, the latter cannot be sold apart 
from the security, and that, in such cases, there should be an 



vSPECIFIC PERFORMANCE OF MORTGAGES. 

afctaclimeiit uiidor section 274 as well as iinclor section 266 
of the Civil Procedure Code, a rather complex proceeding, 
which could scarcely have been in the contemplation of 
the Legislature. I should have thought that, as in other 
systems of law, a "^ale of the debt would necessarily cany 
with it as an incident the lien of the judgment-debtor, and 
that section 26G of the Code of Civil Procedure was wide 
enough to include a debt secured by a mortgage. ( Dehendro 
Kumar Mandel, v. Ruplall Das, I. L. E., XII Calc., 546. 
But see Srirath Dutt v. Gopal Chunder MiUra., I. L. E., 
IX. Calc., 511 ; Bluaoani Kumar v. Oulab liai., I L. E., 
I, AIL, 348 ; and Afiiasami v. Scott, L L. R, IX. Mad., 5 
I. L. R., X Mad., 169.) 

It may, perhaps, be useful to mention here that in 
England, wliatever may be the form of the mortgage, 
it is for all practical purposes regarded as personal pro- 
perty. Thus on the death of the mortgagee, the security, 
whether the mortgage is of a freehold estate or not, becomes 
vested in his personal representatives. But if the mort- 
gage is foreclosed during the lifetime of the mortgagee 
so as to be converted into real estate, it goes to the heir- 
atdaw, although in a case where the mortgage becomes 
irrecleemable for the first time in the hands of the latter 
by foreclosure or otherwise, he will be regarded only as a 
trustee for the executor. (Williams on Executors, pp. 693-4. 
But see Sham Namin Singh v. Raghubar Dyal, I. Cal 
L. Rep. 343; I L. R., III. Calc., 508.) 

But, although a mortgage creates an interest in rem, a 
mere agreement to borrow or to lend a sum of money 
on mortgage, will not be s])ecifical]y enforced. (Rogers 
V. Challis, 29 L. J. Ch., 240 ; 27 Beav., 175 ; AnaJmraQi 
Kasim, Y, Saidamadath Avulla, I. L. E., II Mad., 79.) If a 
person, however, agrees to execute a mortgage in considera- 
tion of money actually due by him, he may be compelled to 
perform his agreement. (Ashton v. Gorrigmi, 13 L. R., Eq., 
76 ; 41 L. J. Ch., 96 ; see aho Hermann v. Hodges, 16 L. R., 
Eq., 18 ; 43 L. J.Ch., 192; 21. W. R., 571.) A doubt has, 
indeed, been expressed in some cases whether a mere agree- 
ment to give a mortgage for a i)ast debt unaccompanied by 
any express stipulation for forbearance can be enforced, but 
the doubt rests upon considerations wholly foreign to the 
present topic, and need not, therefore, be discussed in this 
place, (See Crofts v. leiige 4 Ir. Oh. Rep, S16 ; Woodroffe 
V. Johnston 4, Ir. Ch. Eep. 319.) 
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The peculiar nature of a mortgage transaction operating^ 
as it does in rem, has also given rise to some discussion in 
connection with the subject of conflict of laws. It is, per- 
haps, not very easy to extract a clear and consistent rule 
from the mass of controversial writing iti which the ques- 
tion has got entangled, but the hotter opinion seems to be, 
that the validity of the transaction, in so far as it affects 
immoveable property, will be governed hy the lex rei 
Shim, and the fact that both the parties are domiciled in 
a foreign couutiy, will not make any ditterenco. It seems 
that the Ibrmalities of the contract will also be regulated 
b}’' the same law. A distinction has, indeed, been suggested 
between a con tract and a conveyance between an agreement 
to mortgage for instance, and a perfected mortgage ; but 
the weight of authority is not in favour of such niceties. 
And a mortgage not executed in conformity with the 
law of the country iu which the land is situated, would 
not, therefore, create any obligation to execute a formal 
mortgage according to the lex rei sitce, although a different 
view has been, advanced by some eminent lawyers (d). 
(Story’s Conflict of Laws, pp. 610 — 611, and the authorities 
cited therein.) 

Difficulties have also been sometimes felt in determining 
the forum in which mortgages should be enforced, as also 
in ascertaining the law of prescription which should regu- 
late the right of a mortgagee to enforce his security; 
but I reserve these questions for discussion in the next 
lecture. 

As a mortgage creates an interest in land it must, where 
the debt secured by the mortgage is not less than 100 rupees, 
be registered (e). The provisions of the Indian Kegistration 
Act are very stringent, but it must be remembered that, for 
the purposes of registration, the principal alone ia-fakeii 
into account. Again, in the case of an assignm^ht of a 
mortgage, the necessity of registering the deed of transfer 
depends, not upon the amount due on the mortgage, but 

(d) The proyisions of the French Code are, however, less liberal. 
Art. 212S of thafe Code provides that “contracts made m a foreiga 
conutry cannot give a mortgage npon property in France, nniess there 
be stipulation contrary to this principle in the political laws, or in 
treaties.” 

(<s!) A charge of debts may be created by will, in which case registration 
is not necessary. As to what constitutes a%harge of debts, see I. L. R., 
?II Calc., 772 ; and the English cases cited therein, 01 I. L. R,, 
l¥ Calc,, 403 ; distinguish I. h. IX Calc,, 406. 
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upon the amount for which the assignment is made. It Lecture 
seems that if the assignment is unregistered, tlie debt will 
be transferred, but not the lien. {Koob Lall Choiudhry y. 

Nitya NunclSing^.L L. E., IX Calc., 839; Oan^at Pan- 
durang, v. Adarji Dadabkai, I. L. E., Ill Bom., 312). 

But the question whether the assignment of the debt does 
not carry with it the lien of the creditor by operation of law, 
was not distinct!}^ raised in these cases. If the lien is trans- 
ferred by operation of law, the assignee may fairly claim to 
avail himself of the security, notwithstanding the inadmis- 
sibility in evidence of the deed of assignment. ( Sunuarh 
Eossein v. Oolam Mahomed, IX. Suth. W. E., 170, F. B. ; 

Nadir Eossein v. Pearoo Thovildarinee XIX Suth. W. R., 

254), In this connection it may be mentioned, that the 
words, “ any right, title, or interest, whether vested, or 
contingent to, or, in, immoveable property,"' may sometimes 
give rise to questions of considerable nicety where the 
interest created by the document is only an indirect one. 

Similar questions occasionally arise in England upon the 
Mortmain Act, which makes void all gifts of any interest 
in lands in favour of charities. It has been held in a 


recent case by the English Courts that a mortgage by 
persons of their interests under a settlement, the funds 
subject to which are invested on mortgage of land, confers 
an interest in land, and, cannot, therefore, be bequeathed 
to a charity. {In re Watts. Cornford v, Elliot, 27 Ch. D., 
818 ; S.C., on appeal, 29Ch.D., 947.) It does not, however, 
necessarily follow that a similar construction will be placed 
on the provisions of the Indian Registration Act f /). 

Before dismissing the subject of registration, I wish to ^ 
make one observation. We find that a parol mortgage \ 
is protected, only when it is followed, or accompanied, by < 
possession ; and the reason is, that the actual delivery \ 
of possession gives publicity to the transaction, and thus 
lessens the chances of fraud. It is upon this principle, that < 
the Court has refused to extend the protection to a case ' 
in which a merely constructive possession is delivered to j 
a person already in actual possession, either as tenant 
or under some other title. (Kirtee GJmnder Haidar v. . 
Raj Ohnnder Ealdm% XXIL Suth W. E., 273. See also 
Fury V, Smith, 1 Huds. and Bro., 735, a case under the 
Irish Registration Act. But see Palani v. Sdamhara, 
$ 

if) See on fclie subject of regisfemfeion generally, Ippendix III, 
Statutes,— tit. Registration 
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Lecture J. L. li. IX. Mad. 2G7.) The English Acts^ I may mcniion, 
exempt leases only wliere aoiiud possossion aiul occiipaliou 
' go with the lease. 

I have already alluded to the practice which obtains 
ill this country for the borrower, in the case of a mortgage 
by conditional sale, to convey the estate absolutely to 
the lender; the latter agreeing, by a contemporaneous agree- 
ment which is sometimes verbal, that ho will re-convey 
tlm estate to the borrower on repaymfjiit of the loam 
Adniissi- Tlio quostiou, whether such parol agreement could be 
parol received in evidence to control the terms of a docu- 
eyidoncG meut wliicli was on its face a deed of absoluto sale, 
discussed. raised in the Calcutta High Court in the case of 

Kassinath Chaiterjee v. Chuoidy Ohimi Banerjee (V. Siith 
• W. R, 08, E. B.), and was referred to a Full Bench, when 
a majority of the Judges returned an answer in the 
negative. 

KasBinaih It is perhaps necessary to observe that the law laid 
by the Court in Kassinath Chaiterjee v. Ghundjj 
Chuvn^ Chimi BaneijeSj does not in any way trench upon any 
Banerjee, Hindu Or Mahommedan law, neither of which, as I 

have already said, refuses to give effect to parol agreements. 

‘‘Admitting that the law alloWvS sale of land or other 
contracts relating to land to be made verbally, it does not 
follow that, if the parties choose to reduce their contract 
into writing, they can bring forward mere verbal evidence 
to contradict the •writing, and to show that they intended 
something different from that which the writing expresses, 
and was intended to express. If a man writes that he 
sells absolutely, intending the writing which he executes 
to express and convey the meaning that he intends to seli- 
absolixtely, he cannot, by mere verbal evidence, show, that, 
at the time of the agreement, both parties intended that 
their contract should not be such as their written words 
express, but that which they expressed by their words to 
be an absolute sale should be a mortgage.’^ (Per Peacock, 
0. J., in Kassmath ChaUerjee v, Olmndy Glmm Banet’^ 
Exclusion jce, V. Suth. W. R., 68, F. B.) The exclusion of parol 
evidS^ evidence for the purpose of qualifying the terms of a 
written instrument, rests upon the presumption that 
when parties choose to reduce the terms of a ^contract 
to writing, tliey intend to insert the whole of the terms* 
A different rule would open the wMcst door to fraud and 
perjury. 
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A distinction, however, is taken by the Court between Lecture 
parol evidence of an agreement and evidence of the '' acts 
and conduct ” of the parties, the Chief Justice being of 
opinion that parol evidence is admissible to explain the deuce of 
acts of the parties, as for instance, that the document pur- 
porting to be a conveyance was not accompanied or 
followed by possession. It is, however, not quite easy to 
discover the ground upon which the distinction is made, 
a distinction which, as pointed out by a learned Judge, 
is hardly reconcileable with the principle upon which 
the exclusion of parol evidence is founded. 

In the case of Madhuh Olmnder Roy v. Gungadhur ^y^dhub 
Shamuoitho (XL Sutli. W. R. 450; III Beu. L. Rep., 

83 A. C.) Mr. Justice Markby is reported to have Gim^a- 
said : “ It seems to me to be very difficult to under- 
stand the distinction drawn between evidence of a parol tko. 
agreement contradicting the terms of a written contract 
being inadmissible, and evidence of the acts of parties 
contradicting the terms of such a contract being ad- 
missible. In all these cases, one starts with the pro- 
position that there was a written instrument which unequi- 
vocally and unmistakeably declares the intention of the 
parties, and I should have thought that it was quite as 
objectionable, if not more so, to contradict the plain 
terms of the contract, by what ai^e called '^acts” by the 
Full Bench, which can only lead to an inference, than 
to contradict them b}^ an express and unequivocal and 
iinmistakeable parol arrangement between the parties. 

I should have thought that the principle was this, that 
when we have once got a clear expression in writing 
of that which ppfessos to be the intention of the par- 
ties, that must conclusively be taken to be the relation 
which was intended to be created between them, and 
that to get at their intention, no other evidence, whether 
of eoiitemporaueous acts or agreements, ought to be 
admitted.'' 

Since the above observations were made, the Legislature Provision 
has passed the Indian Evidence Act, section 92, of which 
says: ^'When the terms of any such contract, grant or on the 
other disposition of property, or any matter required by 
law to be reduced to the form of a document, have been 
proved according to the last section, no evidence of any 
oral agreement or stat'ement shall be admitted as between 
the parties to any such instrument or their representatives 
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in interest, for the purpose of contradicting, varying, 
adding to, or subtracting from, its terms.” 

Froviso (1). — Any fact may be proved which would 
invalidate any document, or which would entitle any 
person to any decree or order relating thereto, such as 
fraud, intimidation, illegality, want of due execution, want 
of capacity in any contracting party, want or failure of 
consideration, or mistake in fact or law. 

Proviso (2). — The existence of any separate oral agree- 
ment as to any matter on which a document is silent, 
and which is not inconsistent with its terms, may be 
proved. In considering whether or not this proviso applies, 
the Court shall have regard to the degree of formality 
of the document. 

Proviso (3). — The existence of any separate oral agree- 
ment, constituting a condition precedent to the attaching 
of any obligation under any such contract, grant or dis- 
position of property, may be proved. 

Proviso (4). — ^The existence of any distinct subsequent 
oral agx'eement to rescind or modify any such contract, 
grant or disposition of property, may be proved except 
in cases in which such contract, grant, or disposition of 
property is by law required to be in writing, or has been 
registered according to the law in force for the time being 
as to the registration of documents. 

Proviso (5). — Any usage or custom by which incidents 
not expressly mentioned in any contract are usually 
annexed to contracts of that description, may be proved : 
provided that the annexing of such incident would not be 
repugnant to, or inconsistent with, the express terms of 
the contract. 

Proviso {&). — Any fact may be proved "which shows in 
what manner the language of a document is related to 
existing facts. 

The language of the section is not wholly free from 
ambiguity, and has given idse to a number of conflicting 
decisions; there being authorities both for, and against, 
the reception of parol evidence of the acts and conduct 
of the parties. (For cases in which oral evidence was 
admitted see Kassinath Ohatterjee v. GImndy Churn 
erjee, Y Suth, W. R., 68 ; Ben. L. Rep., Sup. VoL, 383 ; 
Mam Byd Kooer v. Bishen Byel Singh, VIII Suth. W. 
R., 339 ; Pheloo Monee v. Qreesh Ghundor Bhuttadiarjee, 
VIII Suth, W. R., 515; Nundolall MiUer v. Prosim'uo 



PAROL EVIDENCE. 

Moyee, XIX Siith. W. R., 333 ; Ram Doolal Sen v. Radha- 
nath Seoi, XXIII Suth. W. R., 167; Muttyloll Seal v. An- 
mmdo Chmider Sandle, V Moore lud. App., 72 (explained^ 
howeverj in Kasheenatli Ghatterjee v. Ghandy Glmrn Ban- 
erjee, V Siith. W. R., 68, and Banapa v. Siindardas, L 
L. R., I Bom., 333) ; Buhsu Lahshman v. Gcvinda Kauji^ 
1. L. R., IV Bom., 594 ; Masha Kkand v. Jeslia Premaji^ 
L L. R., IT Bom., 609 (foot note) ; Govinda v. Jesha P-mnaji, 
I. L. R., YII Bom., 73 ; Cutts v. Brown, I. L. R., VI Caic., 328 ; 
S. C,, VII Cal. L. Rep., 171; Kashinath Bass v. HmrihiiT 
Mooherjee, I. L. R., IX Calc., 898 ; Hem Olmnder Soot v. 
Rally Churn Das, I L. R., IX Calc., 528 ; S. 0., XII. Cal. 
L. Rep., 287 ig ) ; Parhadi Sahani v. Mohamed Eossein, 
I Ben. L. Rep., 37, A. G. ; Maxrvell v. Mo'untacute, Pre. 
Ch., 526; Walker v. Walker, II Atk., 99; Dixon v. 
Parker, II Ves., 225 ; Young v. Peachy, II Atk., 257 ; 
Joynes v. Stratham, 111 AGs.., 388; Francklyn v. Feme, 
Barn, Ch., 30 ; Gottevell v. Purchase, Ca. t. Talbot, 61 ; 
Spurgeon v. Cottier, I Eden., 55; Holmes v. Matheivs, IX 
Moore P. C. C., 413 ; Barnhart v. Oreenshielde, IX Moore 
P. C. C., 18; Lang ton v. Horton, V Beav., 9; Douglas 
V. Gulverimll, III Giff., 251. Iii the following cases, oral 
evidence was rejected : Madhuh Ghunder Ray v. Gii^nga- 
dhur Shamuntho, XI Sath. W. R., 451; S. C., Ill Ben. 
L. Rep., 83 A. C. ; Banapa v. Sundardas Jagjivandas, 
I. L. R., I Bom., 333, and the cases cited therein ; Ram 
Doyal Bajpie v, Heera Lall Paray, III Cal. L. Rep,, 386 ; 
Daimoddee Path v. Kaim Taridar, I. L. R., V Calc., 300 ; 
S. C„ III. Cal L. Rep,, 419.) ^ 

In support of the exclusion of parol evidence, it has 
been said that the acts and conduct of the parties would, 
at the best, furnish evidence of an unwritten or oral 
agreement, and tliat if dii’ect evidence of an oral agree- 
ment is inadmissible, d fortiori, indirect evidence of such 
an agreement would be inadmissible. On the other side, 
it has been said that parol evidence of the acts and con- 
duct of the parties ought to be admitted on the ground 

(r/) I may menision tLat Hr. Justice Field wlio Leard the appeal, ia 
the tat instance, was of opinion tLat the evidence had been rightly 
received, not as evidence of a contemporaneous oral agreement, but 
as evidence of conduct subsequent to the deed, that the parties had 
waived the arrangement incorporated in the document, and had, by 
mutual agreement, evidenced by conduct, treated the transaction as a 
mortgage, but the distinction appears to be a very refined one, and does 
not seem to have been accepted by the learned Judges of the Appeal Court. 

B. ,0., M. — , ' 5 
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of fraud or mistake. But, it seems to me tliat tliLs pro“ 
position is true only in a qualified sense, and it is very 
doubtful if the qualification lias been attended io in some 
of the reported cases on the subject. It eaiinut be denied 
that, if the terms of an agreement have not Irmn reduced 
to writing by fraud or mistake, the docanicnt may be 
rectified or reformed by the Court; and as in this 
country, law and equity are not administei’od hy ilil!ereut 
tribunals, the Court may in such cases receive oral evi- 
dence as a defence to an action founded on the document, 
instead of relegating the aggrieved party to a suit to have 
the instromeut reformed. "A defendant in this country 
has a right to set up by way of defence in a suit against 
him upon a written contract, such a state of facts as W'ould 
justify the Court in amending it in a suit brought ex- 
pressly for that purpose, and it would seem that such a plea 
may be raised even .in an action in a Small Cause Court 
{Frewin v. Paul, XII Suth. W. R., 532) Qi). But before 
any such evidence can be given, you must first prove 
that the whole of the terms was not reduced to writing 
by fraud or mistake. But unless the Court is justified 
in presuming from the relative helplessness of the bor- 
rower, that the lender fraudulently causetl the deed to be 
so prepared as not to truly represent the nature of the 
transaction, I do not well see how yon can allow oral 
evidence to vary tlie terms of a writtcji document, unless 
a proper case is made out for its admission. It seems 
to me, that in order to lay a foundation for the reception 
of such evidence, you must first prove that, by fraud or 
mistake, the document does not correctly represent the 
nature of the transaction. 

It has been sometimes said that such evidence is ad- 
missible under proviso (1) of the Evidence Act ; but, the 
fraud mentioned in the proviso clearly refers to contempo- 
raneous, and not subsequent, fraud. A different construc- 
tion would render the whole section tmgatory, for, if the 
fraud consisted only in the breach of the oral agreement, 
you could always do what the Legislature says you shall 
not be permitted to do, that is, give oral evidence of such 
agreement to vary the terms of the document. No doubt, 
if it can be shown that the mortgagor, when he signed the 

(/O The pTesent state of the English law is very similar ; Mod pi v. 
The Modyn Poal and Iron Co, (1 0. P. D,, 146). See Wilson’s 
Jnhicatiiro Acts, p. 22, notes to (4). 
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deed, supposed it to be otlicr than wliat it purports fco be, LrcTiuiu 
he will be allowed to prove such defence, and oral evidence 
way in that case be given of tlie whole agrecnient, but 
the inero breach of the oral stipulation wmild not be 
vSufficieui to justif}^ the reception of such evidence. (See 
Bimapd v. Siindpnlas Jagjivmidas, 1. L. U., I Bom., 3Se>, 
and the cases cited therein. See also the jiidgiuent of 
Garth, GJ., in Guffs v. Broivu, I. L. R, YI Calc., 328; but 
see Biihsih Lakshnan v. Govindct Kanji, I. L. R, IV ^ 

Born., 594!, and the judgment of Pontifex, J., in Cufts v. 

Brovm, I. L. Id., VI. Calc,, 328) ('i). 

As for the ground of mistake, we must bear in mind Parol evi- 
that even Courts of Equity in England are not in the habit thSmis- 
of rectifying instruments, except where there is a clear in a 
mistake in reducing the agreement into writing, and owing 
to the mistake of the draftsman, either in matter of law or 
of fact, the document does not correctly represent the inten- 
tion of the parties. It is only where some of the terms 
are left out by mistake that rectification will be allowed ; 
but there can be no rectification if the pai’ties intentionally 
omit to reduce into writing all the terms of the actual agree- 
ment. If a power to redeem, for instance, is intentionally 
left out of an instrument under the mistaken notion that its 
insertion is superfluous, no i*ectification would be allowed, as 
the parties never intended that the power should form part 
of the instrument although tlie omis.sion was due to a Jiiis- 
take of law ; but it would be different if the power was 
intended to be put into the instrument and omitted by a 
mistake in the draft, (Lord Irnkam v. Child, I Bro. C. 0., 

92; Lord Bortmore v. Morris, II Bvo. G. C., 219; Lord 
TownsJwnd v. Stangroom, VI Yes., 382; Harbidge v. 

Wogan, V Ha., 258). An examination of the cases will, 
moreover, show that in most, if not in all, instances, where 
the Court has rectified an instrument, there has been some- 
thing beyond mere parol evidence; siicli, for instance, as a 
tough <lraft of the agreement or written instructions for the 
preparation of the deed, or the like. 

(i) Mr. Justice Pontifex in this case tirows out an opinion tliat it 
would be open to a party to prove that what is ostensibly a conveyance, 
was intended to be a mortgage under proviso (2) of See. 92 of the Indian 
Evidence Act, but this view was dissented from by the Chief Justice, 
and is not reconcileable with the judgment of the majority of the 
learned Judges in the full ^ench case of Xasilmth (Jhafteigee v, PhnHli 
(Jhufn B/ruerjee (V Suth, W. B., 08). where, however, Mr, Justice 
Norman, who was in the minority, expressed a similar opinion. 
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Lecture I ought to mention that the question of the admissibility 
of parol evidence of the acts and conduct of the parties was 
Justice elaborately discussed in Bahsa Lakshman v. Govi Kanji 
Meiviirs (I. L. R, IV Bom., 594?), where Mr, Justice Melvill, after 
jiuigmeiit. pointing out that such evidence may bo received, either on 
the ground of part-performance or of estoppel, sums up his 
conclusions in these words : “ The rule which, on a considera- 
tion of the whole matter, appears to be most consonant, 
both to the statute law and to equity and justice is this, 
namely, that a paity, wheblier plaintiff or defendant, who 
sets up a contemporaneous oral agroement, as showing tliat 
an apparent sale was really a mortgage, shall not bo per- 
mitted to start his case by offering direct parol evidence of 
such oral agreement; but if it appear clearly aud uumis- 
takeably, from the conduct of the parties, that the trans- 
action has been treated by them as a mortgage, the Court 
will give effect to it as a mortgage and not as a sale ; 
and, thereupon, if it be necessary to ascertain what were 
the terms of the mortgage, the Court will for that pur- 
pose allow parol evidence to be given of the original oral 
agreement. 

It is to be observed that the learned Judge in his 
judgment refers to the practice of the English Court 
of Chancery, but that practice which has brought upon 
it the reproach, perhaps not wholly undeserved, of arro- 
gating to itself the functions of the lawgiver, would at 
the best, be but a very doubtful guide, and would, scarcely 
justify our Courts in trenching upon the province of the 
Legislature. 

TheSpeeme It seems to me that the true rule on this point is formu- 
Reiiei: Act, Section 31 of the Specific Relief -Act in those words : 

** When through fraud or a mutual mistake of the parties, 
a contract or other instrument in writing does not truly 
express their intention, either party, or his representa- 
tive in interest, may institute a suit to have the in- 
strument rectified ; and if the Court find it clearly proved, 
that there has been fraud or mistake in framing the 
instrument, and ascertain the real intention of the par- 
ties in executing the same, the Court may, in its discre- 
tioB, rectify the instrument, so as to express that inten- 
tioii, BO far as this can be done without prejudice to rights 
acquired by third persons in good faith and for value* 
Faroievi- It may be perfectly true, as oBserved by Mr. Justice 
Sfbif ia Melvill, that there is no country in which distressed and 
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illiterate debtors are relatively so helpless and so miicli LECTiipaa 
at the mercy of their better educated creditors as in India, 
but I still think there must be some proof of fraud, apart 
from the mere fact of the parties standing in the relation fraud, 
of debtor and creditor, to justify the reception of parol 
evidence; but when once the foundation has been laid, 
direct parol evidence of the agi*eement would seem to 
be equally admissible with evidence of the acts and 
conduct of the parties; for it cannot be denied that 
there is, at least, the same danger in admitting in evidence 
the acts and conduct of the parties as in admitting direct 
oral evidence of the agreement. There may, for instance, 
be a conflict of evidence on the question of value, or on the 
question of transfer of possession, and these facts again may 
be sought to be accounted for, in various ways, by fraud and 
perjiiiy. There is no such distinction to be found in the 
English cases, except where part performance is relied upon 
as taking a case out of the Statute of Frauds, but Mr. 

Justice Melvill refuses to rest his judgment on the ground 
of part-performance as '' savouring of over-much refine- 
ment, ” and the learned Judge, therefore, bases his decision, 
as I understand it, on the sole ground of fraud. I, 
therefoi’e, fiucl it difficult to bring myself to accept the 
qualification with which he fences in the rule regarding 
the admission of oral evidence. It seems to me tjhat you 
must either admit both kinds of evidence or none. But 
you cannot shut out one kind and admit the other. It may 
be that the rules of evidence as formulated in the Evidence 
Act, are too artificial for the people of this country, but, if 
so, the remedy for the evil can only be applied by the 
Legislature. The question is one which our Courts are not 
uiifrequently called upon to decide, and the conflicting 
decisions on the point show, that the intervention of the 
Legislature would not be uncalled for. 

I hope I shall not be accused of unbecoming presump- 
tion if I venture to warn you against the danger of being 
led away by the usual common places about English Equity, 
a system which grew up, we must remember, under very 
peculiar conditions, and whose origin is inextricably bound 
up with the history of English law. In former times when 
the Legislature had not broken out into the activity which 
characterises it at the present day, the functions of the 
law-maker and the la#expounder were not very sharply 
defined, and a very thin line divided the respective domains 
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Lectuee of tlie legislator and of the judge. No Court, I think, 
ni. would venture now, by its judgment, to re|)eal a statute, 
and yet this was actually done by the Etiglish Judges in 
Taitarum’s Taltarum’s case wlien they Yirtuall}^- abrogated the Statute 
Case. Don is, a statute which had been in force for about two 

hundred years, by what a learned but sornewliat irre- 
verent writer calls a piece of solemn juggling (Monaliaii 
on The Method of Law, p. 14). The Ciianceiy Judges were 
certainly not slow to follow the example, if indeed, they 
were not the first to set it, by frittering away the provi- 
sions of not a few Acts of Parliament, when they found 
themselves unable to accept the principle on which they 
were based. The same methods which were openly em- 
ployed in transforming the common law which Equity 
always professed to follow, were also employed, less operdy 
it is true, but not less efiectively in modifying the sta- 
tute law of the country. But a repetition of such per- 
formances will not be suffered in modern times, and I view 
with dismay, although, I confess, not with surprise, the 
attempts made, from time to time, to introduce the practice 
in India (;). Apart from the danger of confusing the 
boundary which separates the administration of the law 
from the making of it, the practice can by no means be 
held lip as a pattern for imitation by our Courts. Emi- 
nent English Judges, who clearly saw the mischief it was 
calculated to produce, have occasional!}'^ raised their voices 
against it, and the protest made by Lord Redesdale will 
not be regarded as at all too strong by those who are 
familiar with the undisguised attempts of Equity Judges 
to usurp the functions of the Legislature. “ The Statute,” 
said Lord Redesdale, speaking of the Statute of Frauds, 
was made for the purpose of preventing perjuries and 
frauds, and nothing can be more manifest to any person 
who has been in the habit of practising in Courts of 
Equity, than that the relaxation of that Statute has 
been a ground of much perjury and much fraud. If the 
statute had been rigorously observed, the result would 
probably have been, that few instances of parol agree- 
ments ivould have occurred. Agreements w^ould, from the 
Keiaxation necessity of the ease, have been reduced to writing, where- 
it is manifest, the decisions on the subject have 
Frauds. Opened a new door to fraud; and, under pretence of 

(j) See tlie observations of the Lords of tlie Judicial Committee in 
Thmnhwmmmj Moodelly v, Hosmm I. L. li, I Mm!., 1. 
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past execution, if possession is had in any way whatsoever. Lecture 
means are frequently found to put a Court of Equity in 
such a situation that, without departing from its rules, it 
feels itself obliged to break through the Statute/’ (Lindsay 
V. Lynch, II Sch. and Lefr., 5. See also the observations of 
Lord Alvanlej^ in Forster v. III Ves., 712, 713.) And 
even Stoiy, who speaks more cautiously, is obliged to admit 
'' that the exceptions thus allowed, do gTeatl}^ trench upon 
the policy and objects of the Statute of Frauds ; and, per- 
haps, there might have been as much wisdom originally in 
leaving the Statute to its full operation, without any at- 
tempt to create exceptions, even in cases where the Statute 
would enable the party to protect himself from a perfor- 
mance of his contract through a meditated fraud. For, 
even admitting that such cases might occur, they would 
become more and more rare as the Statute became 
better understood ; and, a partial evil ought not to be 
permitted to coutrol a general convenience. And, indeed, 
it is for from being certain that these very exceptions do 
nob assist parties in fraudulent contrivances, and increase 
the temptations to perjury, quite as often as they do 
assist them in the promotion of good faith, and the fur- 
therance of justice. These exceptions have also led to 
great embarrassments in the actual administration of 
equity ; and although, in some cases, one may clearly see 
that no great mischief can occur from enforcing them, 
yet in others, difficulties may be stated in their practical 
application, which compel us to pause, and to question 
their original propriety. ” (Story’s Equity J urisprudence, 

§ 765.) 

I have said that contractual mortgages may be created Two kinds 
either by writing or by parol They may also be either ex- tuariSort-" 
press or implied. There is one important class of mortgages, gages, ex- 
— I say class, because in English law they form a class by and 
themselves, — in which the intention to create a mortgage 
is presumed from the conduct of the parties. Thus, if money 
is borrowed on a deposit of title-deeds, the Court would 
infer an intention to charge the property covered by the 
title-deeds, with the repayment of the money. The transac- 
tion, I need hardly point out, is, however, very different from 
a true legal mortgage which is not based upon any express or 
implied consent of the parties, although the difference is 
sometimes veiled by thi ambiguity of the term ^Mmplied 
contract ” in English law. In English law, a mortgage of 
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this kind is called an equitable mortgage, because, follow- 
ing a ■well-known maxim, equity regards the transac- 
tion in the same light as a formal mortgage ; and this 
sort of mortgage being recognised in equity is called an 
^'equitable mortgage” as opposed to a “legal mortgage.” The 
expression is also applied to similar transactions between 
natives of this country, although, strictly speaking, it can 
be properly applied only in a country iu which law and 
equity are administered as two distinct systems. 

Equitable mortgages, although common enough in the 
Presidency towns, do not seem to be very common in the 
mofiissil We, indeed, find an instance of it in an early 
case in the Sadder Dewany Adawliit, but tlie parties to 
the transaction seem to have been residents of Calcutta, 
and the difference of opinion between the learned Judges 
by whom the appeal was heard, shows that the case -was 
one of the first impression, and that the transaction was 
by no means common at the time. The report of the case 
to which I refer, is not very full. It would, howevei*, 
appear that a certain person being indebted to the plaintiff 
and being pressed for payment, made over to him the title- 
deeds of certain property. It does not, however, appear that 
the debtor, when he made over the title-deeds, expressly 
stated his intention to offer them as a security for the debt. 
The property was afterwards sold under an execution by the 
Sheriff, and the purchaser bought with notice of the plain- 
tifi*’s claim. The plaintiff sought to enforce his lien on the 
property, contending that the purchaser under the execution 
had purchased the property subject to his lien. The Zillali 
Judge having gi ven judgment iu favour of the plaintiff, upon 
the ground that the deposit the borrower of the title- 
deeds was equivalent to a mortgage, the decree was affirmed 
on appealto the Sudder Dewany Adawlut, although, one of 
the Judges was inclined to think that the mere delivery 
of the title-deeds was not sufficient to clothe the creditor 
with the rights of a mortgagee. (Laljee v. Oovindram, VI 
Macnagliten’s Sel. Rep., 199.) A few other cases from tlio 
mofussil may be found scattered in our books of reports, in 
which the Court has given effect to a deposit of title-deeds 
as a valid simple mortgage, but, as I liave already told you, 
this is not an usual mode of giving sccuritj’' outside the 
Presidency towns. Bnt, although in tlie mofussil, an equi- 
table mortgagee only obtains a decree for sale, it would seem 
that a decree for foreclosure may be obtained in the High 
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Courts ill tlie exercise of their original jurisdiction (iJcm- Lectutre 
narain Bose v. Ramcumiy Paul, and PeHah CJmnder 
Paulit V. AslaQU lloldar, 24th December 1851, cited in 
Macpherson’s Mortg-age, p. 591. Note (c). But see Oo 
Pfoung V. 3[oung Htoondo, I. L. E., XIII Calc., 322.) 

In English law, notwithstanding some difierence of 
opinion at one time, an equitable mortgagee is entitled to 
foreclosure, whether the deposit of title-deeds is, or is not, 
accompanied by an agreement to execute a legal mortgage. 

But, if the terms of the agreement exclude the right to a 
legal mortgage, the Court can only make a decree for sale. 

(Fisher on Mortgage, pp. 480 — 482.) 

In the case which I have cited from the Select Reports, Morf-gage 
the Court inferred an intention to create a mortgage from 

o o QBiivery 

the mere fact of the delivery of the title-deeds to the credit- of the 
or. The deposit of title-deeds, however, is not unfre- tuie-deeds. 
quently accompanied b}^ an agreement, either verbal or 
written, in which the intention to create a charge is ex- 
pressly stated. When that is the case, the transaction does 
not substantial]}’' differ from an express conventional mort- 
gage ; and there is no reason why, as between parties who 
can pass land without writing and without delivery of 
possession, such a transaction should not be given effect to. 

In a case in the Madras Presidencjq in which the local 
Sudcler Dewany Adawkit had refused to recognise the 
validity of such a trairsaction, Lord Kingsdown, in deliver- 
ing the judgment of the Lords of the Judicial Committee 
of the Privy Council in appeal, is reported to have said ; 

The decision of the Sadder Dewany AdawUit, so far as 
it respects the enforcement of the lieu against the thi rd If further 
and last <lefendants, appears to have proceeded upon the panieTby 
ground tlmt the principles of the English law applicable an agree- 
to a similar state of circumstances ought not to govern 
the decision of that suit in those Courts. This was cor- cimrge, the 
rect, if the authoritative obligation of that law on the 
Company’s Courts were insisted on. There is, properly, press con- 
no prescribed general law to which their decisions must ventionai 
conform. They are directed in the Madras Presidency to 
proceed generally according to justice, equity, and good 
conscience. The question then is, whether the decision 
appealed against, violates that direction or not. The Court 
of Appeal, reversing the prior decisions, has decided that 
the contract was not ^operative as a hypothecation, or 
pledge, even between the parties to it Yet, the evidence 
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Ldc'!uri3 rIsows tliab tlio plaintiff looked not simply to the pcisoiuil 
credit of the per, son with whom he contracted^ but bar- 
grained for a security on land. If any positive law had 
forbidden effect to be given to the actual agreeiiient of tiie 
parties to create that lien, the Court, of course, must have 
obeyed that law. If the contract of lion wore imperfect 
for want of some necessary condition, effect must Jiavo 
been, in like manner, denied to it as a perfected lien. But 
nothing of tills sort is suggested in the pleadings, or prov- 

V/irdeii ^ ed. It is iiot sliown that, in fact, the parties contracted 
with reference to any particular law. The}?- were not of 
the same race and creed. By the Mahommedan law, such 
a contract as the one under consideration, for a security in 
respect of a contingent los.s, would bo one, not of pawn, but 
of trust. (Hamilton’s Hcdaya, Vol. I V, p. 208, tit. ' Pawns.’) 
It is not declared that any writing or actual delivery is 
essential to the creation of such trust by that law ; but as 
the contracting parties are not both Mahommedans, that law 
would not have governed the question of the validity and 
force of their contract, even in the Supremo Court The 
plaintiff’ is a Christian ; the contract took place with par- 
ties living within the local limits of the Supreme Court 
of Madras, though it related to land beyond them. It is 
not .shown that any local law, any lex loci rei sit<& ex- 
ists, forbidding the creation of a lien by the contract 
and deposit of deeds which existed in this case; and 
by the general law of the place, where the contract 
was made, that is, the English law, the deposit of title- 
deeds as a security, would create a lieu on lands, thougli, 
as between parties who can convey by deed only, or con- 
veyance in writing, such lieu would necessarily be equit- 
able. In this case there is an express contract for a 
security on the lands, to which, no law invalidating it, effect 
must be given between the parties themselves, ” ( 

Seth Sam v. Luokpathy Royjee Lallah, IX Moore Iiub 
App.,307.) 

Equitable i have said that equitable mortgages form a distinct 

iTi ErHa mi English law of securities. It was, however, 

® only very gradually that they found a place in that system, 
and their ultimate recognition is solely due to the action of 
the Court of Chancery. The Statute of Frauds provides 
that all agreements relating to any interest in lancl must 
be reduced to writing, and equitabio mortgages were sup- 
posed to trench upon the Statute. They were, however, 
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admitted hj tlie Court of Gliancery by a somewliafc refined 
distinction between executed and executory contracts. 
Equitable inortgages apj^ear to have been first recognised by 
Lord Thiirlow, bub Lord Eldon and Sir William Giant weie 
botli averse to any extension of tlie doctrine. It was at first 
attempted to confine the rule only to those cases in which 
the delivery was made with the object of executing an 
immediate pledge ; but, the doctrine has since been over- 
ruled, and equitable mortgages have maintained their 
ground in English law, notwithstanding the jealousy with 
which their introduction was at first regarded. We have 
hero an instance, by no means exceptional, in which the 
law has been compelled to yield to the exigencies of com- 
merce. As observed by Lord Abinger : In commercial 
transactions it may bo frequently necessary to raise 
money on a sudden, before an opportunity can be aiforded 
of investigating the title-deeds, and preparing the mort- 
gage. Expodienc}^ therefore, as well as necessity, has 
contributed to establish the general doctrine, although it 
may not alfcogether be in consistency with the Statute.'’ 
{Keys V. Williams, S Y. & C., 61.) 

In order to create a valid equitable mortgage, there must 
be either express evidence of the intention to do so, which 
may either ho by parol, or, by a memorandum in writing, 
or, partly by parol an<l partly by writing, or a presump- 
tion may arise from the mere delivery of the deeds. 
(See the cases collected in White and Tudor’s Leading Oases, 
Vol. I, pp. 774< — 788.) But if there is a statement in writing 
of the circumstances under which the deposit was made, 
it scorns that no parol evidence, inconsistent with such 
writing, would be admissible (Baynard v. Woolley^ XX 
Beav., 583 ; Ex-parte Coomb, XVit Ves., 369). 

A formal mortgage of the equity of redemption is also 
known in the English law as an equitable mortgage, 
while the very same name is given to an informal security, 
an agreement, for instance, to create a formal mortgage, 
but this is apt to be somewhat misleadiijg. In a recent 
case in the Calcutta High Court {The Bengal Banking 
Coriiovalioa v. Maokertich, I. L. R., X Calc., 315), it was 
held, that a document which only amounted to an jjgree- 
mont to mortgage, although admissible in evidence as a 
mere agreement, could not, under the provisions of the 
Registration Act, be trelted as creating an equitable mort- 
gage BO as to bind the property. It docs not appear that 
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there was any deposit of title-deeds, but it was contended 
that the agreement ought to be regarded in equity as 
the same thing as a perfected transaction ; but the con- 
tention was overruled on the ground that it was directly 
in opposition to the provisions of the Rt'gistratimi Act. 
The Chief Justice, in delivering the judgment of the 
Court, observed: “We all know that tliere are a great 
many documents coming within the description of cla,iiso 
(h) which may amount, nevertheless, to what ai’e called 
equitable mortgages, and so create an interest in lamb Ah 
such, they would require to be registered, though as mere- 
agreements to mortgage, they, under clause (h\ would not. 
The only wa.y, therefore, of meeting the difficulty, seems 
to be, to hold that they are available for the one purimse 
without registration, but not for the other. 

This is only extending to that class of eases the principle 
which we have laid clown in the Full Bencli case of 
Ulfuticnnissa v. Hossehv Khan (I. L. R., IX Calc., 520). 

“ It is clear, that if we are to hold that equitable mort- 
gages, when tliey are in the form, of agreements to mort- 
gage, do not require registration, such instruments would 
be generally used instead of legal mortgages, for the pur- 
pose of avoiding registration ; whilst, on the other hand, 
if we hold that any document which amouiits to an equit- 
able mortgage, cannot be used as an agreement to execute 
a mortgage, wc should be defeating the clear intention of 
clause (h) of the Registration Act.’' 

In England it is settled law, that an equitable mortgage 
cannot be created by a mere parol agreement, or even by a 
written memorandum to create a security if it is not followed 
by an actual deposit of title-deeds. (Ex-parte Hidifax, 2 
M. D. & DeG., 514. i?c Bankhead's Trust, 2 K. & J., 561).) 
But a written agreement for a mortgage presently enforce- 
able, may constitute an equitable mortgage. (Tehh. v. Hodge^ 
5 0. P. (Ex. Oh., 73.) A mortgage of future crops is also 
sometimes spoken of as an equitable mortgage. Such a 
mortgage is valid, but the transaction is treated as in the 
nature of an agreement to mortgage. (Alisri Lul v, 
Mozliafer Ilossain, I. L. R., Xlll Calc*, 2C2 ; Lallu Tilock*'^ 
dhari Lall v. Furlong, 11 Ben. L. Rep., A, G,, 230.) But 
the mortgagor must have a potential interest' in that 
out of which the property may arise. A mortgage by a 
person of the crops which may ^ grow ^ on land In liis' pos- 
session is valid ; but a mortgage by a' person of such' crops 
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on land which he may subsequently acquire would not^ Lectuke 
it seems, pass even an equitable interest. (Grantham v. 

Hatvley, Hob., 132.) The rules of equity are, no doubt, more 
liberal than those of the common law, but even in equity a not be tiie' 
naked possibility or a mere expectancy as tliat of an heir subject of 
to succeed to his ancestor, cannot be the subject of mortgage, 
although, in some cases, such transactions may operate as 
agreements to create a mortgage. 

I have already said that the expression equitable “ Equitable 

mortgage ” is not properly applicable to a transaction 
between natives of this country, and if I use it, it is only perexpres- 
out of deference to long-continued usage. The objection 
is not a mere verbal one. The case of Varden Seth 
Sam V. Lnohniputty Royjee Lallah, shows the clanger 
of extending technical English expressions to transac- 
tions which have only a partial resemblance to one 
another. In the Madras case, the defendants insisted, in their 
defence, upon a weliknown doctrine of the English Court of 
Chancery, and contended that, as purchasers for value 
without notice, they were protected from the claim of the 
plaintiff. Now, if you examine the real nature of an equit- 
able mortgage in the English law, and that of a mortgage by 
delivery of title-deeds in India, you will find a very remark- 
able distinction. In the English law, an equitable mortgage 
is only an agreement to mortgage, owing to the incapacity 
of persons subject to the English law to convey otherwise 
than by deed. In this country, however, there being no 
such restriction, a delivery of title-deecls of itself may 
operate as a conveyance. Now, as I have already ex- 
plained to you, a contract does not create a real but 
only a personal right, although English Courts of Equity, 
proceeding U[)on a very rational principle, treat the con- 
tract as a conveyance as against purchasers with notice of 
the agreement. In an English Court of Equity, therefore, Defence of 
a purchase for value without notice may be a perfectly 
good defence to a suit by an equitable mortgagee, but in without; 
this country it would not furnish any answer, for, the so- 
called equitable mortgage not being in any sense a contract 
for a mortgage but a perfected pledge, the Indian equit- 
able mortgagee has a right superior to that of any per- 
son claiming under a title subsequently derived from the 
mortgagor. It seems to me that the defence in the Madras 
case, to which I have rrferred, was suggested , by the use 
of the unhappy expression ^'equitable mortgage’' to denote 
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tlio of tliG transaction I iliink I liave said enoiigli 

to put you on your guaid a'^ainsfc the niiseonceptions, 
wliieli an inaceiiiato use of uGohnical terms, bouowed 
fioiii on extremely artificial foKogji system, s(d<lom iails 
to occasion. (See, houmver, BiinbeedJmr v. lleeia Lull, 
I All H C Rep, 1G()) 

Another peculiaiit}" of the English law asrcf^aids the 
pica of purchase for value without notice, is that this 
defence, known to English lawyeis as an eqnital.>h' de- 
fence, was not, until the lecont changes teinling to the 
fusion of law and equity, available in a Court of Law ; and 
even in a Court of Erpiity it seems to be doubifnl whether 
it could be set up against a punG}?' legal title This is a 
very fair ii Ins tratiou of tlic method by which, like tli(‘ Roman 
pue^tors of old, Ecpiity Judges in England reinodelh^d the law 
under the appearance of only laying down rules of procedure, 
and indicates the way in which the whole system has been 
gradnall}?' built up. The analogy between the cacepiioiies '' 
of the Roman law and equitable defences is too close 
to be overlooked. The Clianeery Judge, in eih^et says to the 
plaintiff: We will not give you ony assistance against the 
defendant, a purchaser for value. Go to a Court of Law 
and theie seek such relief as it can gi\e yon/’ (See Smdbs 
Eipiity, ])p. 23 — 29. GoUa Chintm v. Kuli Appiah, 
IV Mad H. U Rep., 434) 

The defence of purchase for value nifhout notice, hou- 
over, must not be confounded with another defeuetb whicls 
has only a seeming analogy with it, but wbiidi is founded 
upon an altogether difierent principle. Whore one peison 
has by his neglect suffered anotlier to deal with any pro- 
perty in such a manner as to kia<l an innocettt party to 
l)clieve that the other person is dealing with his own "pro- 
perty, an equity arises in favour of the ]>erson who has 
i)cen misled against the person whose negligence has eon- 
tribuied to the result. It is a general principle of e(|nily, 
that whenever one of tAvo innocent parties must snfFer i>y 
the act of the third, he who has enabled the third paiVf 
to occasion the loss must suBtain it Turner, L. J., in 
Tayler v. Great Indimi Penmmdaf Rail imp Coinparp^ 
IV B. &i 574). But the ])rinciplo does not apply wlnvis^ 
one person has the raeauB of discovering the f raiui, or where 
tlie negligence is only remotely connected with the transac- 
tion, nor does it apply where there Ig no duty iUiposed on the 
person who is guilty of such negligence* {Swan v* Norih 
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British Australasian Company, II H. 8^ C., 182; Trus- 
tees of Evan's Charity v. Bank of Ireland, 5 H. L., 389 ; 
Vandeleur v. Blagrave, XVII L. J., Ch., 45.) This doctriBe 
is not founded upon any tcclinical ground, and there oais, 
therefore, ho no objection to the recognition of the principle 
by our Courts. The distinction between tlie two plcns is well 
illustrated i)y the recent ease of Darga Brosad v. BInnnbu 
Ecith, (I. L. R., VIII AIL, 8G), ■where it was held that, 
although it would be inateiial to sliow that the defendant 
had in any -way by fraud been kept out of knowledge of the 
mortgage, his not having notice of it, would not otherwise 
affect his liability, inasmuch as the principle on wdiich 
Courts of Equity in England refuse to interfere against 
bona fide purchasers for valuable consideration, ■when 
clotlied wdch the legal title, has no applicability in the 
Courts of British India. 

I have already stated that the deposit of title-deeds 
is sometimes accompanied by a memorandum in writing, 
setting forth the nature of the transaction. Even in this 
case, however, the memorandum is not the contract be 
tween the parties ; but, the contract is implied by the 
Court from the deposit of the title-deeds and the advance 
of the money on such deposit. In the case of a mortgage 
in writing, if the instrument is unregistered, the mortgagee 
cannot, generally speaking, enforce his security against 
the land, because the contract is evidenced by the instru- 
ment itself, and if the writing is inadmissible, no other 
evidence is allowed to be given. In the case, however, of 
a in{)rtgage by deposit of title-deeds, althougli there may 
be a memorandum in writing, it is not looked upon 
as the instrument creating the mortgage, but, as observed 
by the Court in Kedarnath Butt v. Sham Lull Kheftry, 
The mortgage is created by the agreement whicli is evi- 
denced by the loan and the deposit of the title-deeds. The 
mortgagee may, therefore, rely upon the parol agreement, 
which is implied by the deposit of the title-deeds.” The 
distinction is an important one, and requires to be illus- 
trated by one or two eases in which the question has 
been discussed. In the case of Kedernath Bntt v. Sham 
Lall Ehettry^ to which I have already alluded, the facts 
were shortly these. The plaintiff, who asked the Court to 
declare his rights as an equitable mortgagee on certain 
premises, had advanced to Woomachurn Banorjee a 
certain sum of money on the deposit of the title-deeds 
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Lectfee of some property belonging to the borrower. Wooma- 
churn also executed a promissory note, whereby he pro™ 
iiiised to pay to ‘'Sham Lall Khettry or order, the sum of 
Rs. 1,200, with interest at the rate of 24 per cent, per 
annum, for value received in cash.’’ There was an en- 
dorsement on the promissory note in these words : ''For 
the repayment of the loan of Rs. 1,200, and the interest 
due thereon of the within note-of-hand, I hereby deposit 
with Babu Sham Lall Khettry, as a collateral security, 
by way of equitable mortgage, title-deeds of my property 
situate at No. 11 in Fuckeer Chand Hitter’s Street at 
Mirzapore in Calcutta.” (Sd.) " Woomachurn Banerjec.” 

There was some question as to whetlier the transaetion was 
completed when the promissory note w^as given, but the 
Appellate Courtthoughtthatthe question whether there was 
a complete equitable inortg<age before the promissory riote 
wavS given, or, whether that was the completion of tlie 
ti'ansaction,’ was not material. It seems, tliat after the 
deposit of the title-deeds, the property -was sold under an 
execution against Woomachurn, and |)urc]iascd by the 
defendants Kedernath Dutt and Madhub Uhuncler Bose. 
These defendants resisted fche plaintiff’s suit on the ground, 
that the mortgage was created by an express agreement 
which was reduced to writing, and, as the endorsement 
was not registered, the plaint ilf could not enforce any 
claim against tlie land which, as I have already said, had 
intermediately passed to them under an execution *against 
Woomachurn Banerjee. The objection, however, w%as 
overruled. Sir Richard Couch, in giving the judginent 
of the Court, observed : " The rule with regard to writings 
is, that oral proof cannot be substituted for the written 
evidence of any contract which the parties have put into 
writing. And the reason is, that the writing is tacitly 
considered by the parties themselves as the only repository 
and the appropriate evidence of their agreement. If this 
memofandiim was of such a nature that it could be treated 
as the contract for the mortgage, and what the parties 
considered to be the only repository and appropriate evi- 
dence of their agreement, it would be the instrument by 
which the equitable mortgage was created and would come 
within section 17 of the Registration Act. Butlt was not 
a^ writing of that character. As I have said, the, equitable 
mortgage was created by the ag^roemeiit whicli was evi- 
denced by the loan and the deposit of' the title-deeds. The 
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promissory note, whether given either at the same time Lecture 
or some hours afterwards in pursuance of the understand- 
ing between the parties, was evidence of the terms upon ~ 
which the loan was made, viz.^ that the interest should be 
at the rate of 24 per cent. 

'' But, as regards the contract between the parties, if Memoran- 
there had been no memorandum at all on the promissory 
note, there would have been a complete equitable mort- deuce of 
gage. When we consider what the memorandum is, we 
find it is not the contract for the mortgage nor the agree- 
ment to give a mortgage, for the Rs. 1,200 : it is nothing 
more than a statement by Woomachurn Banerjee of the 
fact from which the agreement is inferred. It is an admis- 
sion by him that he had deposited the deeds upon the 
advance of the money for which the promissory note was 
given. It is not by the memorandum that the Court 
takes the agreement for the mortgage to be proved, but i)y 
the deposit of the deeds. It is no more than a piece 
of evidence showing the fact of the deposit which might 
be proved by aii}^ other evidence. The memorandum need 
not have been produced. 

On the ground, therefore, that this was not a writing 
which the parties had made as the evidence of their con- 
tract, hut only a writing which was evidence of the fact 
fi'om which the contract was to be inferred, I think it does 
not come within the description of documents in the 17th 
section of the Registration Act.'' (Kedarnath Dutt v. 

Sham Lall Khettry, XX Suth., W. R., 150 ; XI Ben. L. 

Rep., 404. See also Riiploll Mitter v. Ramlochan Sircar, 

Suit No. 516 of 1877, unreported ; also Oo-Noang v. 

Moling Htoon-oo, I. L. R., XIII Calc., 322.) 

There is another case to be found in the books {Jivcindas Bombay 
Keshavji Y. Framji Nanahhaij VII Bom. H. 0. Rep., 45 
O. C.) which is somewhat stronger. In that case the ^ 
plaintiff had agreed to lend a certain sum of money to 
Deiji Keshavji, on a deposit of the title-deeds of cer- 
tain property belonging to the debtor. The title-deeds 
having been deposited, the plaintiff continued to advance 
certain sums of money, from time to time, till the whole 
sum advanced amounted to that which the plaintiff had 
originally agreed to advance. On t]\e 13th of June 1865, 
after the Registration Act of 1864 had come into force, 
and wlien the last advance was made, a Guzerati document 
was executed by the debtor in wlxich, after stating the 
' ' E. B. M. 6 ^ 
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Lectuiie aiiioiiiits wliicli had been advanced from time to time by 
the plaintiff, the debtor proceeded to say : '' According 
to these particulars I have received or borrowed from yon, 
at interest, Rs. , 25,000 in cash and currency notes. On 
account of the same, tliero are mortgaged at your place 
mjT- piece of laud at Naigani, namel};’’, a garden with a 
building (or) a bungalow, which (land) is registered under 
No. 36 in the Collector s books, and the building or dwell- 
ing-house built on tlie said piece of land, which is registered 
under No. 9 in the books of the House-assessment Col- 
lector, All the deeds and other ^ vouchers^ I’elating to the 
said land having been left in mortgage at 3"our place, 
Es. 25,000, namely (Es. twenty-live thousand) have been 
received (or bon-owmd) at interest thereon for an unlimited 
time. ” 

fiSe7i)v document was not registered ; and the question arose 

delivery (if whether the wnitiiig being inadmissible in evidence, the 
the deeds* plaintiff could enforce his rights as mortgagee. The ques- 
tion wms answered in the affirmative; and Mr. Justice 
Bayle}q in giving judgment, is reported to have said: ''I 
consider that the contract for a security on the land was 
created when the loan was applied for, and, agreed to, and 
the deeds were handed ove’r to Karsandas ; and that the 
receipt then, and those subsequent!}^, given, did not — nor did 
the Guzerati document of the 13th of June 1865, on which 
day Es. 25, the last instalment of the Rs. 25,000, was 
advanced — create or declare any right or interest witliiii 
the meaning of the Registration Acts. The rights of the 
parties, be they legal or be they equitable, had already 
been created and perfected on the 31st of October 186i, 
and it required no memorandum or writing to render 
such rights valid ; nor, in fact, was there evidence that any 
such document, or any deed or writing, wms, on the 31st 
of October 1864, contemplated b};^ the parties. Suppose 
the receipts and the instrument of the 18th June 1865 
had never existed, the lien or charge on the property 
would still, in my opinion, liavo been perfect and valid. The 
fact of such an informal native document having been sub- 
Bequently given, and executed ‘after the transaction had been 
, completed, cannot, I think, in any way bo held to affect 
the validity of that which Sir Lawrence Feel, in the 
Calcutta case, calls ' a perfected contract of pledgef or, to 
borrow the words of Lord Kiugs^lowo, (h ^ coQvtmct ivhkA 
created behveen the farties a lien on the land, ’ 
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111 general;, no doubt, where a contract has been recltic- LECToiiB 
ed into writing by the parties, the writing is the best 
evidence of it, and must be produced. But it is not in 
every case necessaiy, where the matter to be proved has dencewhen 
been committed to writing-, that the writing should be pro- i^ciuiissibie. 
diiced. It, for instance, the narrative of an extrinsic fact 
lias been comrnitbed to writing, it may yet be proved by 
parol evidence. Upon this principle, a receipt for money 
given on unstamped paper, will not exclude parol evidence 
of the pa3nneiib, and the paper on which it is written may 
be produced, not as evidence of itself, but as a material 
memorandum, wliich a witness who saw it given, may refer 
to, and give parol evidence of the fact of payment — Ram- 
bert V. Cohen (IV Esp., 213) ; I Taylor on Evidence, p. 412, 

5th ed. So, a verbal demand of goods, is admissible in 
trover, though a demand in writing was made at the same 
time. Smith v. You/iig (I Campb., 439). The fact, too, of 
birth, baptism, marriage, deatli, or burial may be proved 
by parol testimony, though a narrative or memorandum 
of these events may have been entered in registers which 
the law requires to be kept; for the existence or contents 
of these registers form no part of the fact to be proved, 
and the entry is no more than a collateral or subsequent 
memorial of that fact, which may furnish a satisfactory and 
convenient mode of proof, but cannot exclude other evi- 
dence, though its non-production may afford grounds for 
scrutinising such evidence with more than ordinary care. 

(I, Taylor on Evidence, p. 413.)” 

The above cases, however, must be distinguished from Title-deeds 
another class, of which you will find an instance in the case 
of Dwarkanath Mitter v. Saratkuma7n,(Vll Ben. L. Rep., 55, lettir.' 

0. G. J.). In that case, the title-deeds were deposited with a 
letter which stated that they were delivered to the creditors 
as collateral security for the twenty thousand rupees which 
fell due on that date, and, the Court pointed otit, that 
the letter explained why the deeds were deposited, and 
that the case was, therefore, not one in which the charge 
would be implied from the deposit itself, nor was the 
equitable mortgage made expressly by parol You will 
observe that, in this case, there was no evidence of an 
agreement to give a mortgage, such as the loan of the 
money accompanied by the deposit of title-deeds. With- 
out some letter or verbfl communication, there would have 
been nothing to connect the debt which had been iiiciirred 



84 


LA.W OF MORTGAaE. 


Lecture 

III, 


JaiiJia 
Bhima v. 
IJaJi Ah-’ 
doal Syad 
Oonmaiu 


with the 'deposit of the deed. The mere possession of the 
title-deeds by the creditor without evidence of the contract 
upon ■which the possession originated, or at least, of the 
manner in which that possession originated, so that a con- 
tract may be inferred, will not be enough to create an 
equitable seciirit3r. (Dixon v. iluckleston, L. R., VIII CIi. 
App., 155 ; Gunput v. Adavjee, I. L. R., IIT Bom., 312. See 
also Neve v. Pennell, II Hemming and Miller, 170. Dis- 
tinguish Russel V. Russel^ I White and Tudor, L. C., 773). 

The recent case of Jaitha Bhima v. Haji Ahdool Syad 
Oosman, (I. L. R., X Bom., 635) is also a very instructive 
authority on equitable mortgages. It appears from the 
report that the plaintiff having consented to lend 
Rs. 10,000 to the defendant, the latter deposited with him, 
on the 2nd April 1883, the title-deeds of a certain pro- 
perty. On receiving them, the plaintiff told the defendant 
that he would take them to his attorney, have a deuCT 
drawn up, and then advance the money. The defendant 
applied to the plaintiff for the money before the deed 
was prepared, but the plaintiff refused, saying he would 
not advance the money until he was satisfied by his 
attorney, and the deed had been prepared. At the time 
the deeds were handed over to the plaintiff (i. e,, the 2nd 
April 1885) there was no existing debt due by the 
defendant to the plaintiff. On the 6th April 1885, the 
mortgage-deed was executed, and, on the same day, the 
money was advanced by the plaintiff to the defendant. 
The plaintiff stated that he had advanced the money on 
the security of the title-deeds on the same day. He did 
not say how long before the execution of the deed the 
money had been paid ; but the deed itself recited that 
the Es. 10,000 was paid immediately before the execution 
of the mortgage. The mortgage-deed was not registered. 
The plaintiff* stated that he knew that it required regis- 
tration, but that it was left unregistered at the request of 
the defendant, who did not wish to be exposed in the 
eyes of the public. 

The plaintiff sued for a declaration that he was entitled 
to an equitable mortgage upon the said property, and for 
|;he sale thereof, in default of the payment of the mortgage- 
debt. He contended that the loan had been made on the 
security of the title-deeds which had been deposited on 
the 2nd April ; that he had, no doubt, intended to obtain a 
legal mortgage, but that he had abandoned that intention 
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by consenting to leave the mortgage-deed unregistered, 
and had, on the 6tli April elected to rely upon his equit- 
able mortgage. It was, however, held, that the plain- 
tifi* had no equitable mortgage. At the time when the 
deeds were deposited, there was no antecedent or existing 
debt, nor was there any oral agreement that the title- 
deeds should stand as a security for future advances, nor 
was any advance, in fact, made until the mortgage-deed 
was about to be executed. It was clear that if the defen- 
dant had not been ready to execute the deed, no advance 
would have been made. The money was, therefore, really 
advanced on the security of the mortgage-deed, though, at 
the time the money was advanced, the plaintiff had the 
title-deeds in his possession. 

In delivering judgment, the Court observed: ^^Wheii 
there is a debt in existence, and title-deeds are deposited 
by the debtor with the creditor to secure the debt, an 
equitable mortgage is at once created ; and that is so, even 
though the deeds are deposited for the express purpose of 
having a legal mortgage prepared {see DayalJairoj v. 
Jivrajratami, I. L. R., 1 Bom., 237, and the cases therein 
cited) ; and I apprehend the law to be the same, when 
title-deeds are deposited under an oral agreement to cover 
present and future advances. As each advance is made, 
it becomes a charge upon the land comprised in the title- 
deed, from the force of the prior oral agreement that it 
shall be so. (Jiveiidas- v. Frdmji, VII Bom. H. 0. Rep., 45, 
0 .0. J. ; Ex-parte Langston, XVII Ves., 227 ; Ex-parte 
Whitbread, XIX Ves, 209 ; Ex-parte Kensington, II 
V. and B., 79). 

“In Setou on Decrees, p. 1131, the law is thus stated: 
^ If deeds are delivered to enable a legal mortgage for se- 
curing an\:isting debt to be prepared, then an equitable 
mortgage is completed ; seem if to secure a fresh loan yet 
to be made. For this proposition, see Hackly v. Bantock 
I. Russ., 141 ; Reys v. William, III Y. and C., 55 ; and 
Ex-parte Bruce, I Russ, 374, are cited. The seem is borne 
out by the following passage from the judgment in Keys v. 
William, III Y, and 0., p. Oi. 'Certainly, if, before the 
money was advanced, the deeds had been depovsited with a 
view to prepare a future mortgage, such a transaction could 
not be considered as an equitable mortgage by deposit ; but 
it is otherwise where faere is a present advance, and the 
deeds are deposited under a promise to forbear suing. 
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Lecture altliough they may be deposited only for the purpose of pre- 
a future mortgage. In such case^ the deeds are 
given in as part of the security, and become pledged from 
the veiy nature of the transaction, 
di^im’y^of prCvSent case, when the deeds were deposited with 

deeds. the plaintiff, there w^’as no antecedent or exivSting debt, nor 
was any oral agreement made that the title-deeds sliould 
stand as a security for future advances, nor was any ad- 
vance, in fact, made until the mortgage-deed was about to 
be executed ; and there is no doubt that, had the insolvent 
not been ready to execute tlie deed, no advance would 
have been made. The money was really advanced on the 
security of the mortgage- deed, though, at tlie time the 
money Avas advanced, the plaintiffs had the title-deeds in 
their possession. That is so, however, in the case of almost 
every legal mortgage. The question resolves itself into 
this. Does a mortgagee in possession, (as he usually is) of 
the title-deeds of his mortgagor, obtain an equitable mort- 
gage when he actually advances money upon the security 
of a legal mortgage about to be executed, and when such 
legal mortgage, by reasoix of not being registered, never 
operates as a mortgage ? To bold that he does, would, to a 
considerable extent, defeat the policy of the registration 
law. It would be also implying an agreement which is 
really contrary to fact, but yet is an agTeemeiit which 
parties -would probably enter into on all occasions, were the. 
desirability of it to occur to tliem. If, however, they ex- 
pressed it in words, the provisions of section 92 of the 
• Evidence Act (I of 1872) would exclude it from the consider- 
tion of the court. The application of the maxim, ‘expres- 
slo fewit eessetQ^e tmUiim, ' would, as upon similar principles, 
I think, exclude the implied agreement. (See per Lord 
Cairns in 8hcm YxFoster, at page 340, of the L. R , Y Eng* 
and Ir. App., p. 321.) The plaintiffs' possession of tlio 
title-deeds is properly referable to the fact of the preniivses 
having been convej^ecl to them, and to therefore, 

being entitled to the deeds; but they have not taken tlio 
proper steps to make that conveyance to them effectual 


in law. 


The case for the plaintiffs is pub thus : If tlie money 
had been advanced, and the legal mortgage had not been 
executed, there would have been a good equitable diargc 
upon' the premises. Is not the resul|^- the .same when the 
parties do not choose .to complete the, mortgage' they Jury c 
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executed by registration? Assuming, for tliesake of argu- 
ment, that tlie proposition enunciated is, in the absence of 
an agreemeiit to that effect, sustainable, the answer is, 
that the Evidence Act, section 92, and the maxims I have 
referred to in the former case, have no application, while 
in the latter they apply. It is said the parties have, in fact, 
waived the completion of the legal mortgage, but I think 
this is not the correct view. There is no direct evidence 
to that effect ; and, in fact, they have not waived it. The 
intere.3t was paid in respect of the mortgage; and its receipt 
was endorsed upon the mortgage-deed. They have only 
omitted to take the steps requisite to enable a court to give 
effect to its terms. 

''Sumpter v. Cooper (II B. and Ad., 223), is relied upon 
as an authority in favour of the plaintiffs view. In that 
case, however, the deeds were deposited, in 18*27, to secure 
a present advance of £500, and a good equitable mortgage 
was then created by deposit of title-deeds. It was held 
that a subsequent invalid assignment, in March 1828, of 
the premises to the equitable mortgage, did not affect his 
prior valid equitable mortgage. Eiern v. Mill, (XJII Ves., 
114) has also been refeiTed to. In that case, also, the deeds 
were deposited to secure a present advance, and were to be 
retained as security for such advance, till a legal mortgage 
should be prepared and subsequent advances were also ex- 
nressly made upon the same security. The legal mortgage 
vas not executed, ^ nd the equitable mortgage was held to 
e valid. 

fin James Y, Rice (V DeG. M. and G., 461), the deeds 
^,vere in the hands of the plaintiff) and there was a parol 
agreement to give him a legal mortgage to secure an existing 
debt. This was held to create a valid equitable mortgage. 

"I have not been able to find any English case on all fours 
with the present. 

"In the case of Divarka Nath Mitter v. Sarat Coomcm 
Dmsi (YU Ben. L. Rep., 55), the title-deeds were sent with 
a letter stating that they were to be held as security for 
an antecedent debt. The letter was not registered, though 
it needed registration, and, therefore, could not be given in 
evidence. The holder of the title-deeds sued, in effect, to 
establish an equitable mortgage ; but though he had the 
title-deeds in his\ '’session, as he had no proof of the 
equitable mortga^i>'''dtlmr than the possession of the deeds' 
his suit was dismissed. * 
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recognised and distinguished in Kedar 
NathButt V Sham Lai Khettry (VIIBen.L.Eep., 55). In the 
a tei case, the equitable moidgage was uplield, as the un- 
legistei-ed letter was but a record of the deposit of the title- 
deeds and of the purpose of such deposit, and, therefore, was 
admissible m evidence. The reasoning Jf the court seemrto 
assume that, had it contained the terms of the contract 

UriTlf A purposed to create a charge upon the 

laud the decision would have been against the plaintiff” 

of l-liA therefore, show that where the conduct 

of the paities IS such as to raise the inference of a mort- 
bp°o’ conduct may be relied upon, although there may 
be a statement of fact m writing from which the same 
inference may he drawn. If, for instance, I borrow money 

w rr I may state the fact of deposit 

nf writing will not be the only evidence 

ot such deposit, which may be proved by other means. 

u executed, I apprehend, 
such document must be taken to be the only evidence of 

^ji'i^cugh there are certain expressions in 
the judgments of the Bombay Court which may lead to the 
inference, that even m such cases the parties may, so to 
speak, go behind the writing, and rely upon the deposit 
coupled with the advance. ^ 

When title-deeds are deposited with the express inten- 
tion to secure an antecedent debt or a present advance, 
or under circumstances from which it may be inferred that 
they are deposited with such intention, and, subsequently 
^ formal mortgage which for want 
some other reason, cannot he given 
rln/. ^uce, it has been said that the formal mortgage or 
document does not destroy or impair the prior valid equit- 
able ^arge. (^eebon JDass v. Bramjee, VII Bom. BL C. 

' Y p’rrn' V. Ilajl Abdool, 1. L. R., 

appears to me, however, that if an 
equitable mortgage is to be regarded as founded on the 

obli™HA^' “]P^‘®^yaa®ent of the parties, and not upon an 

tjaiion attached by the law itself, quite apart from any 
quesfaon as to the intention of the parties themselves, in 
words, if it is founded upon an implied, and not 
the proportion is open to consi- 
deiahle doubt. (See the obsei'vatilns of Maepberson J. in 
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Rahumutoolali v. Shuriatoolah, X Suth. W. R., F. B., CO.) Lectuke 
It seems to me, with very great deference, that the fallacy ^ 
which underlies the proposition, like others which cluster 
round an ambiguous term, is veiled by the obscurity of the 
expression ' implied contract ' in the English law. 

From what I have already said, it is clear that a mere Eegistra- 
memorandum, accompanyiiig a deposit, is not a document ^emoran- 
the registration of which is compulsory. I have gone at dum not 
some length into the matter, because I think the nature of 
what is called an equitable mortgage, cannot be properly 
understood without a careful study of the distinction be- 
tween mortgages of this class, and those I have called ex- 
press conventional mortgages ; and this distinction is very 
clearly brought out in the cases in which questions of the 
admissibility of the memorandum, which sometimes ac- 
companies the deposit, have been raised. 

It would seem that an equitable mortgage, although it Equitable 
may be accompanied by a writing, is still only a parol 
mortgage, and, therefore, liable, generally speaking, to all agreement, 
the disadvantages imposed by the law on parol transactions. 

But it has been recently held, that it is not an oral agree- 
ment within the meaning of the Kegistration Act (Gog- 
gan v. Pogose I. L. E., XI Calc., 158). In giving the 
judgment of the Court, Pigot, J., observed : An oral agree- Cogmi v. 
ment under this section must be understood to mean, 
so far as the present question is concerned, an agreement 
merely oral. Now, a mortgage by deposit of title-deeds 
may well be created without any expression of agree- 
ment in words at all ; the essence of the transaction is the 
deposit of the deeds, on which the mortgage becomes com- 
plete. No doubt, as one consequence of it, the mortgagee 
may be entitled to a registered conveyance, but that right is 
an incident of the transaction, and is not of the essence of 
it; and, hence, I do not think counsers argument can govern 
the decision of this question, — that argument in which 
he contended that an equitable mortgage was an agree- 
ment to execute a conveyance. It is, in itself, a mortgage, 
and carries with it a right to a conveyance ; but, this is not 
the essential character of tlie transaction. It is a com- 
plete act- and not an executory agreement. For these rea- 
sons I do not think the case comes under section 48. ” The 
learned Judge added : The matter is of less importance, 
having regard to the pimdsions of sections 58 and 59, Trans- 
fer of Property Act, From the last paragraph of the latter 
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sectioiE it would appear that, where the Act is applicable, 
equitable mortgages outside the towns of Calcutta, Bom- 
bay, Madras, Karachi, and Eangoon, are no longer valid/' 
It cannot, however, be denied that an equitable mortgage 
is as much within the mischief of the Act as an ordinary 
verbal agreement, and it may well be doubted, whether the 
judgment sufficiently distinguishes qieaai-contracts from 
implied agreements properly so called. 

In England, where tliere is no writing — bub the equitable 
mortgage is created merely by the deposit of title-deeds — the 
necessity for registration does not arise. There is, in fact, 
no instrument which can be registered under the Act 
(Sihmpte?^ V. Ooopev, IIB andAd.,22S);and a creditor, having 
a lien which may be created without any writing, is nob 
bound to obtain written evidence in order to protect him- 
self by registration. {KettUwell v. Watson, XXI Ch. D., 
685.) If the equitable mortgage, liowever, is accompanied 
by a writing, it will not be available against a subse- 
quent mortgagee, whose mortgage has been duly registered 
without notice of the deposit of the title-deeds. {Hewitt v. 
Looseviore, IX Hare, 449 ; Allen v. Knight, V Hare, 272 ; 
Farron v. Rees, IV Beav., 18 ; Worthington v. Morgan, 
XVI Sim., 647.) 

To go back : Every species of proport}^, whether move- 
able or immoveable, which can be alienated, may be also 
the subject of mortgage ; but it seems that a general hy- 
pothecation will not be recognised as valid by our Courts. 
{Munich Bashoo v. Qoor Bukoh Oir, N.-W. P., Vol. VII, 
p. 265; Ghunder Kishore Y, Oooroo Churn, S. D. A., 1855, 
p, 358. Gf. Manick Chand v. Beharee Ball, II AIL H. C. 
Rep., 263.) A covenant to convey and settle lands will not 
confer a specific lien on the lands of the covenantee, but 
tlie covenantee will be a creditor b}^ specialty (Siigden’s 
Vendors and Purchasers, p, 711); and tliis rule has been 
adopted by our Court-s. (Hit/jibiilla Mulla v, Kasir Mistri, 
I. L. R., Vn Calc., 19G; Gunoo Skufh v. Latafid Ilossarn, 
I L. E., III. Calc., 336; Deqjit v. PUamber, I L. R, I All., 
275 ; Bhaptd v. Jagram, I, L. R., II All., 449 ; limn Buksh 
V. Sookh Deo, I AIL, H. C. Rep., 159; IJhomiee Lall v. 
PlilmliDan Singh, H. C. R., N.-W. P. T8C8, jx 270; 
Bhevi DomyyaY, Maddiputu Ecmiayya, 1. L. R., Ill Mad, 
35.) But it is not essential that the property should^ 
be described by ' name ; and in this, as in other cases,: 
oral evidence is admissible to prove, identity. (For aa^ 
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iiisfcaiicej see KanhiaLcdlY Mithamacl Hossain Khan, I. L. Llctuuk 
E.j V Allj 11.) The question, however, appropriately be- 
longs to the law of evidence, and can scarcely be said to fall 
within the province of this lecture. I may mention that the 
question of the validity of general mortgages, is not now of 
much practical importance, as no document which does not 
sufficiently specify the property comprised in it, can be 
registered, and a general hypothecation, therefore, cannot 
under the law be created by a registered instrument. (As 
to the English law on the subject, see Eisher on Mortgage, 
pp. 18 — 19. See also In re Clarke, S5, G. L. D., 109. Com- 
pare Eamsidh Pande v. Balgohmd, 1. L, R., IX All, 158.) 

As regards the power to mortgage, it may be said that, CapacUy 
generally speaking, a mortgage being a qualified alienation^ 
the same rules which regulate the power to sell, also re- 
gulate the capacity to mortgage. A detailed examination 
of these rules — which you will find in Mr. Justice Macpher- 
son’s treatise on Mortgages — would be be 3 ^ond tlie scope 
of the present lectures. A doubt may^ however, some- Rigiits of a 
times arise when trustees are empowered to sell, and no 
express power to mortgage is given. The law on the sub- ed powers, 
ject in England is, that a trustee empowered to sell is not, 
in the absence of any indication to the contrary in the 
language of tlie instrument, competent to create a mortgage; 
but the rule is obscured by a cloud of verbal distinctions 
and can be disentangled only by a careful study of the 
authorities oil the subject. (See the cases collected in 
Lewin on Trusts, p. 425.) 

The question, whether a direction to sell would authorize Dinomoye 
a mortgage was discussed in the case of Sreemiitty Pino Taralinmci 
Moye Dome v, Tara Ghand Kundoo, (Bourke's Reps., 

A. O. 0., 48 ; III Suth. W, R., Mis App., 7, note.) The 
will in that case contained a direction by tbe testator that 
the executor should sell his property at a reasonable price 
ami liquidate Ms debts. In giving judgment Sir Barnes 
Peacock said '' A direction to sell a house does not neces- 
sarily include a power to mortgage the same. A direction 
to sell a house, and to invest the surplus in Government 
securities, is a very different thing from a direction to 
borrow a large sum of money at 15 per cent, or some other 
higher rate of interest. The case of MoMenby y. SpoffoHh 
(I Beavan, 390) shows that a trust * to make sale or dispose 
of ' the testator's real 6st|tes, does not authorise a mortgage, 
there appearing an intention on the part of the testator that 



92 


LAW’ OF MORTGAGE, 


Lbctueb 

IIL 


Power how 
construed. 


of 

executor. 


tlie -wliolo estate slioulcl be converted. And, in the present 
casC;, we think that the clear intention of the testator was 
that, if it should become necessary to raise money for the pur- 
poses of his estate^ the house in Calcutta should be sold; 
and the surplus proceeds, if any, invested in Government 
securities. AVheii a testator says that tlie proceeds of a 
sale are to be applied in a p/articular manner, he practically 
points out very distinctl}^ that the house is not to be 
mortgaged, more especially, that it is not to be mortgaged 
at a high interest, which must, almost necessarily, be in- 
jurious to the estate.’"’ 

I may mention that powers are generally construed 
with some degree of strictness. A power of attorney, 
for instance, containing a clause empowering a person to 
sell or mortgage the donor’s property for the payment of 
his debts, would not authorise the execution of a simple 
mone^^-bond to one of the donor s creditors for payment 
of the money due to him; a simple nioney-bo!id being an 
instrument of a different nature from a mortgage-bond. 
(Poorna Chunder Sen v, Prosunna Comnar Pas, I. L. R.,, 
VII Calc., 258.) 

I must tell you that, under the English law, an executor 
or administrator has full power to dispose of the assets 
in his liands, and, incase of an alienation, the assets cannot 
be followed by the creditors of the deceased. Similar 
powers may be exercised by an executor or administrator 
under the Indian Succession Act, section 269; and the 
transferee is not bound to see to the application of the 
purchase-money. His title is complete by sale and de- 
livery: what becomes of the price is no concern i 
his. ” (Per Lord Thurlow, in Scott v. Tyler, II Dick, 725. 
The same observation applies to mortgages ; and a mere 
direction for the payment of his debts by the testator, 
makes no difference in the right of tlie executor to deal 
with the assets in any manner that he thinks fit. If, there- 
fore, an executor pledges a portion of the assets, a creditor 
who should purchase under an execution against the 
general assets, either real or personal, would take only 
subject to the chai’ge created by the executor. {Nilcanta 
Chatierjee v. Peary Mohan Pass, III Ben. L. Rep., 0. 0., 13.) 
But if the mortgagee knows that there are unsatisfied 
debts of the testator, and that the executor intends to 
apply the money otherwise than in the payment of such 
debts, lie will not acquire a good mtle. 
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The executor of a Hindu Avill has, under the Hindu Lecture 
Law, only a limited power of dealing with the propertj;^ 
of the testator; and his authority, in the absence of RRJ E^^ecutor 
directions contained in tlie will, is subject to the same under rihi- 
restrictions as that of the manager of an infant under tlie 
Hindu Law as explained in the well-known case of Ilanu- 
man Prasad Pamley (VI Moore Ind. App., 298). A mort- 
gage by an executor under a Hindu will can, therefore, be 
only justified, either by the directions given by the testa- 
tor in his will, or by the exigencies of the estate. {Joy- 
halee Dabee v. Shib Nath Chattevjee, III Ben. L. Hep., 

0, a, 4 ; I Suth. W. R., 33. Cf. XIV Ben. L. Eep., 49 ; 
Laganada v. Ramovame, I Mad. H, C. Rep., 384; Rooplal 
Khettry v. Mohima GImnder Roy, X Ben. L. Rep., 274 
note. But see AsJmtosh Day v. Mohesli Chur dev Didt, 

Fulton’s Rep., 380. Cf. Sreematty Dassi v. Tarachand 
Kundoo, Boiirke’s Rep., A, 0. C., 48 ; Rooplall Khettry 
V. Mohima Churn Roy, X Ben. L.Rep., 271 — 274 note.) 

The Hindu executor takes no estate — to use the phraseo- Hindu ex- 
logy of the English law — but only possesses a power of 
management. If, therefore, the will gives him a power to estate, 
make a mortgage for a specific purpose, it is the duty of 
the mortgagee to see that the power is strictly followed. 

If the will, however, gives the executor generally an 
authority to pay the testator’s debts out of the estate, the 
transferee need not look further than the will itself. 

The Hindu Wills Act gave the executor the same powers Uindu 
as those conferred by the Indian Succession Act, but they Wilis Act, 
have since been modified by the Probate aiid Administra- 
tion Act (V of 1881), which now regulates the powers of 
executors as well as administrators in cases not falling 
within the pi'ovisions of the Indian Succession Act. It is 
true, that an executor or administrator may still, in the 
exercise of his discretion, dispose of the property of the 
deceased, either wholly or in part, in such manner as ho 
thinks fit, but such power cannot be exercised except with 
the sanction of the Court (see Chapter VI of the Probate 
and Administration Act). 

Persons under disability, such as minors and lunatics, are Persons^ 
also incapable of creating a valid mortgage. The rights 
of persons appointed to take charge of their estates, are capable of 
now regulated by Statute in most parts of the country, 
and it seems that acts, not done in strict conformity with * 

the directions of the Statute, will be absolutely void. 
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^ J/auji Earn v. Sing, L L. R., Ill AIL, 852.) 

C'lseoi a Bengal, that a guardian of a minor, 

miiior. ' Lot appointed b}^ the Court, is not fettered by the restric- 
tions imposed by the Minors’ Act, but may rely upon 
what is called the common law which gives him authority 
to mortgage his ward’s estate under certain conditions. 
I will conclude by observing that the question as t© Iioav far 
a minor may ratify a mortgage made bj?’ him during his 
minority, and as to -whether such a ratification can take 
effect to the prejudice of an intermediate incumbrancer 
ill cases unaffected by statute law, is by no means clearly 
settled, and the writings of civilian as well as English 
lawyers, show, that the question is beset with consider- 
able difficulty. (Burge’s Foreign and Colonial Law, Vol. 
Ill, pp. 166 — 170 ; Pollock’s Contract, pp. 52 — 63.) 
Accessions I shall now proceed to discuss the rights of the mort- 
to pledge, gagee, when the property pledged to him has received any 
accession, or undergone any alteration. The general law 
on the subject is that the creditor has nob only a right 
against the property mortgaged to him, but also to any 
augmentation or increase. (Story on Bailment, § 292.) 
Thus, to take a familiar illustration, if a flock of sheep 
is mortgaged, the creditor acquires the same rights to 
any natural increase, as he has against the animals which 
composed the flock at the time of the mortgage. On the 
same principle, accessions to the mortgaged property 
by alluAuon, become subject to the mortgage. Similarljq 
the goodwill of a business carried on upon the mort- 
gaged premises; and, therefore, any compensation Avhich may 
be paid for it under the Lands’ Clauses Act will follow the 
security. (Pile v. Pile, III Ch. D., 36.) I may add that in 
some systems of law, the right of the mortgagee to whom 
land has been pledged, extends to any buildings Avbich 
may be subsequently erected by the debtor on the land. 
Morfcga- But the mortgagee has only a qualified right in the acces- 
fo sion and is liable to be redeemed by the mortgagor. Thus, 
accessions, foT example, in Bakshiram Gangamm v. JDaoim TiiJcamm 
Bom. H. 0. Rep., 369), where the mortgagee, by virtue 
possession as mortgagee, purchased certain 'trees 
from the Cxown on favourable terms, it wm held that 
the trees became, by the sale, an increment to the mort- 
gaged estate, and that* the mortgage was liable to be re-^ 
deemed on payment of the mortage-money with interest, 
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togetlier witli tlie money' laid out in purchasing the trees 
and other reasonable expenses. The mortgagee could 
not equitably claim more than the benefit, as a seciiritj^, 
of the addition to the property. So, also, if a village 
'witliout specified bouiidaries is mortgaged, tlie mortgagee 
is, on the one hand, entitled to it as a security with any 
casual increase which may occur to it, and is, on the other 
hand, subject to redemi)tion by the mortgagor to the same 
extent. (Sadashiv Anant v. Vithal Anant.XI Bom. H. Ch 
Kep., 32.) In the last case, the Court expressed an oj)iniou 
that if the boundaries had been pecisel}^ laid down 
topographical references, the case might have been difierent. 
But I think that in a case of alluvion in this country, 
the mortgagee would, in the absence of any express con- 
tract to the contrary, be entitled to treat it as an accession 
to his security. 

But the leading case on the point is Kishendatt Ram v. 
Mumtaz Ali (I. L. R., V Calc., 198), in which it was laid 
down by the Privy Council that the English law which treats 
most acquisitions by a mortgagor as enuring for the benefit 
of the mortgagee, and, conversely, most acquisitions by the 
mortgagee, as accretions to the mortgaged property or sub- 
stitutions for ifc, is founded on equity and good conscience, 
and may be applied in the case of Indian mortgages. 
In that case the Privy Council allowed the mortgagor to 
redeem certain Birt tenures, originally carved out of the 
mortgagor's estate, and afterwards bought in by the mort- 
gagee and treated by him as merged in the superior taluk- 
dary title. It also appeared in evidence that the mort- 
gagee had taken advantage of his position of talukdar de 
facto in acquiring the Birts. Their Lordships say in the 
course of theix' judgment : There was some discussion at 
dhe bar on the English decisions, upon similar questions 
between mortgagor and mortgagee. If the piinciple invoked 
depended upon any technical rule of English law, it would, 
of course be inapplicable to a case determinable, like this, on 
the broad principles of equity and good conscience. It is 
.only applicable, because it is agreeable to general equity 
and good conscience. And, again, if it possesses that 
character, the limits of its applicability are not to be, 
taken as rigidly defined by the course of English decisions, 
'although those ' decisions' are u|^doubtedly valuable, in 
so far as they recognise |he general equity of the principle, 
and show how it has bell applied by the Courts Qf/this 
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Lecture coiinhy. Ifc is, ilierefore, desirable sborilj to notice the 
arguments on this point. It seems to their Lordships 
that, although some of the earlier cases may have been 
qualified by more recent decisions, the general principle 
is still recognized by English law to the extent, 
that most acquisitions a mortgagor enure for the 
benefit of the mortgagee, increasing thereby the value of 
his security ; and that, on the other hand, many acquisi- 
tions by the mortgagee are, in like manner, treated as 
accretions to the mortgaged property or substitutions for 
it, and, then, subject to redemption. The law laid down 
in llakestraw v. B reiver (II P. W., 511 ) as to the renewal of 
a term obtained by the mortgagee of the expired term, being 
"as coming from the same root, ^ subject to the same 
equit)^, has never been impeached. The English case, which 
ill its circumstances comes nearest to the present, is that of 
Doe V. Patt (II Doug., 710), in which the principle was 
enforced against a mortgagor. It was there held, that if the 
lord of a manor mortgage it in fee, and afterwards, pending 
the security, purchase and take surrenders to himself 
in fee of copyholds held of the manor, they shall enure 
for the mortgagee's benefit, and the lord cannot lessen 
the security by alienating them. It is difficult to see 
why, as in the case of a renewable lease, the same equity 
should not attach to the mortgagee, particularly if, by 
reason of his position as mortgagee in possession, he had 
had peculiar facilities for obtaining the surrenders." 

To borrow the words of Lord Chancellor Nottingliam : 
""The inoi’tgagee here doth but graft upon his stock, and it 
shall be for the mortgagoi*'s benefit." But the mortgagee 
is not under an absolute disability, and a lease bo-Jid 
renewed after notice to all persons interested, has been 
held to be not in trust for the mortgagor. (Nesbitt t. 
TTeflinnicJc, I Ba. and Be., 29.) 

Zeiffh T. The principle of treating any acquisitions, which may be 

£uriieit. mortgagor in respect of the property mortgaged 

by him as part of the security, was caiTied to a very great 
extent in a recent English case (Leigh v. Bimiett, XIX Ch. D., 
231). It appears that an ecclesiastical lease of a house for a 
term of years, which was renewable by custom, though it 
contained no covenant by the lessors for renewal, was mort- 
gaged to the defendantiand the equity of redemption in 
the leasehold estate was afterws^’ds assigned to a third 
party for value. The Ecclesiastical Commissioners, in whom 
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the reversion had become vested j refused to renew the lease; 
but, before the lease expired, they agreed to sell the rever- 
sion to the assignee, but the conveyance was not executed 
till after the expiration of the lease. While the negotia- 
tion for the purchase of the reversion was in progress^ the 
assignee borrowed from the plaintiff a certain sum of 
money ; the memorandum given to the plaintiff at the time 
of the loan, stated that the money was to be secured by a 
mortgage of the house “as soon as he had completed the 
enfranchisement of the property from the Commissioners.^^ 
It was contended on behalf of the plaintiff, who had no 
notice of tlie previous mortgage, that the assignee of the 
equity of redemption was not under an obligation to pur- 
chase the reversion, and that it could not be supposed that he 
intended to make a present of it to the mortgagee of the 
lease. It was clear that his security would have been of 
no value if the lease had simply expired ; why then, it was 
asked, should be obtain the benefit of the purchase of the 
reversion without paying the purchase-money? But the 
Court held that the plaintiff was not entitled to priority 
over the mortgagee of the lease. In giving judgment, Mr. 
Justice Pearson said, “ To my mind there is a grievous fal- 
lacy in this argument. I can only treat Newman as the 
mortgagor of the lease ; and, in that character, he could hold 
the reversion only on the same terms as he would have held 
a renewed lease of the property. The doctrine of this court 
has always been, that the mortgagor of a renewable lease can 
hold a renewed lease only subject to the mortgage. The case 
of Ralmtmw v. Brewer (2 P. W., 511) is an illustration of 
this doctrine. There, the mortgagee of a renewable term 
procured from the original landlord a new term to com- 
mence from the expiration of the old one, and it was held 
that the new term was subject to the old equity of redemp- 
tion. If Newman him^se^f were here, he would be entitled to 
redeem the reversion on paying off the mortgage, but he 
would not be entitled to say to the mortgagee of the lease. 

' I bought the property for your benefit, and you can only 
have it on paying me the purchase-money which I gave 
for it/ I cannot understand how any one who claims 
through Newman can be in any better position than he 
would have been. It is impossible for the plaintiff to say 
that, in respect of the purchase-money paid by Newman, 
she is entitled to priority over th^ mortgagees of the lease. 

I can conceive that she| might be able to establish such a 

, E. B. 'G.. M. ^ ^ . 
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Lecture claim if she had advanced the money to buy the reversion; 
biifc, that would be because she had no interest in the pro- 
perty through Newman, but was giving up a purchase on 
the terms of being repaid what she had given for it. As 
it is, she has only a derivative title through Newman, and 
he could not have maintained such a claim against the 
mortgagees of the lease.” (29, Cli. D., pp. 234 — 235.) 

It is, however, extremely doubtful whether our Courts 
will be inclined to carry the doctrine to such an extent. We 
must remember that their Lordships of the Privy Council in 
the case of Raja Krishna Butt Ram v. Raja Momtaz A ll, 
(1. L. R., V Calc., 198), express themselves very cautiously, 
and, while acknowledging that the principle is, generally 
speaking, agreeable to general equity and good conscience, 
deny that the limits of its applicability are to bo taken as 
rigidly defined by the course of English decisions. Those 
decisions are undoubtedly of great value in so far as they 
recognise the general equity of the principle and show the 
maimer in which it has been applied by the English Court 
of Chancery, but they do not possess any inherent binding 
authority. To enforce the principle, however, against a 
purchaser from the mortgagor, and that, under the circums- 
tances disclosed in the case of Leigh v. Barnett (19 Ch. D., 
231), to which I have just referred, can scarcely be regarded 
as agreeable to general equity and good conscience. 

There is a very great difference between the position 
of a purchaser of the mortgaged property and that of the 
mortgagor himself which should not be overlooked. Where 
a mortgagor makes an acquisition by })urchase, it is no very 
great hardship to him to hold that it should enure for the 
benefit of the mortgagee; the mortgage being only a 
security for the debt due by the mortgagor. The question, 
however, generally arises in cases in which a third person 
has acquired an interest in the property under mortgage, 
and, if he happens to be a purchaser for value without notice, 
there would seem to be an equity in his favour, at least as 
strong as that in favour of the mortgagee. The mortgagee 
is preferred, and very properly, in respect of the property 
actually pledged to him, because his title is prior in point 
of time. This is an intelligible principle, but the same thing 
cannot be said of a doctrine which would force a purchaser' 
of the equity of redemption to make a present to the mort- 
gagee of any acquisition subsequently made by Mm with 
his own money. 


Difference 
between 
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There is, again, some difference between an acquisition made LECTtiEi 
hj the mortgagee and one made by the mortgagor — the posi- 
tion of the former being much stronger than that of the ^ 

latter. If the mortgagee makes an acquisition by reason a mortga- 
of an}^ advantages possessed by him which would not be 
possessed by a stranger, or, if there are circumstances to 
show that the powers of the mortgagee were exerted to 
effect the purchase on favourable terms, the mortgagor will, 
no doubt, be entitled to treat such acquisitions as accretions 
to the mortgaged property, and, therefoi*e, subject to redemp- 
tion. But every purchase by a mortgagee cannot be taken 
to have been made for the benefit of the mortgagor. In 
the case of Raja Krishen Diitt Ram v. Raja Mumtaz Ali 
the judgment of the Judicial Committee was based on the 
peculiar circumstances of the case, and cannot, therefore, be 
accepted as laying down a rigid and inflexible rule. In- 
deed, their Lordships themselves say, in their judgment, 
that they are not prepared to affirm the broad proposition 
that every purchase by a mortgagee of a sub-tenure existing 
at the date of the mortgage, must be taken to have been 
made for the benefit of the mortgagor, so as to enhance the 
value of the mortgaged property, and make the whole, in- 
cluding the siih-tenure, subject to the right of redemption 
upon equitable terms. It may well be,’’ their Lordships 
add, that when fhe estate mortgaged is a zemindari in 
Lower Bengal, out of which apatni tenure has been granted, 
or one within the ambit of which there is an ancient 
niokurari istinirari tenure, a mortgagee of the zemindari, 
though in possession, might purchase with his own funds, 
and keep alive, for his owm benefit, that patni or mokurari, 

III such cases, the mortgagee can hardly be said to have 
derived from his mortgagor any peculiar means or facilities 
for making the purchase, which would not be possessed by 
a stranger, and may, therefore, be held entitled, equally 
with a stranger, to make it for liis own benefit. In such 
cases, also, the patni, if the patnidar failed to fulfill his 
obligations, would not be resumable by the zemindar, and 
the zemindari would always have been held subject to the 
mokurari.’’ {Raja Kislten DuU Ram v. Raja Mumtaz AU 
Jfto, I L.E.,V Calc., 204-205.) ^ ■ 

It may perhaps occur to some of you that, the absence 
of a well-defined rule is likely to give rise to much 
unnecessary litigation, but it is not always easy, if indeed 
it is possible, to draw ft sharp line of distinction. At all 
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events it must be done, if it is to be done at all, by the 
Legislature, and cannot be effected by judges, who from 
the very nature of things are obliged to deal with isolated 
groups of facts. 

I may here mention that a mortgagor having a defective 
title, is bound to make good his mortgage out of property 
subsequent!}^ acquired by him, and this upon a well-known 
principle applicable to mortgages as well as to other 
transactions ; thus, for instance, if a mortgagor having only a 
half-share in a certain property pretend to mortgage 
the whole of it, the mortgagee will have a right to 
insist upon a charge on the whole property, supposing the 
mortgagor afterwards by purchase or otherwise becomes 
the owner of the other half. The equity upon which 
the mortgagee relies, is that, whenever a mortgagor gets 
into his possession pi'operby which he has mortgaged to 
a third person, he is bound to hold that property subject 
to the mortgage originally created by him. In the language 
of the English law, the subsequently-acquired estate feeds 
the estoppel. Thus, in Lootnarain Singh v. Showkhee Lall 
(II Cal L. Rep., 382.) A, holding a certain mehal as ghatwal, 
mortgaged it to B by way of a zar})eshgi lease for 21 
years ; shortly after the granting of the lease, the zemindar 
got a decree against A, by which A’s gbatwali right was 
extinguished. In execution of this decree the zemindar 
ousted and took khas possession of the mehal. Some years 
afterwards, the zemindar granted to A a perpetual mokurari 
lease of the same mehal : it was held in a suit against 
A, instituted by the assignee ofB’s rights in the zarpeshgi, 
that under sec. 18, Act I of 1877, A must, out of his 
present estate in the mehal, make good the zarpeshgi. 
(Pranjivan Govardhan Das v. BajUj I. L. R., IV Bom., 
34 ; Deolie Chand v. Nirhan Singh, I. L. R., V Calc., 
258 ; S. C., IV Calc., L. Rep., 150 ; Lootnarain Singh v, 
Showkee Lall, II Calc., L. Rep., 382 ; Vishnu Trimbak 
V. Tatia,^ I Bom. H. C. Rep., A. C. J., 22.) 

This right, however, may be waived by the mortgagee, 
and ctmnot, it would seem, be enforced against a bond-- 
fide purchaser for value, and without notice of the previous 
mortgage. For, strictly speaking, the right, of the mortga- 
gee is in the nature of a right to claim specific performance ; 
and to such a claim a plea of a purchase for value without 
notice would be a good defence. In Ram Awtar Sing 
V. Tulsi Ram (V Calc. L. Rep., 217), Government having, 
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under fclie Land Acquisition Acfc, taken possession of a portion Lecture 
of certain land which had been mortgaged by the owner, 
afterwards, while the mortgage was still in force, re-sold the 
portion taken to the mortgagor, who sold it to a third person 
bond fide for value. It was held, tlmt the mortgage-claim 
could not be enforced against the purchaser, because he was 
a purchaser for value, witliout notice of the previous mort- 
gage. (Gf. Seva Ram v. Ali Bakhsh, I. L. R., Ill All., 805, 
where the purchaser bought with notice.) I may mention 
in passing, that the Court expressed a doubt In the above 
case whether the lien would have attached, even if the pro- 
perty continued in tlie hands of the mortgagor, as the land 
was taken by Government free from the claim of the mort- 
gagee, who could only claim a lien on the purchase-money. 

A purchaser for value is always regarded with peculiar Doctrine of 
favour by tine law. The recent judgment of the Master of the 
Rolls in General Finance Mortgage and Discount Company purchase 
V. Liberator Permanent Benefit Building Society (10 Ch. D, 

15) shows that the Court is alwaj^s most reluctant to extend 
the doctrine of estoppel against a purchaser for value. It 
appears from the report that the mortgagor purported to 
grant a freehold estate to the plaintiffs in that case, by way 
of mortgage. The deed contained no recitals, but there 
were the usual mortgagor’s covenants for title, including 
a covenant that the mortgagor had power to grant the 
premises in manner aforesaid.” The mortgage was accepted 
by the plaintiffs on the faith of certain forged title-deeds, 
which were produced and handed to him by the mortgagor. 

At the date of the mortgage, tlie mortgagor had not the legal 
estate nor indeed any interest whatever in the property 
which he purported to mortgage. Subsequently, however, 
the mortgagor acquired the legal estate and mortgaged it to 
the defendant. In an action brought by tbe plaintiffs to 
recover possession of the mortgaged property and also of 
the title-deeds, it was contended that the plaintiffs, by 
virtue of their mortgage and the subsequent acquisition of 
the legal estate by the mortgagor, were entitled to priority 
over the defendants, but the contention was overruled on 
the ground that the covenants in the mortgage-deed did 
not amount to a clear and distinct assertion that the grant- 
or had the legal estate to grant. It is true that the case 
vrm decided on a highly technical point relating to the 
doctrine of estoppel, '' an excellent and curious kind of 
learning, ” as' Lord ColeAays/ but I refer to it as 
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strong instance of the reluctance which the Court feels 
in enforcing the principle of estoppel as against a stranger 
who is innocent of fraud. In delivering the judgment 
of the Court, Sir George Jessel — after pointing out that it is 
a very unpleasant thing to have to decide a question with- 
out knowledge of the reasons for some of the distinctions 
established by the earlier authorities— goes on to say: '' I see 
no reason for extending the doctrine. It can have no opera- 
tion except in the case of third parties who are innocent 
of fraud and who have become owners for value, and there 
can be no reason — as I intimated at the beginning of my 
judgment — that I am aware of, for preferring one innocent 
purchaser for value to another. As against the man him- 
self or persons claiming without value, the purchaser or 
the mortgagee can recover without any recourse to estoppel 
at all ; therefore, — considering especially that the jurisdic- 
tion in equity and common law is now vested in every 
court of justice, so that no action for ejectment, or, as it is 
BOW called, an action for the recovery of land, can be 
defeated for want of the legal estate where the plaintiff 
has the title to the possession, — I think I ought not to 
attempt, in any way to extend the ‘doctrine by which false- 
hood is made to have the effect of truth. The doctrine 
appears no longer necessary in law — it appears no longer 
usefiih— and, in my opinion, should not be carried farther 
than a judge is obliged to carry if’ (10 Ch. D., 24-25) (h), 

I need scarcely point out that a mortgagee has a much 
stronger equity in cases of actual fraud by the mortgagor. 
Where, for instance, the assignee of a lease, subject to a mort- 
gage, induced the landlord to take advantage of a forfeiture 
•which the tenant committed expressly with that object, 
and afterwards took a new lease of the same property; 
the Court declared that the new lease was subject to 
the mortgage. {Hughes v. Hoivmxl, XXV Beav., 575.) On 
the other hand, tlie mortgagee will not be permitted to 
take advantage of his own fraud. Thus, for instance, in 

{ 1 ) For a very learned discussion on the point, see Bigfolow on 
Estoppels, pp, S4S— 381. The topic, however, is overlaid in the English 
law with much useless learning, owing to the ‘ high and transcendental 
effect ’ of an estoppel in the oomrnon law, on which a great deal of 
ingenuity seems to have been wasted. The conclusion arrived at by 
the learned author is that the after-acquired estate does not pass as 
against a purchaser without notice. But, the rule is subject to an 
exception in favour of a conveyance by a grantor having seisin (that 
is by disseisin) but no title. The excepition, 'however, is based, not on 
general principles,, but on certain peculiaiities of English oonyeyancing, 



ESTOPPEL. 


103 


this country, although the revenue laws make a clean sweep Lectitee 
of all incumbrances when the property is sold for arrears ^ 
of revenue, a mortgagee in possession who suffers the 
estate to fall into arrears cannot purchase it so as to 
acquire an irredeemable interest; and it will seem that 
the law is the same, whether the estate is allowed to fall 
into arrears properly or improperly. [Ecija Oojooderam 
Khan v. AushooiosJi Dey, Supi'eme Court, July 1852, 
reported in the Englishman, 8th July 1852; Kelsall 
V. Freeman, Englishman, 4th February 1854; Naivab 
Sklhee Kuzar Ally Khan Y. Rajah Oojoodhyaram Khan, 

X Moore Ind. App., 540 ; S. C., V. Suth. W. K, P. C., 

85 ; Jagat Mohini Dassi v. Mussamat Sokeemon&y Dassi, 

XIV Moore Inch App., 286 (Cf. p. 305) ; S. C, X Ben. L. 

Rep., 19 (Cf. p. 33). Cf. Jayanti v. Yernhandi, I. L. R., 

VII Mad., 111.] The same equity may be enforced against 
a third party if the sale is only a fictitious sale for arrears 
of revenue carried out in pursuance of an agreement 
between the mortgagee and such third party. {Sreenath 
Ghosh V. Ihirnath Diiit, XVIII Sutli. W. R, 240 ; Kuzar 
Ally Khan v. Ojoodhyaram Khan, X Moore lud. App., 

540 ; V Suth. W. R, P. C., 83.) If, however, the property 
is sold otherwise than through the default of the mort- 
gagee, the charge will attach to the proceeds. (Heeralall 
Chotudhry v. Janoheenath Mookeijee, XVI Suth. W. R, 222.) 

Upon a principle closely analogous to the doctrine of Doctrine of 
estoppel, it has been held in England that, where, upon a sale estoppel, 
by a first mortgagee, the property is bought in by the mort- 
gagor himself, the mortgagor accjuires the estate subject to 
the second mortgage ; although if the property is bought 
by a third part}^ he will take it free of all incumbrances. 

It is the duty of the mortgagor to pay off the first mort- 
gagee and so discharge the estate for the benefit of the 
second mortgagee, and he cannot get rid of his obligation by 
purchasing from t])e first mortgagee instead of paying 
him off. [otter v. Vaiix, 2 K. and J, 650 ; 6 DeG. M. and G., 

638; Shamachamn Bhattacharjya v. Ammd Glmnder 
Deo, S. A., No. 1613 of 1879, unreported), A somewhat 
difficult question may arise if the mortgagor does not him- 
self buy the property at the sale by the first mortgagee, but 
the property comes to him after passing through six or 
seven clifi’erent hands. The point was mooted in the case 
of Otiei' V. Vaihx, but was not decided by the Master 
of the. Rolls. ^ 'The question was also raised in this country' in 
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227), but was left undetermined by the Court. 

0tie77. The principle of Otter v. Vaiix will not however 

Vaux. apply in all cases. It is true that a subsequent mortgagee 
takes his security with the chance of the prior mortgagee 
being paid off without having recourse to the estate, and if 
therefore, the latter is paid by the mortgagor himself, there 
can be no question but that the puisne mortgagee gets the 
beuefit of the payment and, ordinarily, it makes no differ- 
ence if the pajunent is made by some stranger to the 
estate. But if the person who makes the payment does 
so under compulsion or for the protection of some interest 
of his own, such payment cannot, on principle, enure for the 
benefit of the puisne incumbrancer. A payment by the 
surety, for instance, would not accelerate the rights of a 
puisne mortgagee. The surety, on the discharge of the debt, 
would be entitled to the benefit of the security. Again 
it is sometimes said, that a prior mortgagee must account to 
subsecpient mortgagees for all monies received in respect 
of his mortgage-debt. But the proposition is tine only 
in a qualified sense, a prior mortgagee being bound only to 
account for such sums as are received either from the 
mortgagor or from the mortgaged property, but not for 
moneys received from other sources. {Sawyer v. Goodwin^ 
1 Oh. D., 351, where a dividend had been received out 
of the estate of the solicitor by the first mortgagee on the 
ground of the solicitor having invested the money on an 
improper mortgage-security. ) 

The English Courts have also refused to extend the 
principle of Otter v. Vaux to a case in which the prior 
mortgage was bought by a trustee in bankruptc}^ for the 
benefit of the general creditors of the mortgagor. But 
in such ease the trustee will not be in the same favourable 
position as a stranger buying in the prior security. His 
purchase will not indeed neutralise the first mortgage, but 
lie may not, any more than the mortgagor himself, defeat 
tlie^ rights of a puisne incumbrancer (Bell v. Simderland 
Building Society ^ 24 Oh. D,, 618 ; cf. Oracknall v. Janson^ 

' 6 Ch. D., 735.) 

To return : the right of the mortgagee will, however, 
not extend to what was never pledged to him, although 
it may be substituted in the place of the property origi- 
nally pledged, nrus, to take a familiar instance from 
the Roman law, if a farm togethir with the slaves upon 
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it is pledged, and the slaves die and are replaced by Lecture 
others, the right of the creditor shall not extend to the 
latter, except, as 1 have already said, where they happen 
to be the offspring of the slaves who have died. (Cf. 

Webster v. Poiver, L. R., 2 P. C., 69.) This limitation of 
the right of the creditor, however, must not be confounded 
with eases in wliich the pledge is not actually destroyed, 
but oidy, to use the language of Sir James Col vile, 
assumes a new form.’’ 

A. question of considerable nicety on this point arose Eights of 
in the case of Byjnath Lall v. Ramdin Choivdhry, (XXI 
Suth. W. R, 233) which was heard in the last resort by the gageewhen 
Lords of the Judicial Committee of the Privy Council. In 
the case before the Privy Council, which was heard on an new form, 
appeal from a decree of the Calcutta High Court, the facts 
were somewhat peculiar. It seems that the mortgagor 
Gopalnaraiu Dass was, when he executed the deed of condi- 
tional sale which was the foundation of the plaintiff’s title, 
the undisputed owner of an eight-anna undivided share iti 
an estate consisting of thi’ee asli mouzas called Gunni- 
porebija, Pemburinda and Tajpore Ruttompore, to each Byjnath's 
of wliich certain Dakhila villages were appurtenant. 

There was no partition or division among the shareholders, 
and the interest of the mortgagor, therefore, in the whole 
estate was an undivided moiety. In this state of things, 
Gopalnaraiu executed the mortgage, out of which the 
suit arose, of the whole and entire eight-anna of the whole 
sixteen annas of Mouzas Gunniporebija and Pemburinda, ex- 
pressly excepting from the deed the eight annas of Tajpoi'e 
Ruttumpore. It should seem that, before the execution of 
the mortgage, application had been made by some of the co- 
sharers of the mortgagor for a partition of the estate under 
Regulation XIX of 1814 A partition was made by the Col- 
lector, and the result was that, instead of an undivided moiety 
of the whole estate, the whole of Mouza Pemburinda, the 
whole of Tajpore Ruttompore, and the whole of another 
mouza, a dependency of the third Mouza, Gunniporebija, were 
allotted to Gopalriarain, to be held by him in severalty. 

Shortly after the partition, Gopalnarain’s rights and interests 
in the mouzas, which fell to his share, were sold at execution- 
sales, and purchased by certain persons, who were the subs- 
tantial defendants in the suit, and who resisted the right of 
the mortgagee, to take anything under his mortgage-deed in 
excess of the eiglit-annal share of the mouzas which had 
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been mortgaged to him, the mortgage insisting upon ins 
riffht to the whole sixteen annas ot the mouzas which had 
fillen to the share of the mortgagor m lieu of the undivided 
moiety which was held by the mortgagor at the tune ot 
Ihe execution of the mortgage. The Court of first instance 
cave iudgment in fayour of the plamtift proceeding upon 
the piinciple that the mortgagee was ent.tledto whatever 
was allotted to the mortgagor on the partition m lieu of 
his undivided eight-anna share in the mouzas Guuniporebija 

and Pemburinda, which was the subject of the mortgi^e. 

On appeal, however, to the High Court the light o 
mortlLee was limited to the share which was express y 
name'd m, and covered by, tlie morbgage-cleoci , that is, only 
to an eiffht-anna of Monza Pemburinda and an cight-anna 
share of Mouza Gunniporebija. The case then wont on 
appeal to the Privy Council, and the Judicial Committee 
a^'ined the decree of the firat Court, and declared that 
the principle laid down by the first Coiu’t was emnect. In 
giving the judgment of the Priy Co’-f Sir James 
Colvfie is reported to have observed : “^t it be assumed 
that such a partition has been fairly and conclusively inade 
with the assent of the mortgagee. In that case, can it l.>0 

doubted that the- mortgagee of the umlivided share of one 

co-sharer (and for the sake of argument the mortgage may 
be assumed to cover the whole of such undivido.i share), 
who has no privity of contract with the other co-sharers 
would have no recourse against the lands allotted to budi 
co-sharers, hut must pursue liis remedy against the lands 
allotted to his mortgagor, and, as against him, woiihl have 
a cliarge on the whole of such lauds ? He would take tlie 
subiect of the pledge in the new form which it luid 
a.ssuiaed. In the present case, there is not a suggestion 
of fraud, nor is there any ground to suppose that the 
partition was other than fair and equal. The moidgageo 
is content to accept wliat has been allotted in substitution 
of the undivided iiitereat as the fair equivalent of it. 
Their Lordships are of opinion, not only that he has a 
riu-ht to do so, but that this, in the circumstances of the 
case was his sole right, and that he could, not successtully 
have sought to cliarge any other parcel of the estate in the 
hands of anv of the former co-sharera. There is, t hereiore,no 
question here of election, or of the time ^^‘cu the election 
was made.” (Cf. Joala r. Httrhem, N.-W. P., JUI, 
p, 689 ; Bolomm. v. Dainooclur S.fi). A., 185/, p. Jo9.) 
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In the case of MoJdndro Blmsan Biswas v. Bliosliee Lectuke 
Bhusan Bisivas (I. L. R., V Calc., 883), Mr. Justice Wilson 
refused to add the mortgagee of the plaintiff, in a suit for Mort^^agee 
the partition of joint family-property, as a party, on the a party 
ground that the question as between plaintifi and defen- fofYani- 
dant was, who was entitled to the property in dis})nte, and tion of 
that, to determine that question, it was not necessary that 
the mortgagee should appear, as he would not be bound by 
any finding come to in his absence. But the learned J udge 
at the same time added that, in case of a decree for partition 
being made, the mortgagee should have leave to come in and 
attend the partition proceedings. It would appear that, in 
this case the legal estate was in the mortgagee, the mort- 
gage being in the English form, but the learned Judge still 
refused to add the mortgagee as a party. (See also Mohesh 
Clmnder Chimder v. liuTrynath Goivav, suit No. 460 of 
1873, iinreported. Distinguish Kirty Clmnder Mitter v. 

Anath Nath Dey, I. L. R., X Calc., 97). 

It is worthy of notice that the rights of the mortgagee 
are subject to a similar qualification in the Roman law as 
■^vellasin the jurisprudence of countries whose sjnstems have 
been built up on the basis of that law (Z). Thus, it is stated, Mort-gage 
in Domat’s Civil Law, § 1671, that “if an estate belong 
in common, without anj^ division or partition to two or more estate in 
persons, such as co-partners, co-lieirs or others, and one of 
them has mortgaged to his creditor, either all his estate or 
the right which he had to that estate, this creditor will have 
his mortgage upon the undivided portion of his debtor as 
long as the estate shall remain in common. But after the 
partition, the right of his debtor being limited to the 
portion that has fallen to his lot, the mortgage of this creditor 
will be also limited to the same. For, altbough before the 
partition, the whole estate vras subject to the mortgage for 
the undivided portion of this debtor, and though a right 
which is acquired cannot be diminished ; yet, seeing the 
debtor had not a simple and immutable right of enjoying 
his share of the estate always undivided, but that his right 
implied the condition of a liberty to all the proprietors to 
come to a partition in order to assign to every one a portion 
that might be wdiolly and entirely their own, the mortgage, 
which was only an accessory to the debtor’s right, implied 
likewise the same condition and affected only that whicli 

(l) As to tlie Euglisli Law on the point, see Walker on Partition, 

pp. 7-U, ,1 
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Lecture sliould fall to the debtor s shave, the portion of the others 
remaining free of them. But if in. the partition there was 
any fraud committed, the creditor might procure a redress of 
what has been done to his prejudice. ’’ 

It appears that the civilians were not insensible to the 
difficulty in which the mortgagee might be occasionally placed 
by a rigid adherence to this rule. Thus, to take the case, put 
by the writer from whom I have already quoted, of a parti- 
tion of a succession consisting of moveable effects and of only 
a single parcel of land or tenement which it would be either 
impossible or very inconvenient to divide into shares, the 
creditors of the co-heir or co-executor, who should chance 
to have in his lot, either little or nothing at all of the 
lands and tenements, would find themselves disappointed 
in the hopes they may have entertained of having a mort- 
gage upon the lands or tenements that made part of the 
succession. “But these creditors,” says the author to whom 
I have referred, “ought to have a watchful eye before the 
partition, both over the moveables and immoveables, that 
nothing be done to their prejudice. For, if the partition 
were made without fraud, they might justly be told that 
their security was only upon what might fall to the 
share of the debtor; and if, for example, that debtor has 
wasted and dissipated the moveable effects which fell to 
his lot, it would not be just that the shares of the others 
should go to the payment of his debts. But, although the 
right uf the mortgagee might, in certain cases, be affected 
by a partition, it could not be prejudiced by any exchange 
made by the debtor without his consent (Domat’s Civil 
Law, § 1668 Note B.) (m). 

Mortgagee If perhaps, unnecessary to state that as the mortgagee 
not the is not in any sense the owner of the property given to 
hhn in mortgage, the mortgagor will not be bound by a 
gaged |)artition made by the mortgagee in his absence or by an 
property, effected by the mortgagee without his con- 

currence, and it ought not to make any difference whether 
the mortgage is in one of the various forms known in this 
country or in the English form; but, it would be quite open 
to the mortgagor to vseek to recover from the mortgagee, 
if he choose to do so, the property substituted by the action 

(?;?,) A question of some nicety . may arise wLere a person Earing an^ 
undivided share in two estates, mortgages his share in one of ' them, anL ■ 
■afterwards on a partition, lands in the other Bstata only are allotted to 
the mortgagor. Gf. Jarman on Wills, Yol. ll, p, 151, 
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of tlie mortgagee for that which was originally mortgaged 
to him. The judgment of the Allahabad High Goiu't in 
Niclhi Loll V. Muzcihar Hossein may, at first sight, seem 
to lay down a contrary proposition, but the facts were very 
peculiar, and I do not think that the learned Judges intended 
to deny the right of the mortgagor to follow the property 
which had, by the action of the mortgagee himself, been sub- 
stituted for that which bad been originally given in mort- 
gage. {Niclhi Lull V. Miizctlicir Hossein, I. L. E., VII All, 436.) 

The question whether a mortgagee would be estopped by 
a previous judgment obtained against the mortgagor, subse- 
quently to the execution of the mortgage, was raised in a 
recent case in the Calcutta High Court {Bonomally Nag 
V. Koylash Clmncler Dey, L L. E.,^ IV Calc., 692).' The 
learned Judges, while acknowledging that the question 
was not free from difficulty, reftised to hold the mortgagee 
bound by the previous judgment. 

If the matter were res integra, the Court might not im- 
probably have arrived at a different conclusion, but the 
question had already been decided in favour of the mort- 
gagee in an earlier case {Dooma Sahoo v. Joonarain Loll 
XII Suth. W. R., 362), and the Court, without expressing 
any opinion of their own, simply followed that decision. I 
may, however, be permitted to observe that the point does 
not seem to have been seriously discussed in that case, and 
was pretty well taken for granted by the Court. (See also 
Madhoo Proshaud v. Pwrshan Ram, I. L. R., IV Calc., 520 ; 
Tirhhohun Sing v. Jliono Lall, XVIII Suth. W. R., 206.) 

It appears from fche report that in the case of Bonomally 
Nag, the mortgagee was not in possession, and had no know- 
ledge of the previous suit, and these facts are, to a certain 
extent, relied upon by one of the learned Judges. It is, 
therefore, doubtful whether the Court intended to lay down 
any general proposition on the point, and there seems to be 
authority for the limitation suggested or rather implied 
in tfie judgment of one of the learned Judges. The rule 
on the subject is thus stated in Burge's Foreign and 
Colonial Law, VoL III, pp. 220-221 : The mortgagee 
is not prejudiced by any recovery which a third person 
may have obtained against the mortgagor in a suit 
instituted subsequent to the mortgage. But it would 
be otherwise, if the mortgagee were, under his contract 
with the mortgagor, in possession of the property, and 
knowingly allowed theimortgagor to litigate with another 
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Leotuhe Ills title to it, because, in that case, he had it in his 
III. by interposing liis own prior claim and defending 

Ills own title, to hare prevented such a recovery. ” (Of 
Copis V. Middleton, 11 Mad., 423.) 

The only observation I wish to make on this passage is, 
that the author is here dealing only with actions of eject- 
ment, and that it does not necessarily follow that a more 
stringent rule of estoppel not regulate other classes oi 
suits in which the person, in possession, being also the 
apparent owner, ma^^ fairly be regarded as representing 
the rights of all parties interested in the estate. 

Question of The question has been discussed very elaborately in the 
estoppel, recent case of SitaTcim v. Amir Begum (I. L. R., VIII AIL, 
324), and it is pointed out in the judgment that, after a 
mortgage lias been duly created, the mortgagor in whom the 
equity of redemption is vested, no longer possesses any 
such estate as would entitle him to represent the rights 
and interests of the mortgagee in a subsequent litigation, 
so as to render the result of such litigation binding upon, 
and conclusive against, such mortgagee. It is also pointed 
out that section 13 of the Civil Procedure Code must bo 
interpreted in the same way as if the words on a title 
arising subsequently to the commencement of the first suit 
had been inserted after the words '' under whom they or 
any of them claim” — a point which, I may be permitted to 
observe, nobody ever thought of disputing. 

Sitaram 111 delivering his judgment, Mr. Justice Mahniood said 
Beaum' reference to the difficulty felt by the Calcutta tiigh 
Court in the case of Bonomally Nug v, Koylmh Ghunder 
Dey (I. L. R., 17 Calc., 692) that he saw no ground for 
entertaining any doubt on the point, but, with great defer- 
ence, it may be observed that the rule as to res judicata 
does operate, in many cases, where the party, who is sought 
to be estopped, does not, strictly speaking, claim under 
the person who was a party to the previous judgment^ 
although in such cases the rule is for obvious reason subject 
to the qualification that the previous judgment was not re- 
covered by fraud and collusion. If the question is consi- 
dered with reference to general principles of law, it is, I 
venture to think, a mistake to suppose that none but the 
representative of the previous owner can be bound by the 
, results of litigation and adverse decree against sueli owner. 
Lord Coke in speaking of estoppels says Privies in law- 
ns the lord by escheat, tenant by cofirtesy, tenant in dower, 
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the incumbent of a benefice^ and others who come in by 
act of law in the post (i, e., as successors to the property, 
including persons not claiming title under the preceding 
owner) — shall be bound by, and take advantage of, estop* 
pels.” (Coke upon Littleton, 352a.) The case of the rever- 
sioner under the Hindu law is another illustration of this 
principle, which is one founded on considerations of conveni- 
ence, which after all must be the real test of the soundness of 
all general rules. It cannot, moreover, work any practical 
hardship by reason of the qualification with which it is 
guarded, vi^,, that the previous judgment must have been 
obtained without fraud or collusion. It is to the interest 
of the State that there should be an end to litigation, but 
this object will hardly be accomplished, if any person, 
having any sort of interest in tlie property, however 
minute, were at liberty to re-agitate questions which have 
been -already solemnly decided in the presence of the 
person who substantially represents the estate. (See the 
observations of Norman, J., in Eoykunthnath Oliatterjee v. 
Ameeroonissa Khatoon, II Suth. W. R., 119 ; see also, 
Tarape'rshad Mitter v. Ram Rursingh Mitter, XIV Suth. 
W. R., 283.) It seems to me that the provisions of the 
Civil Procedure Code are somewhat defective, not in the 
direction suggested by Mr. Justice Mahmood, but because 
they do not deal with cases, in which persons, although 
not formally parties to the action, were sufficiently repre- 
sented by the party in the original suit. (Ahmedbhoy v. 
Vulleehhoy, I. L, R., VII Bom., 703, and the cases cited 
therein.) A Mitacshara father, for instance, represents the 
family in a suit regarding ancestral property with a third 
party, and, in the absence of fraud, an adverse judgment 
would bind the sons, although they do not claim under the 
father. So, also, a decree obtained against a mohunt or 
shevait will bind his successors, because he fully represents 
the estate for the purpose of litigation, although an alienation 
or incumbrance created by him would not be binding on the 
successor. (Q-olap Ghand Babu r. Frosonno Goomarv Babea, 
XX Suth. W. R.,^ 86 ; affirmed in appeal L. E., II Ind. 
App. 392.) A similar principle is recognised in Continental 
systems, where it seems that a judgment obtained against 
the owner of a restricted estate, will operate as an estoppel 
against the substituted heirs, and, according to the Scottish 
law, an action bond litigated by an heir of entail is res 
judimta in questions wiii succeeding heirs. A restricted 


Lecture 

Hi. 


Mr. Justice 
Mtihinoocl’s 
judgment 
considered. 



112 


LAW OF MORTGAGE. 


Lecture power of dealing with property, therefore, does not^ as 
assumed by the Allahabad court, involve an incapacity to 
represent the estate and to bind others having an interest 
in such estate by the result of litigation conducted in good 
faith with a stranger. (See the observations of West, J., 
in Radkahai v. Ancintmo, I L. R,, IX Bom., pp., 217 — 225)* 
Indeed, it would be little short of disastrous if no person 
could acquire a safe title by res judicata if his opponent, 
the owner in possession, happened to create an interest — 
even though ifcmiglitbe of the most insignificant character — 
in favour of a tliird person, by way of mortgage, and of 
which the plaintifif might verj?^ well be ignorant ; again — 
this would he still more startling — such person might be 
brought into the Court by the mortgagor ,as defendant, in 
which case he could not compel the mortgagee to join as 
plaintiff. It seems to me that a mortgagor may not un- 
reasonably be taken to represent the estate for all ])racti- 
cal purposes ; as it is not at all likely that he would be 
so indifferent to his own interest as not to put his case 
properly before the Court. (See Anaehala v. The Zamin- 
dar of Sevagiri, I. L. R., VII Mad., 328; also see the 
observations on p. 335.) It is suggested, in the judg- 
ment of Mr. J ustice Mahmood, that the fact, that limitation 
which bars the mortgagor also bars the mortgagee, has 
nothing to do with the question of estopj)el ; but I venture 
to doubt whether this is really so. The two questions are 
intimately connected, as they both rest upon the supposed 
inability of a person, havinga limited power of dealing with 
property, to allow, either by an adverse judgment or by 
adverse possession, a right to grow up in a third person 
which would destroy the rights of others interested in the 
property, (See the observations of West, J*, in Radkahai 
V. Anantra, I. L. R., IX Bom., p. 255.) 

Moitgagee But although a mortgagor does not represent the mort- 
boundby SO as to bind him by the result of ah adverse liti- 

til© acts of gation, he may, in certain circumstances, bind the mort- 
gagee by his acts. An illustration of this principle is to 
be found in the case of Lalla Mitterjeet Singh v. Raj 
Ckimder Roy (XV Sutli. W. R,, 448), where it was held that 
a mortgagee of a tenure was bound by an agreement to pay 
a higher rent entered into by the mortgagor in possession. 
Reliance seems to have been placed to a certain extent on 
the fact, that the landlord was ignorant of the mortgage, but 
it is not quite clear whether hh knowledge would have 
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made any difference in the case. The interest of the iiiori- Lecture 
gagee in the mortgaged premises cannot, however, bo de- 
feated by the fraudulent conduct of the mortgagor ; and a 
mortgagee has been, therefore, allowed to enter a caveat 
against the grant of probate of a will, on the ground of the 
will being a forgery and a fraud upon the mortgagee, although 
the mortgagor, the heir-at-law, remained silent. (Sarbomon- 
gala Bassi v. ShasMhhoosiin Bmuas, I. L. E., X Cal, 4d3.) 

It lias been lield in England that a mortgagee will 
not be bound by a valuation or other proceedings taken Bights of 
under the Land Clauses Consolidation Act without his con- 
currence or service of notice of the proceedings on him 
{ManJcen v. East and West India Bock Co., XII Beav., 298). 

I am not aware of any Indian case on the point, but the 
mortgagee in this country may exercise by delegation 
the powers conferred by statute on the owner, the ques- 
tion in each case, however, depending partly upon the 
language of the instrument and partly upon the words 
of the statute. {Saadat Ali v. Collector of Sarun, 5 
S.D.A. 1858, p. 840; Bhaivani v. Balmardan, I. L. K, 

III All, 144 ; Vellaya v. Tirna, I. L. E., V Mad, 76 ; 
Narayana v. MaJmnda, I. L. E., V Mad., 87.) 

Other cases may also occur in which the Court will 
interfere for the protection of the mortgagee. Thus for 
instance, in England the trustee in bankruptcy of a mort- 
gagor, may be prevented from affecting the rights of the 
mortgagee of a lease-hold interest hy disclaiming under 
the Bankruptcy Acts, aUhough if the disclaimer be once 
executed the title of the lessor will be complete, and the 
rights of the mortgagee extinguished (Buxton, Exp. 15 
Ch. D., 289 ; Ditton, Exp. 3 Oh. D., 459; Sadler, Exp, 19 
Gh- D., 122). The mortgagee has similarly been allowed 
to restrain the trustees of a turnpike road from reducing 
the tolls which were the subject of the mortgage. {Lord 
Crewe v. Edleston, III Jur.N. S.,128, 1061 ; I DeG. and J., 

93.) The mortgagee has a substantial interest in the pledge, 
and it has been held in England that he majq for the pur- 
pose of enforcing his security upon the interest of the mort- 
gagor in an agreement, sue for the specific performance of 
the contract, if the mortgagor neglects to assert his rights 
{Brown, v. London Necropolis , Go., YI Suth. W. E., 188.) 

A mortgagee, where the mortgage deals with the whole 
interest of the mortgagor in the mortgaged premises, is 
entitled to the title-deeis, and it has been said that ho is title-deeds. 
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Lectuke not bound to produce them or even his deed of mortgage 
until his claim is satisfied (BectUie v. Jetha Bungarsi, 
V Bom., H. C. Rep., 0. C. J., 152) ; but this decision, -wMcli 
was based solely on the English law on the point, can 
hardly be regarded as satisfactory, it being, to say the least, 
open to considerable doubt (notwithstanding the dictum of 
ll^gram V. G. in Bentinck v. Willink, II Hare, 1), how far 
the practice of the English Court was founded on princi- 
ples of abstract justice. The law has now been altered in 
Mortgagor England by statute (See Conveyancing and Law of Pro- 
entitled to perty Act, 1881, c. 41, sec. 16), and the mortgagor is now 
thenr entitled, nottuUhstanclmg any stipulation to the contrary, 
to inspect, at all reasonable times, the title-deeds in the 
custody or power of the mortgagee. The case in the 
Bombay High Court is an instance, and it is by no means a 
solitary one, of the influence exercised, not always benefi- 
cially, by the English law on the practice of our Courts. 
It is true that in the absence of any well defined rule, our 
Judges may very well borrow from the practice of the 
English Court of Chancery as successive generations of 
Equity Judges have borrowed, not unfrequently without 
any acknowledgment, from the Roman law, but an indis- 
criminate introduction of English law, although it might 
render the task of the Indian Judge comparatively less 
laborious, can scarcely be regarded with unalloyed com- 
placency by suitors in this country. 

The artificial character of the English law of mortgage 
is well illustrated by the position of a mortgagee of lease- 
hold propert}?*. In England, if the whole term is mortgaged, 
the mortgagee may be sued on the covenants by the lessor, 
whether he does or does not enter into possession. (Wil- 
liams V. Bosanquet, I Bro & Bing, 238 ; III Moore, 500.) Lord 
Mansfield, in one case, it is true, decided differently being of 
opinion that the Court must have regard to the real nature 
of the ti’ansaction, but his decision was shortly afterwards 
over-ruled by Lord Kenyon, that 'stickler for antiquity/ 
who thought that the precedent confused law and equity, and 
was, therefore, a dangerous innovation. But, Imppilj?' in this 
country, we know of no distinction between law and equity. 
Liability of But where the subject of mortgage is lease-hold property 
' gagSTf% the mortgagee is put in possession of it under uirciim- 
ieaseUoid'^’ gtances which amount to an assignment or transfer of the 
for rent, ^ lease-hold interest, the mortgagee becomes liable, as a rule, 
to pay the xmi (Kamiye Ball Mett v. Wistoriny Bossee, 
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I. L. Rj, X Cal, 443). T hemortgagee may also make himself Lectueb 
liable by having his name entered in the landlord’s books 
as the tenant of the property. 

I will coiieliide a few observations on the validity of a Pow-er of 
power of sale contained in a mofussil mortgage. The ques- 
tion appears to have been for the first time raised in the 
ease of Bhoivani Churn Mitter v, Joyhissen Mitter, heard 
before the late Sudder Dewany Adawlut of Calcutta in the 
year 1842, when tlie Judges were unanimously of opinion 
that a sale hy the mortgagee under the power did not 
pass a valid title to the purchaser. 

The decision has been criticised by Mr. Justice Mac- 
pherson in his work on Mortgages (pp. 139 — 148), and there 
is no doubt that some of the reasons given by the learned 
Judges will not bear examination. But the judgment of 
the Court substantially rests upon the broad ground that 
it would be inexpedient to allow the mortgagee in this 
country to exercise the power. It is true that such a 
power has been found beneficial in England, but English 
mortgagors, as a class, are perfectly competent to take care 
of their own interests. In India, however, we have to Validity of 
deal with a very different order of men. The mass 
mortgages in this country consists of mortgages of ancestral cussed, 
fields by ignorant peasants to a class of people not remark- 
able for their scrupulousness, and any one having experi- 
ence of Indian litigation, must admit the danger of aimi- 
ing our money-lenders with the right to sell the properties 
pledged to them without the intervention of a Court of 
J ustice. As observed by the Court in Bhoimni Churn 
Mitter v. Joyhissen Mitter : ^'This Court has only to de- 
clare such a condition legal, and in the course of a short 
time not a mortgage-bond would be without it. The 
mortgagee would then sell his debtor’s property to 
suit his own time, and in such manner and with such 
publicity and formalities as he thought proper. Fraud, 
it is to be feared, would frequently accompany the 
transfers, and the property Ml into the hands of the 
mortgagee, or some of his connexions even (as in this case it 
is alleged the purchaser is the son-in-law of the mortgagee) 
at an inadequate price, leaving the lender at liberty still to 
pursue the borrower for the balance that may remain after 
the sale.’’ (TII Maenaghten’s Sel. Rep., 429.) 

With reference to the argument that the exei’cise of 
the power of sale was no# unfair to the debtor, the learned 
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Judges observed: is urged for the plaintiff that tlie 

public sale of the mortgagor’s property cannot be a disad- 
vantageous mode of proceeding towards the latter ; that 
his property is sold to the highest bidder ; and that^ if a 
surplus remains, it belongs to himself. We have not to 
deal with abstract theories or bare possibilities, but with 
what experience and the principles of the Regulations fur- 
nish us as our guides in the determination of a novel 
and unprecedented case. In a case of execution of a decree 
of Court, the proclamation of sale is an invitation to 
others interested to come and state their claims. If no 
claim is preferred, the title of the purchaser may generally 
be considered a pretty fair one. If claims are preferred, 
they are summarily investigated, and, should they appear 
fraudulent, are rejected ; and, in this case, too, the purcha- 
ser ma}^ generally be considered in a good position, as few 
are willing to incur the expense of a regular action on 
grounds already declared by a Court of Justice to be prirnd 
facie fraudulent. And yet, with all the formalities and 
securities of a transfer of real property by sale made by 
a Court of Justice, how frequent are the complaints that 
the property has been sold at an inadequate price, how 
much more frequent would they be, had not this Court 
held that inadequacy of price, at a regularty conducted 
sale, forms no ground for its reversal 1 If such be the case 
in such sales, the evils to be apprehended from permit- 
ting private individuals to sell their debtor’s property, in 
satisfaction of their claims, must be ten-fold. But few 
purchasers at a fair price will be found, when, in all pro- 
laability, a law-suit (as the order gi’anting the review 
expresses it) will be tacked to the purchase. The object 
of the Regulation is to prevent improvident and injurious 
transfers of landed property at an inadequate price ; the 
result of such a practice as that which the contract be- 
fore us involves would be to render them universal.” (VII, 
Maenaghten’>s Sel. Rep., pp. 440-441.) 

It is true that the utmost latitude ought to be given to 
the parties to contract in any manner they please, but 
freedom of contract wears a very different aspect accord- 
ing as it is allowed to the English landowner or the Indian 
peasant, and I am fortified in my view by the x’ecommend- 
ation of the Indian Law Commissioners, who propose, in 
their Sixth Report, that a sale under a mortgage should 
in every case be conducted by tire Court (See also the 
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observations of Melvill, J., in Kesub Rao v. Bhoivaneejee^ 
VIII, Bom. H. 0. Eep., A. C. J., 142.) 

We have already seen that in most continental sys- 
tems, a sale without judicial process, is absolutely void. 
Article 2078 of the French Code says : '' The creditor 
cannot in default of payment dispose of the pledge, saving 
to him the power of procuring an order of the Court that 
such pledge shall continue with him in payment, and up 
to its due amount according to an estimate made by com- 
petent persons, or that it shall he sold hj auction. 

Every clause which shall authorise the creditor to 
appropriate the pledge to himself, or to dispose thereof 
without the above-mentioned formalities, is void. ” 

You will remember that the French Code, equally wutli 
the other systems of law on the Continent, has been largely 
shaped by the Roman law, and if the power which the 
Roman pledgee possessed has not been retained in those 
systems, it may fairly be presumed that the exercise of the 
power is not suited to every condition of society. But 
for the peculiar economic conditions under which land is 
owned in England, it may, indeed, fairly be doubted whe- 
ther the system would have worked well even in that coun- 
try. Be that, however, as it may, there can be no doubt that 
it would be dangerous to trust the Indian money-lender 
with a power which is so much liable to abuse (Jo), 

(]i) My attention was called since the delivery of these lectures 
to an unreported judg'ment of Bayley and Hobhouse, JJ., which was 
printed in the Appendix, in the first edition of this booh. The learned 
Judges in that case refused to follow the law laid down by the Sudder 
Dewany Adawlut in Bhowani Churn Hitter’s Case. The question has 
also been since discussed in two cases in the Bombay High Court, in 
both of which the Court upheld the validity of the power ; but I do not 
think that any general rule can he extracted from either of these cases. 
In the first case, Petamler v. Yamimali^ (I. L. B., II Bom., 1), the mort- 
gage was in the English form, and the mortgagees were a joint-stock 
company having their head office in London, and the Court in uphold- 
ing the validity of the power relied upon both these circumstances. 
In the other case JagjimnY, 81iridhm\ (I, L. R., 11 Bom., 252), 
the Court expressly upheld the validity of the power on the ground 
that, although the land was outside the Island of Bombay, both the parties 
to the transaction were residents of that city, and that, the mortgage 
being in the English form, the parties must be taken to have contracted 
with reference to the English law on the principle laid down by the 
Supreme Court of Calcutta in the case of Bhalanath Kmidu C/wwdkrg v. 
Awmoda Promd Moy^ (I Benin, 97). I may also mention that in 
m&Ue V. Bremohand, (XY Ben, L. Bep., 28), Mr. Justice Jackson seems to 
have expressed a doubt as to the soundness of the decision of the Sudder 
Dewany Adawlut in Bhowani Churn Hitter’s case. But it was not found 
necessary to decide the questicm. The matter, however, has now been 
set at rest by Bee. 69 of the TvmsUt of Broperty Act. 
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Vmakata v. Ramiah — Difference between money-decree and decree for 
specific enforcement of lien — Rights of puisne incumbrancers— Cases on the 
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Right of redemption of an absent interested party— Account of 
mortgage debt — Practice of mofussil courts— Mortgagee not entitled to sell 
equity of redemption under money-decree — Right of transferee to redeem 
purchaser — Cases on the point — Mortgagee sells the property discharged of 
his own lien— Nature of a simple mortgage — Purchase by mortgagee— Criti- 
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of such a clause valid to what extent— Roman law on the point— JLw Pend&m 
— Provisions of the Procedure Code — Right of prior mortgagee to sue for 
re-sale of property — Mortgagee not bound to proceed against pledge— Rela- 
tive rights of the parties — Practice of the Court of Cliancery — ^Exceptional 
cases— Case of portion of mortgaged premises converted into money— Joint 
mortgage by two or more mortgagors— English law on the point— "Right of 
one of several mortgagees to sue— Suit for foreclosure— Mortgagee free to 
proceed against any property to what extent— Limitation of this right— 
Section 271 of Act Till of 1859— Mortgagee may waive his rights— Fakir 
Bux’s case— Decree upon a simple mortgage a decree for money— Right of 
court to restrain mortgagee in case of collusiou— Section 287 of the Civil 
Procedure Code— Section 295 how construed— Remedies of mortgagor— Sale 
of property subject to mortgage ’’—Section 271 of Act Till of 1859— 
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law on the subject — Cases on the point — Right of simple mortgagee a real 
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A SIMPLE mortgage is a mortgage in wliieh the land 
is pledged as a collateral secux'ity, the right of the creditor, 
in default of payment, being limited to a sale by judicial 
process of the land hypothecate® to him. In this kind 
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of mortgage the personal liability of the mortgagor is Legttjrb 
not excluded. It corresponds to the hypothecation of the 
Civil Law and the systems which are founded upon it. 

In a pure simple mortgage the mortgagor is not put What con- 
into possession of the property pledged to him. 
has not; therefore; the right to satisfy the debt out of mortgage, 
the rents and profits; nor can he acquire the absolute 
ownership of the estate by foreclosure. 

To borrow the language of English law, a simple mort- Simple 
gage is in the nature of an ' equitable lien.' It does not an^q^ula- 
vest any ' estate ' in the mortgagee, but only creates a lien ke lien, 
as incident to the debt (IfaMr Hossein v. Bohoo Pearoo, 

XIX Suth. W. E., 255; cf. 259). Notwithstanding the 
h}q3othecation, the mortgagor remains the owner of the 
property, and may deal with it in any manner he pleases 
not inconsistent with the conditions of the mortgage. But 
subject to the charge created by the mortgage, lie may 
alienate his property either by gift, sale, by a second 
mortgage, or otherwise. (Per Turner, J., in Akhe Ram v. 

Na7id Kiskore, I. L. E., I AIL, ^236 ; cf, 244.) 

A simple mortgagee in this country is nob entitled to 
appear at a revenue-settlement either as a claimant or 
otherwise, nor can he sue for a partition (Sheik Tombali v. 

Khoda Buksh, N.-W. P., 1853, p. 489 ; Kiissoo Beg v. 

Thakoor Bhowanee Singh, N.-W, P., 1855, p. 453). A 
simple mortgage, strictly speaking, consists of two parts, — 
a covenant on the part of the mortgagor to pay the 
debt and an agreement empowering the mortgagee to 
realize his money out of the property pledged as a 
collateral security. The pledge, however, does not direct- 
ly confer on the mortgagee the power of sale. He 
must obtain a decree directing a sale in order to make 
his security available for the purpose of discharging 
the mortgage-debt. In the case of a simple mortgage, 
therefore, the mortgagee has, generally speaking, on the 
default of the debtor, a two-fold cause of action, — the one 
arising out of the breach of the covenant to repay, and 
the other arising out of the hypothecation. He is at 
liberty to sue the mortgagor on both the causes of action 
in one suit at once, or he may pursue the one remedy at one 
time, and the other at another If the mortgagee sues 

(a) His right to do so is, however, subject to the provisions of sec. 43 
of the Civil Procedure Code, the effect of which wiil be discussed 
later on ; Cf . sec. 99 of the ■■'fransfer of Property Act, 
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on tlie covenant only, he obtains what is known as a money- 
decree ; if he sues on the contract of hypothecation only, 
he obtains merely an order for the sale of the property 
pledged to him. But if, as is generally the case, he sues on 
both the causes of action, he obtains a decree for the 
money, with a declaration that he is entitled to have it 
satisfied by the sale of the land. 

A simple mortgage, therefore, in reality comprises two 
transactions, which are distinct from one another, It 
imposes a personal liability for the debt on the obligor, 
while it eftects, at the same time, a mortgage of the debtor s 
property, thus creating a personal as divisible from a 
property obligation, the loan being separable from the 
hypothecation. This distinction is clearly pointed out 
in those cases, in which questions have been raised as 
to the right of a simple mortgagee to bring an action for 
debt where the instrument of mortgage was inadmis- 
sible in evidence under the Registration Act as embodying 
a transaction affecting land. {Luchneput Singh Diigor 
v. Mivm Khavial Ali, lY Ben. L. Rep., F. B., 18 ; Vallaya 
PadayciGhj v. Moorthy Padayachy, IV Mad., H. 0. Rep., 
174; Tuhomm Vitlioji v. Khandoji 3Ialkorj% VI Bom., 
H. C, Rep., 0. 0., 184 ; Sangctppahin Nangappa v. Basappa 
Bin Parmppa, VII Bom., H. C. Rep,, A. C., 1 ; Raja Baki 
V. Krishnamo Bainchandra, L L, R., II Bom., 278 ; 
Krishtolal Ghose r, Bonomali Roy^ I. L. R., VI Cal., Gil ; 
Sheo Dial v. Prag^ Bat Misseo^ I. L. R., Ill AIL, 229 ; 
Ulfakmessa Allahijan v. Eossain Khan, L L. R., IX Cal., 
520 ; in the last case, however, the decision turned upon a 
>somewhat different point.) 

But the transaction may not always be divisible, and 
difficult questions of construction often arise owing to 
the loose manner in which mortgages are drawn up 
in this country. Legal experts are very seldom employ- 
ed in India, and the most important documents are 
prepared by persons of little education and with as 
much knowledge of the law as the traditional village 
schoolmaster of the English bar. The consequence of 
this state of things is, that a great deal of most expensive 
litigation arises out of questions of construction of 
extremely ill-drawn deeds, which could have been easily 
avoided by the employment of experts to make them. 
This is ,well illustrated in^ some recent cases' to which I will 
ask your attention. In the case oPMntimgini Dasseee^ v. 
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Rminamymi Badhlian, (II Cal. L. Rep., 428), tlie mortgage- Lectueb 
bond, after setting out a list of properties belonging to ^ 
the defendant, proceeded as follows ; I borrow the sum of 
Rs. 100 from you on mortgage thereof (of the land before 
mentioned) with interest at the rate of 24 per cent, per 
annum, which interest I shall pay monthly, and shall 
repay the whole amount within the 23rd of Chytro of 
this year (April 5th, 1875). In default of mj^ paying the 
debt within the term aforesaid, you shall have to get the 
mortgaged property sold by instituting legal proceedings. 

Should the sale thereof not cover the whole amount, 
you shall have to realize the balance by having my other 
landed properties disposed of. On the above condition I 
do hereby execute this mortgage-deed, having mortgaged 
the above piece of land, together with the title-deeds 
thereof.'^ The Court held that the document was not divi- 
sible, as it disclosed only one transaction, and was therefore 
not admissible in evidence even in an action only for the 
money secured by the mortgage. The learned judges also 
expressed a very serious doubt whether having regard to 
the terms of the loan, the defendant was at all personally 
liable for the money, and whether the only remedy of the 
plaintiff was not against the mortgaged property. At 
any rate, the personal liability which was to arise 
only in the event of there being any balance after the 
sale of the mortgaged properties could not be dissociated 
from the hypothecation. (See also Jogesivar v. Nitai- 
eliand, IV Ben. L. Rep., App. 48, where a decree was given 
only against the defendant's movable property. But see 
Umasundari v. Uma, VI Ben. L. Rep,, App. 117.) 

The recent case of Miller v. Bang a Math Moivlik, (I. L. R., MiiUr v, 
XII Cal, 389) also furnishes another instance of the 
embarrassments which arise when you have to deal with ^ 
badly-drawn instruments. In that case the mortgage-bond 
provided as follows: '^If the executants thereof fail to 
pay the money, according to the terms thereof, the creditor 
shall immediately institute a suit and realize the debt by 
the sale of the mortgaged property ; and that if the pro- 
ceeds of the sale fall short, from the personal and other 
properties of the mortgagors.” It was contended — and the 
contention undoubtedly received some colour from the 
language of the instrument— that no action could be 
brought to make the mortgagor personally liable till a 
suit had been brought oti the mortgage, and an endeavour 
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Leotuee made to realise the debt by the sale of the property 
pledged to the creditor, but the Court was of opinion that 
“ the contention was not well-founded, the bond providing, how- 
ever inartifi daily, for two remedies by means of one and the 
same suit, although both the remedies were not to be simul- 
taneously available — the personal remedy against the mort- 
gagors being available only in the event of the first remedy 
against the mortgaged property being found insufficient. 

I have said that a simple mortgage does not, as a rule, 
exclude the personal liability of the mortgagor ; whether 
it does do so or not in any particular case must depend on 
the terms of the document, and if the language emplo^md 
in it is such as to create only a hypothecation, the mort- 
gagee will not be entitled to sue the mortgagor personally 
for the debt. 

Personal In the Case of Noratum Das v. Slieo Perqush Bingh, 
ihe mort- O' ^ Cai„ 740), their Lordships of the Privy 

gagor. Council were called upon to construe a document which 
commenced by stating that the mortgagor had borrowed 
the sum of Es, 4,100 at a certain rate of interest. It then 
went on to say: “ I have by this instrument hypothecated 
the whole of my property in Taluk Chandipore, situate in 
Fyzabad. As the aforesaid Taluk of Chandipore Birhar is 
under management under the Encumbered Estates Act, 
and I have already filed in the office of the Superintendent 
a schedule of my debts specifying the names of my 
creditors, I do hereby promise and give it in writing that 
I shall without any plea repay the principal, with interest, 
within the term of two years. The mode of payment will 
be, that after paydng up the scheduled debts, I shall first 
of all pay up tlie debt covered by this bond, including 
interest. I shall thereafter appropriate the profits of 
the estate and attend to the liquidation of other debts. 
I shall not take the profits of the estate, without paying 
up the present debt with interest ; if I do take the 
Noraium v. profits, it will be for the payment of this debt. I shall, 
qmL repaid, abstain from contracting other 

debts from the bank or anywhere else. When my estate 
is released from management under the Encumbered Estates 
Act, I will immediately, first of all, pay the debt due to the 
said banker, and will pay the other creditors afterwards. In 
both cases~that is, while the estate is uinder management 
and. after it is ^ released — the^ 'repayment 'Of this xlebt will 
be the subject of my first consideraiion. In the event of any 
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breach of contract taking place on my part, the said banker Lbotoke 
is at liberty to institute a suit within the time fixed in this ^ 
bond and recover the money. I will not transfer or mort- 
gage to any one the hypothecated property till the principal 
and interest of this debt is paid up ; if I do so it will be 
illegal These few lines have, therefore, been written as 
an unconditional bond hypothecating my property, so that 
it limy serve as a document, and be of use when required.’' 

It was contended on behalf of the mortgagee that the 
instrument contained a promise to pay distinct from the 
hypothecation, and that an action could, therefore, be 
maintained to make the mortgagor personally liable for the 
debt; but their Lordships were of opinion that, looking at 
the whole of the deed, they could not place any other 
interpretation upon it than that it was a mere hypotheca- 
tion of the taluk and nothing more. 

No particular form of wmrds is necessary to constitute a What con- 
simple mortgage. But it must contain, either expressly or 
by implication, a right to convert the security into money, mortgage, 
without which the transaction, whatever else it may be, 
cannot certainly be called a simple mortgage. Difficulties, 
however, as I have already had occasion to observe, not 
imfrequently arise owing to the extremely inartificial 
language of Indian instruments. In the ease of Ounga 
Fersad Singh v. Lalla Behary Loll, (S. D. A., 1857, 
p. 825), in which the question arose whether a bare covenant 
by the debtor not to alienate his property till the debt 
was repaid, constituted a simple mortgage so as to confer 
a real right on the creditor, the Court observed : As 
a general rule, we adhere to the principle laid down in 
the case of Clmnder Kishore Surma (9th July, 1855), 
that the title of a person who purchases in good faith is 
not vitiated by any contract into which the vendor may « 
have previously entered with a stranger binding himself not 
to alienate his property. If a party is desirous of obtaining 
a valid lien on any particular property, he should adopt the 
simple means which the various kinds of mortgage in use 
in this country afford. If he does not choose to do so, the 
fault is his own, and the innocent purchaser should not 
be made to pay the penalty of his negligence." (5) 

(5) It mast be observed that this is a dijGferent question from that of 
the validity of a mortgage in which no specific property is pledged. To 
constitute a mortgage there must be oparatiw words in addition to a 

— ; 3 «, 1.1 d 
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It may, no doubt, be said that such a doctrine would 
very frequently defeat the intentions of the parties ; but 
the rule of construction founded on the presumed intention 
of the parties, unless carefully fenced in, is calculated to 
introduce the very greatest confusion. It would carry me 
much beyond the limits of the present lecture to examine 
the various aspects of this doctrine, and there are, probably, 
many among you who are familiar with the controversies 
on the point in some famous writings, both ethical and juri- 
dical. The rule, however, has an undoubted air of plausi- 
bility, and the fallacy which lurks in it is betraj^ed only on 
careful examination. It is true that if the intention can be 
collected from the instrument, the form of expression is not 
material. But the real difficulty lies in collecting the in- 
tention when it is not formulated in apt words. 

In the Reports of the Agra High Court you will find 
two cases, in one of which the Court thought that the 
debtor intended to create a mortgage, while in the other, 
it was held that there was nothing to show any such 
intention. The language of the two instruments, how- 
ever, so far as can be gathered from the report, was 
almost precisely the same, the debtors covenanting with 
their creditors in both the cases not to alienate their pro- 
perties till the debts due to the creditors should have been 
repaid. {Clminny Lall v. Palloiviin Sing, IV Agra 
H. C. Rep., 217; Martin v. Furrissram, II Agra H. 0. 
Rep., 124. See also Bolaheelal v. Bungsee Singh, VII 
Suth. W. R., S09 ; Ram Gopal v. Ram Diitt, XII Sufch. 
W. R.,r. B., 82; cf. VII N.-W. P., 124; VIII N.-W. P. 
669.) The caustic observations of Pearne on Perrin v, 
Blake, will suggest themselves to every one familiar with 
the writings of that accomplished lawyer. I should men- 
tion that according to some recent authorities, to con- 
stitute a simple mortgage, the power of sale conferred 
by it should be one capable of being exercised without 
the intervention of a Court of Justice. A document is 
not, it has been said, necessarily a mortgage simply 
because it is so styled, nor is a recital , that the land 

stands security ” for the money borrowed, sufficient to 
create a mortgage. The property, too, may be spoken of 
as mortgaged ; but even then the transaction might not be 
a mortgage. In such cases the creditor would have only 
a charge upon the property within the meaning of section 
100 of the Transfer of Property Att. He would have the 
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right, it is true, to have his charge realized by sale under Ieotijee 
a decree, but he would not be a mortgagee, no power being 
given to him, either expressly or by implication, to sell the 
property out of Court. Until, therefore, he obtains a decree 
against the land, no interest in it is transferred to him 
such as is transferred by a power of sale in an ordinary 
mortgage. (Khemgi v. Rama, I. L. R., X Bom., 519. Cf. 

Goioal Pancley v. Parsotum Bass, I. L. E., V AIL, 121. 

But see Sheoratan v. llahipal, I. L. E., YU All, 258, 

F. B. ; Bishen Boyal v. JJdit Ifamyan, I. L. E., VIII 
All, 486 ; Qovind v. Kalnack, I. L. R., X Bom., 592.) 

I am, however, bound to say that very few mortgages, Power of 
if any, at least in this part of the country, confer a power 
of sale without the intervention of a Court of Justice. 

Indeed, as the law stood before the passing of the Transfer 
of Property Act, such a power was of very doubtful vali- 
dity in cases not governed by the English law, and now by 
Statute the power is, as a rule, incapable of being exercised 
in the mofussil. If, therefore, the broad rule laid down by 
the Bombay High Court is accepted as law, documents 
which we have been hitherto in the habit of regarding as 
simple mortgages, must no longer be viewed in that light, 
but should be treated as creating only charges upon land. 

I may also mention that a power of sale, even under an 
order of Court, is not always expressly given in mortgage- 
deeds, and has, in many cases, to be inferred from the lan- 
guage of the document. But a power of sale without the 
intervention of a Court of Justice is, as might be expected, 
seldom, if ever, given by a mofussil mortgage. The q^ues- 
tion ill the Bombay High Court as to what constitutes a 
mortgage, as distiuguished from a charge, arose, however, 
upon the construction of Article 1S2 of the Limitation 
Act; but it does not follow that the distinction, if well 
founded for the one purpose, must be equally well founded 
for other purposes (e), 

I will now proceed to discuss the rights of the mort- N'atare of 
gagee under a simple mortgage. We have seen that he posSea 
has no right to enter upon possession of the property by simple 
mortgaged to him„ or to foreclose the mortgagors equity ^^^rtgagee. 
of redemption, and that the only mode in which he can 
avail himself of Ms security is by a sale, through judicial 
process, of the property pledged to him under a decree of 

(e) See tie notes to clause (li), sec. 58 of tie Transfer of Property Act 
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Lectxteb Court, fclie mortgagee having, by virtue of the mortgage, a 
preferential right to be paid out of the purchase-money, 
SiiTT^ According to the usual practice of the mofussil Courts, 
mortganje the mortgagee asks by his plaint for the sale of the mort- 
avdiabie^ property, and, if he succeeds, he obtains a decree 

for the money due to him, with a declaration that the 
mortgaged property should be sold for the realization of 
the money. It seems that in taking the account, the Court 
is not bound in a suit upon a mortgage to allow the 
plaintiff interest at the rate agreed upon between the par- 
ties after the institution of the suit ; the rate of interest 
after the institution of the suit being in the discretion of the 
Court {Mcmigniram Marwciri v. Doiului Roy, I. L. R., XII 
Cal, 569, F. B. ; but see Orel v. Skinner, L. R, VII, I. A., 
196 ; S.C., L L. R., Ill All, 91 ; Bemdaru v, Atchayaynma, 
I. L. R., Ill Mad., 125 ; Dhunput Singh v. Golam Hadi, 
Coryton's Rep., 12 ; S.O., II Hyde, 106. See also the cases 
collected in a note to page 188 of Belchambers’ Practice 
of the Civil Courts). The Court, however, is bound to allow 
interest at the contract rate down to the institution of the 
suit (d). 

Agreement The above observations apply to cases in which, as is 
S hugest interest at the rate agreed upon is pay- 

^ ‘ able by the terms of the bond down to the date of the 
realization of the money by the mortgagee. Where, 
however, there is no express agreement as to the rate of 
interest payable after the debt becomes due, interest as 
such may not be claimed by the mortgagee after due 
date; although compensation may be awarded for the 
use of the money post diem, which may be, but is not 
necessarily, regulated by the rate >speeifie(i in the deed of 
mortgage. {Dickenson v, Harrison, IV Price, 282; Atkin- 
son V. Jones, II A. and 1., 489 ; Prim v. G, F. %. Co,, XVI 
M. and W., 244 ; Cooke v. Foider, L. R., VII H. L., 27.) Cases 
also may arise in which the Court may refuse to give 
the mortgagee any interest as damages, except, perhaps, 
a nominal amount. But the circumstances which would 
justify such a course must be of a very exceptional 
character, as, for example, where the interest which the 
mortgagor contracted to pay was exorbitant or extor- 

* ^ (i) On tLe Original Side of tte HigL Courfc, however, the practice of 

the English Courts, now embodied in section 8S of the Transfer of Pro- 
perty Act, has always been followed, and interest is allowed at the rate 
specified in the mortgage down to date of decree* 
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tionate. The question whether the mortgagee has heen Lecture 
guilty of unnecessary delay in bringing his action may 
also be fairly taken into account in determining the amount 
of damages or compensation to which he may be entitled. 

Bat no rigid or inflexible rule can be laid down as to the 
standard by which the damages should be measured, and 
the decision of the question must turn in a great measure 
upon the special circumstances of each case {Bishen Dyal v. 

JJdjit Barayan, L L. R., VIII AIL, 4?86 ; Jucda Prosad v. 
Khimmi'V Sing, I. L. R., II All, 617). 

I have said that a mortgage decree should always direct Nature of 
a sale of the mortgaged property. Difficulties, however, 
occasionally arise from iiiartificially drawn decrees which 
are well illustrated in some recent cases, in which the 
question arose whether a decree obtained by a mortgagee 
should be regarded as a mere money-decree or as a 
mortgage-decree. (See HarsuMi v. Meghraj, I. L. R., 

II AIL, S45 ; JanJci Pmsad v. Baldeo Pfarain, I. L. R., 

III AIL, 216, F. B. ; Dehi Charan v. Parhlm Din Ram, 

I. L. R., Ill AIL, 388, F. B.; Sir Ghunder v. A fsaroodeen, 

I. L. R,, X Cal, 299.) It would serve no useful purpose 
to go through all the various cases on the point which are 
not always easy to reconcile. Indeed, as the construction 
of a document must vary according to the varying terms 
employed in framing it, it would be difficult, if not impos- 
sible, to lay down any well-defined rules. The cases, how- 
ever, may be useful as showing the spirit in which our 
Courts are in the habit of reading decrees seldom very artis- 
tically^ drawn, and not unfrequently absolutely unintelli- 
gible. The leaning of the Court, however, at least in the 
later cases, seems to be in favour of a liberal construction. 

The expression ^ mortgage-decree ' which is used in the Mortgage 
mofussil Courts in contradistinction to a " money-decree,’ 
generally means a decree for money as in an ordinary 
action of debt, coupled with an order directing a sale of the 
mortgaged property in satisfaction of the judgment-debt. 

It may, however, in exceptional cases, mean a decree for 
money to be realized in a particular manner, that is, by 
a sale of the mortgaged property, and not otherwise, 

(Solano V. Moran, IV Cal. L. Rep., 11; Budun r. Mam, 

I. L. R., XI Bom., 537.) A decree on a mortgage-bond ought, 
however, to be so drawn up as not io restrict the cre- 
ditor only to proceedings in rem, that is, to proceedings 
taken with the object of selling the pledge. Decrees on 
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Leotueb mortgage-bonds are also sometimes drawn up with a 
IV. provision tliat tlie pledged property slioiilcl be sold first ; 
the general property of the debtor being liable to be seized 
only in the event of a deficiency. It is to be regretled 
that there is no prescribed form, as the language of the 
decree regulates the mode of execution and often gives rise, 
as we shall presently see, to considerable embarrassment ; 
in some cases, however, the difficulty cannot be avoided 
by the Court as the language of the decree must follow the 
terms of the bond, and it is no exaggeration to say that no 
two bonds in this country are worded alike. 

Eight of The mortgagee may bring his suit at any time after 
default has been made by the debtor ; he may also sue for 
any interest wliicli may have fallen due without suing 
for the principal, if, under the terms of his mortgage, 
he is not entitled to call in the principal money, although 
such a course is sometimes liable to be regarded as oppressive, 
and the mortgagee, if he should sell the mortgaged pro- 
perty under a decree for the interest only, might find 
himself in an embarrassing position when seeking to recover 
the principal. But if the payment of the principal is not 
deferred for any specified time, or in other words, if the 
principal is payable on demand, a suit should not be brought 
only for the interest, but for an account and payment 
of what remains due on the mortgage for principal and 
interest up to the filing of the plaint (Annapa y. Oanpate, 
L L. R., Y Bom, 181 ). 

Period of I may mention that in some Courts a period of six 
grace. months is usually allowed to the mortgagor to pay the 
money found due to the mortgagee on his security. This 
indulgence, however, which seems to be borrowed from 
the practice of the English Court of Chancery, is not 
allowed to the mortgagor everywhere, and the propriety of 
extending it to a decree for sale is, perhaps, open to question, 
such a decree standing upon a very different footing from a 
decree for foreclosure (a). Even in England an immediate 
decree for sale is nob unfrequently made by the Court., The 
question, however, is not of much practical importance, and 
I have referred to it only to show how very largely, even in 
details, our law of mortgage has been shaped by the prac- 
tice of the English Courts of Equity. 

Bigiits of It used to be thought at one time that a purchaser under 
apurciiakr ^ decree on a mortgage which did not direct a sale, acquired 
, (e) See, however, ,860,88 of tUeTwnsfer of Property Act. 
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tto liiglier rights than a purchaser nnder an ordinary esecii- Lectueb 
tioii. And this view,although now negatived by the Calcutta 
as well as the Bomba}^ High Courts, is still adhered to by the a 
Allahabad a lid, to a certain extent, by the Madras High Courts. 

In su|>port of the proposition that a sale under a money- 
decree passes to the purchaser only the rights and interests 
of the debtor as they stand at the date of the execution- 
sale, or, more properly speaking, at the date of the attach- 
ment which precedes the sale, it is said that there is a con- 
siderable difference between a suit to enforce the contract 
of hypothecation and an action merely on the covenant. 

A suit to enforce a pledge of land must be brought in the 
Court within the local limits of which the property is situat- 
ed, and to such a suit all persons interested in the equity of 
redemption must be made parties. But an action on the 
covenant only may be brought in the district in which the 
defendant resides, and in such an action only the mortgagor View of the 
is a proper party. Tlie mortgagee has, besides, a* right 
elect the form in which he should proceed ; and if he does ki^b 
not choose to avail himself of the collateral security, the 
execution-purchaser ought not to be allowed to take advan- 
tage of it. The lien can pass by the sale and be used by the 
purchaser for his protection only when the mortgagor elects 
to avail himself of it and takes the steps which are neces- 
sary to entitle liim to enforce his pledge Vliand v. 

Kalian Das, I, L. E., I AIL, 240, F. B.). It has also 
been suggested that where the mortgagee brings his 
action only on tlie covenant, and gets a money -decree, 
the mortgagor’s original obligation is gone transit in rem 
jndicatum. A new obligation arises by virtue of the 
judgment and decree, namely, an obligation to satisfy the 
decree which has been passed in favour of the creditor, and 
the mode in which this obligation can be enforced is pointed 
out by the Code of Civil Procedure. The lien which was 
incident to the original debt is extinguished with the con- 
version of the original obligation into a judgment. It is 
said there cannot be two debts, one leviable by execution, 
and the other, continuing to be a charge on the property. 

The original debt is gone transit in rem judicatmn. A 
fresh debt is created with different consequences ( /). (Per 
Bramweli, B,, European Central Railway Co,, IV Ch. D., S3.) 

(/) la Drahe v. MUelhell (B East, 251 ), Lord Ellenborougb said : I bare 
always aaderstood the principle of tramit in rem jndicatum to relate 
only to the particular cause of action in which the judgment is recovered 

'B. B. 0., 9 
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iBCTUEB But, as you have already heard, both tlio Calcutta and the 
Bombay High Courts take an entirely different view. In 
viewoitiia the Full Bench Case of Si/ed Imam ilumtazudchn 3IaJio- 
andXm Ooomav DasSj (XXin Siitli. W. R., 187; cf. 

bay lOgU 1^^)), Sir Richard Couch, in delivering the judgment of 
Courts.” the majority of the Judges, observed: “There is, we 
think, no warrant for holding that, when a sale is under 
a decree for salo^ it conveys the rights of both creditor 
and debtor, but that when it is in execution of a 
simple money-decree, only the rights of the debtor pass, 
and the creditor retains his lien. The olycct of a sale 
of mortgaged property in execution of a decree is not to 
transfer the debt from the debtor to the purchaser of mort- 
gaged property, but to obtain satishictioii out of the secu- 
rity. Thus, whether a decree do or do not direct the sale 
of the mortgaged property, the mortgagee, when he puts 
that property up for sale, sells the entire interest that he 
and the mortgagor could jointly sell.” Sir Richard Couch 
then goes on to point out that the mere taking of a money- 
decree does not extinguish the creditors lien, and that, if 
the lien continues an incident of tlie debt wdien it passes 
from a contract-debt into a judgment-debt, as the creditor 
cannot sell the property and retain the lien, it must con- 
tinue in existence, so far as may be necessary, for the 
protection of the purchaser. The same principle has been 
adopted by the High Court at Bombay. In the case of 
■Wiirsi Bass v.Je Jugalkor, (1. L. E., IV Bom., 57), the 
learned Judges say: “We think that the principle now 
recognised by the High Court at Calcutta is the correct 
one, and that it is impossible to hold that the particular 
nature of the right acquired under the sale depends on the 
form of the decree on which the mortgagee has proceeded 
to satisfy Ms judgment-debt. The idea that the mort- 
gagee only sells under a money-decree the right, title, and 
interest which the mortgagor has, at the time of the sale, 
appears to be a creature of the old Civil Procedure Code. 
Wliat the mortgagee really seeks when he proceeds to sell, 
whether under a decree for sale, or a simple money-decree, 
is to obtain satisfaction out of his security, in fact, to 

operating as a change of remedy from its teing of a higher nafenre 
than before. But a judgment recovered in any form of action is stiii 
but a security for the original cause of action until it be made pro- 
ductive in satisfaction to the party ; and, therefore, till then it cannot 
operate to change any other collateral concurrent remedy which the 
-party may have. Bee also 1^-gelow on Estoppel, p. lai. 
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enforce liis lien ; and ’we do nofc see on wliafc principle it Lecture 
can be said tliat, wlien tlie proceeding is in execution of 
a money-decree only, he still retains liis lien for enforcement 
quel iiiorl.gagee, if tiie debt be not discharged, by a secoxid 
sale of the same property” (1. L. R., lY Bom., 63-61). 

I told you that the doctrine, that a sale under a money- ‘W'lmt _ 
decree onl}^ transfers the right, title, and interest of the S uVae^^ 
debtor, has also been sometimes attempted to be supported a monej^- 
on tlie ground that the passing of a money-decree has the 
effect of extinguishing the lien; but there is very little 
authority in support of the proposition ; it being conceded, 
even by the Allahabad High Court that a mortgagee does 
not lose his lieu l:y takitig a money-decree. {Kltiib Ghand v. 

Kalllan Bas, I. L. E., I All, 240 ; cf. 24G. See also Ram 
Churn v. Baghooheev, XI Suth. W. R., 481; Natlir Eossein v. 

Bahoo Pearoo, XIX Suth. W. R., 255 ; cf. 259 ; Gopee- 
mth V. Sheosahoy, I Suth. W. R., 315 ; Sitvwan Hossein v. 

Oolam Ilahomed, IX Sutli. W. E., 170; Syed Emam Mom- 
tmudeen v. Rajeoomar, XXIII Suth. R., 187, overruling 
Suduth Singh v, Bheenyek, XII Suth. W. R., 572 ; Kobil 
Singh v. Mitterjeet Singh, V Cal. L. Rep., 243.) All these 
cases distinetl}^ recognise the survival of the lien after the 
taking of a money-decree, and there are numerous other deci- 
sions to the same effect in our books. In the English law 
also, the conversion of a debt into a judgment-debt, has not 
the effect of extinguishing an equitable lien incident to 
such debt. It is true that the Court may, if a proper case is 
made out, restrain the holder of the lien from pursuing both 
his remedies simultaneously ; but there is nothing to prevent 
Mm from availing himself of his lien, if he has not been 
able fully to realize his money upon a judgment for the 
debt {Barker v. Smart, III Beav., C4.) The judgment of 
Baron Bramwell in the case to wliich I have already refer- 
red only lays down that, if the debt is turned into a judg- 
ment-debt ill the absence of a covenant to pay the stipu- 
lated rate till realization, interest would rim on the debt 
only as if it were a judgment-debt ; but it is no authority 
for saying that the lien will be discharged although the 
debt remains due (Per Pontifex, J,, in Janmojoy MulUk v. 
jDasmoni Dassi, I. L. R., VIl Cal, 114.' See also Fetvings, 

Exp., XXY Ob.H., 338 ; distinguishing Popple v. Sylvester, 

XXII Gh. D, 98). / , 

,In the case of Venkata Fara Smimah v. Mania, (I L. Doctrine of 
E., n ' Mad., 108). it seems to have, been contended that, 
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where a decree directs tlie sale of tlie mortgaged property’s 
the security is xnerged iu the decree ; the contention which 
betrayed a curious misapprehensioxi of the doctrine of 
merger was of course over-ruled. In giving judgment 
tlie Court said: ‘‘Now, it is quite clear that the decree 
of a i ](}■'■ I't of Equity giving effect to the mortgage-security 
wl ich it preserves, is entirely different from a judg- 
meut which isioigvs the cause of action. If the decree 
is a substitute for the mortgage, then tlie mortgage will be 
Hi) longer existing. Tins result would lead to the destruc- 
tion hj a decree of Courts of Equity, of securities intended to 
be given effect to. For if the right to the security under the 
decree only takes the date of the decree, then all securities 
given hy the mortgagor after the mortgage of 1864 and 
up to October 1871 (the date of the decree) being prior to 
the decree, the decree-holder would lose the benefit of 
his mortgage. The decree in a mortgage-suit is made 
according to the doctrines and practice of Equity, which 
would be utterly inconsistent with merger. It is the settled 
practice, when there is a decree of a Court of Equity for 
sale, and a sale thereunder for the mortgagee if he has a 
legal estate, to join in the sale and conveyance ; tlie mere 
decree gives no title; it is the sale and conveyance which 
gives title. Again, this doctrine only aSects the parties to 
the suit in which the judgment is obtained, if there is a 
suit on a joint and several bill of exchange against one of 
several debtors and against the other separate debtors 
(King v. Hoare, siipm, XIII M & W., 494 & 504). The 
defendant in this present case was no party to the original 
suit on the mortgage of 1864, and is ixeither bound by it 
nor entitled to have any advantage from it. In this par- 
ticular case, it is not necessaxy to determine whether a 
purchaser under a sale “ only ” of rights and interest of 
the defendant in the pi'operty (section 249, Act VIII of 
1859) under a decree in a mortgage suit acquires not only 
those rights and interest, but also the interest of the mort- 
gagee under the mortgage.” I may, however, observe that 
there is no expreSvS provision in the late or the present 
Code providing for the sale or conveyance of the mort- 
gagee's, rights to the purchaser. Sections 223 to 231 of- 
the old Code refer to deci^ees for delivery of possession 
of immoveable propert}?”, and section 249 relates to sale of 
rights and interest of the defendant only. However, 
as the sale of the interest of s»iich mortgagee must have 
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been intended to be provided for, and as there is only the Lecture 
one process for the sale of immoveable property under the 
Code, I think that the construction put upon the Code “ 
the Calcutta High Court is a iiecessaiy result, viz., that 
under a sale in execution of a decreee for sale in a mort- 
gage-suit, the right and interest ^vlijch the mortgagee 
ai\d the mortgagor could jointly sell pass to the pur- 
chaser {Syed lonam Y.Baj Coomar Dass,X.lY Ben. L. Kep., 

421). 

Ill the High Court on the Original Side it has been our 
practice to have sales made in execution of mortgage- 
decrees by auction, without the intervention of process 
of attachment. 

Tile present Civil Procedure Code, section 286, contains 
provisions to enalde tlie creditor and the purchaser to know 
what interest is really to be sold ; but still tbe question in 
this case is not satisfactorily provided for, and cannot be 
so, until provision is made for the mortgagee joining in 
the conveyance, or unless effect is expressly given by 
legislation '' to the sale by the officer as if the mortgagee 
had joined.” 

It is, however, important to observe that a money-decree Money- 
and a decree for the specific enforcement of the lien differ 
in one respect. A money-decree creates a judicial lien specific en- 
only from the date of attachment and the judgment-creditor 
cannot, therefore, seize the property pledged to him under a 
mere mone^y-decree, if it has been previous^ transferred by 
the mortgagor without bringing an action for the purpose of 
making it available in satisfaction of his debt. A decree 
for the specific enforcement of his lien, therefore, gives the 
mortgagee a somewhat higher right as against transferrees 
of the mortgaged property, for, not only may he disregard 
all alienations made after his decree, but the mortgagee is 
also protected by the principle of Us pendens against any 
transfer made after the institution of his suit. A mortgagee, 
who obtains a decree for sale, is, therefore, a judicially 
secured creditor holding a much stronger position than one 
who obtains merely a money-decree. 

Again, it used to be thought that a sale under a mort- nfghfs oi 
gnge in every case passed the property to the pur- 
chaser as it stood at the date of the mortgage, and thatcers. 
a decree for sale made in the presence of the mort- 
gagor, but in the absence of the puisne incumbrancers or 
ether persons possessing* m\j a qualified interest in the 



134 


LA.W OF MORTGAGE. 


Lecteee equity of redemptioiq ^Yas a good decree, and passed a 
complete title to the purchaser ; although an exce])tioii 
iseems to have been recognised in favour of a purchaser 
out and out of the equity of redemption. (Gopeenath 
Singh Y. SkeosaJioy Singh, I Sutli. W. id., 315; Ben. L. 
Eep., Sup. Vol, 72.) Now, this view, although it has 
been departed from b}^ the other High Courts, is still 
maintained, to a certain extent, in the Allahabad Court, 
I am, of course, speaking of case.s not affected by the 
Viw of the Transfer of Propert}^ Act. It would seem that, according 
to the })ractico of tlie Allahabad Court, it is not ab- 
Courfc. solute]}^ necessary for the first mortgagee to make a 
puisne incumbrancer a party to a suit to enforce his 
security; and if the property is sold under a decree for 
sale made in the absence of the posterior mortgagee, his 
rights will be defeated, unless he can show some fraud or 
collusion. It is true, that if lie is not made a party, he may, 
at any time before the sale, come in and redeem; but if he 
does not do so, and a sale actually takes place, his lien will 
be defeated unless he can show something more than the 
mere existence of his mortgage — some fraud or collusion, 
•which entities him to defeat the first incumbrance, or to 
have it postponed to his own. By saying that Iiis lien will 
be defeated, Ido not mean to conve}^ tlie impression that it 
will be absolutely extinguished. It will only be transfer- 
red from tlie land to the purchase-money, and the pur- 
chaser under the ’sale will acquire an absolute title so far 
as the second mortgagee is concerned. (Kfmh Ohand v. 
Killian Das, I. L. R., I AIL, 240 ; AU Hasan v. Dhirja, 
I. L. R., IV AIL, 518 ; Sita Ram v. Amir Begam, I. L. R., 
VIII All, 324.) It is not quite clear, however, whether 
the same principle is applied by the Allahahad Court 
to lessees or other persons possessing a qualified interest 
in tlie mortgaged property. 

The necessity for makiiig all persons interested in 
the equity of redemption either by way of second mort- 
gage or otherwise, parties to a suit by the mortgagee to 
enforce his security, was veiy fully discussed in the B"oll 
Eeticli Case of Syed Mahomed Maiuntaz-ud-din by tlie 
Calcutta High Court (XXIII Suth, \V. R., 187), on which 
it was held that a decree not made in the presence of 
persons who, either by way of second mortgage or other- 
wise, have ; acquired an interest in the equity of redemp- 
tion, is not binding on the latter# 
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I£ there be persons not parties to tlie suit claiming Legtubb 
an interest in tlie property, no form of dealing with the pro- 
perty in their absence can prejudice their rights’’ sarmi 
Couch, C. J., in Haran GkuoideT Ghose v. Dlnobimclhoa Okumier 
Bose, XXIII Siith. W. R., 190). The rights of such persons, BMiJi 
however, are nowhere cletined in the judgment. It is only dhoo Bose, 
said that the purchaser under a decree made in their 
absence purchases the property subject to their rights. He 
only buj^s the lien of the creditor and the equity of 
redemption, or such portion of it as resides in the debtor, 
that is to sa^q the entire interest which the mortgagor and 
mortgagee could jointty sell It is, therefore, only where 
there are no third persons interested in the property, that 
it becomes absolutely vested in the purchaser. 

The doctrine, therefore, Avhich is to be found in some 
of the cases in the books that a sale by a mortgagee con- 
ve3’-s the property to tire purchaser free of all subsequent 
incumbrances must now be received with some qualifica- 
tion. A mortgagee is no doubt competent to transfer the 
property to the purchaser in the state in which it was 
pledged to him, but it can only be effected by a sale lai- 
der a decree in which all persons interested in the equity 
of redemption are represented. If the sale takes place nii- 
cler a decree against the mortgagor alone, no complete 
title can pass to the purchaser, if there are others interested 
in the property. 

You must remember that the effect of a mortgage is to Case of 
transfer to the mortgagee only a portion, more or less ex- 
tensive according to the nature of the mortgage, of the brancer. 
estate possessed by the mortgagor. Such transfer, how- 
ever, does not preclude the mortgagor from dealing with 
the interest wdiich remains in him after the execution of 
the mortgage ; and where the mortgagor transfers, either 
wholly or in part, such interest, the transferree acquires 
against the mortgagee similar rights to those possessed by 
the mortgagor, so far as they are necessaiy for the protec- 
tion of the interest conveyed to him. It follows that if 
the mortgagee desires to foreclose the mortgagor or to bring 
the property to sale, a purchaser from the mortgagor or a 
second mortgagee will be entitled to redeem the first mort- 
gage, and thus to protect his own interest in the mortgaged 
property. Hence it has been held that to render a decree' for 
foreclosure or ^ sale effectual, the mortgagee must make sub- 
sequent purchasers or moumbrancei's parties to the snifc, 
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lECTUEs at least if lie has notice of them or cireiimstaiices exist 
1 ^* which should have put him on inquiiy. ( Venimta v. Ocmna^ 
I. L. R.j V Mad., 185. See also Venkata Navsammali 

V. MamiaJi, L L. R., 11 Mad., 108; Nara \\ Gulab Sing^ 
I. L. R., IV Bom., 83; KanitkaT v. Joshi, I. L. R., V 
Bom., 442; Dcmodar Dev Chanel v. Naro Mihaclev 

I. L. R., VI Bom., 11 ; Sobhag Ghmid Golab Ghand v. 
Bhai Ghand, 1. L. R., VI Bom., 193; Naran B-arshotom v. 
Dalatram Vircha^id, I, L. R., VI Bom., 538; Rwpclumcl 
Dagdiisa v. Davlatrav Vithalmv, I. L. R., VI Bom., 405 ; 
Madhavai v. Shamrav Vinayak, L L. R., VIII Bom., 168.) 

It would seem that, according to the practice of the Cal- 
cutta High Court, the question of notice is iminaterial 
Law of (MadJmb Thahoor v. Jhoonuck Ball Dass, XII Suth. W. R., 
Procedure. 1 Q 5 . GobiudMooidul V. Bauee Madimb Glme^Xl Suth. 

W. R., 548; No render Narain Singh v. Dtvarka Ball Mondtd, 
I, L. R., Ill Cal, 397 .) But the question is stili a moot 
point in the Bombay as well as in the Madras High Court 
(See Sanhane Kcdana v. Virupakshaha, I. L. R., VII Bom., 
146, and the cases cited above.) The mortgagee, however, is 
hound to make subsequent transferrees parties to his suit if 
he has notice of such transfer or if circumstances exist wliich 
should have put him on inquiiy, and po.ssession is regard- 
ed as suiBcient to put the mortgagee on inquiiy and to 
fasten him with constructive knowledge of the subsequent 
transfer. It is important to observe that registration is 
regarded by the Bombay High Court as constructive notice ; 

' hut this rule, which is not in accordance with the English 
law, has not yet been adopted by the other Courts. (See 
Rnp Ghand Dagdusa v. Davlarao Vithalvm, I L. R., VI 
Bom., 495 ; Barn y. Gulab Sing, I. L. K, IV Bo|n., 83 ; 
liadhai Vai v.Shamrm Vinayah, I. L.IL, VIII Bonn, 168; 
cf. Venkata Far sammah v. Ramiah, L L, Ji, II Mad., 
108 ; Venkata Somayamla v. Cannam Dhom, I, L. R., V 
Mad., 184; Ganga Dham v. Sivaravia, L L. R., VIII Mad., 
246.) I may mention. that in the English law, registration 
is not by itself notice ; if, howcYcr, a person ackmlly vsearcli 
' the register, he will be deemedTo have notice ; but ifa search 
is. made for a particular, period, the, purchaser will not,' by: 
the search, be deemed to have notice' of 'any 'instrument 
not registered within that period. ,(Sugden on Vendors and' 
Purchasers, p. 761.) A ditferent rule, lio.wever, 'prevails in 
America, and it has, been adopted, "as you have just beard, 
by the Bombay High Court. , 
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It seems that according to the English law, knowledge Lectuejs 
of subsequent incumbrances is not essential, and that a 
person claiming under a judgment of foreclosure or a de- Knowied^^e 
cree for sale will not acquire a good title as against claim- oi subbe- 
ants under a puisne title, altliougli tine mortgagee had no 
notice of their existence. But a person who is a party to brancesnot 
a suit for sale or foreclosure will be bound by the decree, and ^®seiuui. 
it would be no answer for him to say that other persons who 
had also a riglit to redeem were not represented in the 
action. Again, a person who is a defendant in his charac* 
ter of mortgagor will be bound by the decree in respect of 
any interest possessed b^diimin another character, although 
such interest does not appear upon the proceedings. This 
primiiple, however, does not apply to a person who becomes 
entitled to anotlier interest in the mortgaged estate derived 
from a person, after the decree, who was not a party to the 
suit. A mortgagor, however, may sometimes bo bound by 
a decree in an appeal to which he is not a party if his 
interest is identical with that of the appellant. At any 
rate he cannot get rid of the decree otherwise tliarj by a 
proceeding in the suit out of which the appeal arose (Fisher’s 
Mortgage, pp. 680-81). 

It is, therefore, clear, that in a suit by a mortgagee all WJm ou^rht 
persons claiming any interest in the mortgaged 
should be made parties, and that the rights of such persons the suit/ 
cannot be prejudiced by a decree for sale made iu their 
absence. But in no case whatever can a pe? son claiming 
a p iranioimt title be affected by the decree. A second or 
other puisne mortgagee may thus foreclose those subse* 
quent, without joining those prior to themselves, nor are the 
owners of prior incumbrances necessary parties to a suit for 
sale, as the sale is made subject to those incumbrances. ( But 
see sec. 85 of the Transfer of Property Act.) In the case 
of a derivative mortgage, however, the original mortgagee 
should be made a party. The mortgagor of an estate which Murt^mge© 
has been pledged as a collateral security is also a necessary ^ 
party to a suit for foreclosure against the principal mort- 
gagor, and so also is a surety, although bound only by a 
personal covenant if he has paid off* pjirt of the debt due 
from the principal (Fisher’s Mortgage, p. 813). In every 
suit for foreclosure or sale, the owner for the time being of 
the whole or any share of the equity of redemption must equity of 
be present, and it is incumbent on the mortgagee where the 
estate has been sold in lots to proceed against all the party. 
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Lecture purchasers {Peto v. Hammond^ XXIX Beav., 91). In this 
11^* country a purchaser tiiider an execution-sale, if his {>urchase 
Execunou confirmed under the Code of Civil Procedure;, 

pureimser is not a necessary party, as his title accrues only from the 
mrt\l which the sale is confirmed under Section 310 of 

the Civil Procedure Code. Under Act VIII of 1851) the 
purchase related hack to the date of tlie sale, and a pur- 
chaser under that Act, although liis sale might not liave been 
confirmed, was a necessary party to a suit by the mortgagee 
for sale or foreclosure (Bhairob Chunder Bondopadhya v. 
SImvdammy Pehi, I. L. 11., II Cal, 141. See also Itameshur 
Nath Singh v. Aleivar Jagjit Singh, I. L. R., XI Gal, 341, 
in which latter case, however, the attention of the Court 
was not drawn to the difierence between the efiect of a 


sale under Act VIII of 1859, and one under Act X of 1877. 
See also the unreported judgment in second appeal No. 54 
of 1886 decided by Petheram, C. J. aaicl Beverly, J., on the 
7th December 1886 Kali Pass Mookerjee, appellant v. 
Sheikh Arshad and others, respondents.) 

Partv with It must not, however, be understood that every person 
iuteresT^^*^ having a contingent interest must be made a party to an 
action by the mortgagee. In England, where the right of 
redemption has become the subject of settlement, it is 
sufficient to bring befoi'e the Court the first person entitled 
to the inheritance, and wdiere there is no such ]>erson a 
decree against the tenant for life, will, it appears, bind tlio 
inheritance (FishePs Mortage, p. 815). In this country tlm 
widow would seem to be entitled to represent the estate in 
an action hj the mortgagee except where the mortgage is 
one by the widow herself, in which case tlie reversioners 
ought to be made parties (Ntigender Ckimder Ghose v, 
Kaminee Dossee, XI Moore Ind. App., 241 ; VIII Suth. W. 
E., P, 0., 17 ; Mohwia Chunder Roy v. Ram Kkhore, XXIII 
Mitaksimra gtith. W. R., 174.) , Similarly in cases governed by tlie 
Mitakshara, it is sufficient to mnko the father a party with- 
out bringing in his sons.' {KrisImmnav.Permial/L LR., 
VIII Mad., 388). 

Tirtnai re- ^ The. question as to how far a' person not a party to , 
'presenta- g^it will be bound. by a decree made in his absence, is fre- 
' quently. complicated by questions, of substantial or virtual 
. " representation as it is sometimes called,' which have' intro- 
,duced the 'greatest uncertainty into tlie law. 'The topic 
properly b'clongs' to the law of procedure ; Imt 'S few words 
on it will not^ ■! , trust, be wholly out' of place.. , .The general 
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rule, no doubt, is tliat no person can be aiTectocl by a lecture 
decree in a suit in wliich he is not represented ; but excep- 
tioiis have been engrafted from time to time upon the ‘ ' 

principle which have had the effect of Sveli nigli eating up 
the rule,’ It is probable that our Courts have been in- 
duced by a desire to do substantial justice to depart from 
the fundamental principle that no person can be affected 
by a decree made behind hi,s back. But a too excessive 
regard for the interest of tlie execution-purchaser, which 
has presumably brought about this relaxation of the rule, 
has led to a great deal of uncertainty advantageous only to 
the ' prowling assignee,’ and the trafficker in doubtful litiga- 
tion. Those of you who -wish to study the subject, will 
do well to consult the following cases, whicli, *howevei% 
are only a few out of the many that could be cited, atid in 
some of which the cpiestion of the proper representation of Cases on 
minors in suits by or against them was also involved: — Lallct 
Seetaram v. liamhaksit TItakoor, XXIV Suth. W. R., 383 ; * 

Coiort of TFcMTfe v. Maharaja Coomar Ramuqjiit Singh, X 
Ben. L. Rep., 294< ; S, 0., XIV Moore Ind. App,, COo ; Jshan 
Chunder Mitter v. Biiksh Ali Soiulagan, Marshall, 614 ; S.O., 

SpL No. Suth. W. R., 190; Sadahiit Frosad Shahoo, v. Full 
Bash Koer, III Ben. L. Rep., F. B., 31 ; Baijan Doohey v. 

Bfij Bhookmi Ball Aimste, 1. L. R., I Cal, 133; Mohima 
Ohimder Eoy Ohowdhry v. MamKissari Acharjee Chow- 
dJiry, XV Ben. L. Rep., 142 ; Ilmdry v. Mhitty Ball I)Imr, 

I. L. R., II Cal, 395 ; Sham Coomar May v. Jotton Bihee^ 

XIV Suth. W. R., 448; I/'ufeeem Bihee. v. Khaja Gawhurali, 

V. Wym., 27 ; Hamir Singh v. Miissammut Zalcia, L L. R., 

I All, 57 ; Bajkrisfo Singh v. Bwngshee Mohon Bahu, XIV 
Suth. W. R., 448 note ; Sheikh Ahdool K-urreem v. Syed 
Jaun Ali, XIV. Sutli. W. R, 56 ; Baja lioghoo Mundo'iir 
.Singh V. Wilson, XXIII'Suth. W, R., 301; 3Iussammut 
Nuzeenm v. Moidvi Ameer Udden, XXIV Suth. W. E., 3 ; 

Balia Se& Bam y. Bam Baksh Tlmhoor, XXIV Suth. W. 

383 ; Fowell v, Wrighl, VII Beav., 444 at p. 450 ; Coekhi.rfh ' 
y. Thompson, XVIV esej, 321, at.pp. 825-26. In the illat- 
ter ofihe Petition of Jlira Ball IlooherjifYl. Bon. L. Rep., 

iMyiai^ Emam Mamtaziiddeen Mahomed 'Y. Bam ' ^ 
Coomar Bom, XI V^ Ben. L, Rep.,' 408 Bekraj Boy v. Beelm 
Bam Misser, VII Suth, W. R.,"52 ; Hunooman Persad Fan- '' ' 
deyY,M:U88(minmt lioonwrirree,; YlMoom Ind. App,, 393, 

;atp. 413; Qope.e Olioron . Burral v, Mmsammut Bukhee /' 
niMacnagh ten Sel,Eei>., 93; DeemBydl ^ 
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Lecture Lall v. Jagdeep Narain Singh, I. L. R., Ill Cal, 198; 
Assamathem Nissa Bibee v. Roy Luchmipnt Singh, I. L. R., 
“ IV Gal, F. B., 142; ShelcJi AbdooUah v. Haji Abdullah 
I. L. R., V Bom., 8 ; Jathanaik v. Venkatapa, I. L. R., V Born., 
14 ; Akoba Dada v. Shakha Ram, I, L. R., IX Bom., 429 ; 
Sotish Chunder Lahiryv, Nil Komol Lakiry, LL. R., XI 
Cal, 45. See also the cases collected in Vithal Doss v, Karson 
Doss, V Bom. H. C. Rep. (0. C. J.) 70. As to tlie right of 
a Hindu widow to represent the estate, see Oopee Mohan 
Tltakoor v. Sebun Koer, East’s Notes, No. 64; II. Mork^y’s 
Digest, 105. See also the cases cited inLalchand Ranulayul 
V. Gumtihai, YIIl Bom. IL C. Rep. at p. 156, 0. 0. J. 

I will now proceed to consider the rights of transferrees 
of the equity of redemption if the property under mort- 
gage is sold in their absence. It will be convenient to 
discuss in the first place the privileges of subsequent in- 
cumbrancers and then those of other transfei'rees of the 
I'ights of the mortgagor. 

Rights of The rights of the puisne mortgagee were discussed 
tvanSer^ree ^7 Calcutta High Court in the case of Oopibtm'- 
ofeq\iity cllioo Skatva V, KaUpuddo Banevjee (XXIII Suth. W. R,, 
338). In that case the debtor having mortgag<‘d his 
property to two persons in succession, the first mort- 
gagee brought a suit and obtained a decree but only 
against the mortgagor. The property was afterwards 
sold under the decree and piu'chased by the mortgagee 
himself. The second mortgagee also sue<l the debtor, and 
the property was again sold under Ids decree and 
Gopifnm- purchased by the creditor. TheCourtheldthatthopur- 
eijaser under the first decree was entitled to possessimi ; 
but that, as the puisne mortgagee was not a party to the 
decree under which the purchaser acquired his tiWe, the 
purchaser under the second decree had a right to pay off 
the amount due under the first mortgage, and tltat upon 
such payment he would be the ^4iolder of the first chaige” 
on the property. You will observe that this case rec«>gnisrs ^ 
the light of a puisne incumbrancer’ to pay off tlie debt on 
account of which the estate may have been soil, and iliiis 
to treat the , purchaser as the owner of the estate sulyect 
to his claim. As to' the question of possession, '''the Court 
held that the right, to tlie possession of the property Avas 
vested in the debtor and passed to the purchaser uiidk’ the, 
first execution.' I shall try to illustrate the, principle . laid 
dowE' ' by the Court ■, by putting 'a" hypothetical case. 
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Suppose an estate is worth Rs. 20,000, and that it is mort- Lecttjee 
gaged first to A for Rs. 15,000 and then to B for Rs. S,000. 

The interest which remains in the debtor after the execu- 
tion of the two mortgages is, therefore, worth only 
Rs. 2,000. Now, suppose the property is sold l>y A in exe- 
cution of a decree against tlie debtor ami in the absence 
of B. The purchaser purchases only the lien of the cre- 
ditor and the right of redemption suhsisting in the debtor, 
wliich together is by the hypothesis worth Rs. 15,000, 
plus 2,000, = Rs. 17,000. Now B would have a riglit to 
pay off the debt due under the first mortgage, and to 
treat such payment, together with the amount clue to him, 
as a charge on the property, z.c., by paying off to the pur- 
chaser the fifteeti thousand due under the first mortgage, 
he would acquire a charge on the property for ihs. 15,000, 
plus 3,000, = Rs. 18,000. But, in order to enforce that 
charge be would have to bring a suit against the purchaser 
who, as we liave seen, has acquii'ed the right of redemp- 
tion of the debtor. Now, if the purchaser pays him off, 
he acquires an absolute title to the property. But in that 
case he would have to pay altogether Rs. 17,000 minus 
15,000, ^,6^, Rs. 2,000, plus 18,000, == 20,000, which we have 
assumed to be the value of the property. But suppose 
the purchavser does not choose to pay oft* the consolidated 
charge on the property, the property must be sold, and 
assuming that it fetches its proper price, the mortgagee 
gets Rs. 18,000, and the purchaser gets back the two tliou- 
sand rupees whicli he bad paid. If the property is so 
heavily burdened that the right of redemption is worth 
nothing, the purchaser would not be safe in paying any- 
thing for it in excess of the debt due under the first mort- 
gage. To that extent, liowever, he would be secure against 
the claims of subsequent incumbrancers. If the purchaser 
pays less than the amount of the debt secured by the first 
mortgage, he may not perhaps be able to insist upon the 
secoml mortgagee paying to him anything in excess of The 
purchase money, although I am not to be understood as 
saying that the case would not be different if the creditoi” 
himself became^ the 'purchaser. 

When a second mortgage is created in favour of any Sale by 
person, lie becomes entitled To pay' off the first mortgage or , 
to sell the;property subject to the.'prior ' security and this 'braucer. 
right' is : not' destroyed ' by The'' acqu'isition by the ^ first, 

, mortgagee' of the right 'remaining in the ^ owner ^ after ' ihO' 
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Lecture creation of the sceond mortgage as his right to call for a sale 
of the propert}^, subject to the rights of the prior iiicuiii* 
brancer, cannot obviously be defeated by a transaction to 
which he is no party. A sale by a puisne incimibrancer, 
thereforej will pass to the pureluiser whatever rights re“ 
main in the owner; and if the right of possession lias not 
been parted with, the sale will cany with it a right to 
recover ])ossession of the mortgaged property (Veveata-- 
chella Kandian v. Pathjanddien, L L. K., IV Mad., 213. 
See however, ItchniL Ndi'kan v. Stibbami/ii Jlliidalij VII 
Mad. H. 0, Eep., 229). If, however, the first mortgagee is 
in lawful possession by virtue of his agreement will i the 
mortgagor or otherwise, his possession cannot he disturhed 
by a purchaser under a second mortgage. (Mudimn Mo'lvim 
Pass V. QoJcid Poss, X Moore Iml. App., 5G3 ; V Bath. 
W. E., 91 ; llaglmnaih Prosiid v. Juraum^ I. L, li, 
VIII AIL, 105.) AvS between two purchasers, the right of 
possession is determined by the priority, not of tlie respective 
mortgages, but of the respective sales, provided, of course, 
that the possession continued with the mortgagor when 
the property was 'first brought to sale. (Wanack v. I'eluch, 
I. L. R., V Oal, 265; Pirgopal v. Bolakee, L L. li, V Oah, 
269.) 

Eights of It follows from what I have said that the person who 
buyer of equity of redemption will bo entitled in his 

the equity character of transferree to redeem all mortgages on the riro- 
of redemp- (Damockw* Pevaclmid y Alahadev/l, L. R., VI 
Born., 11.) 

I may mention that it is not usual in the mofussil whore 
a puisne mortgagee is a party to take an account of what 
is due to him on his security. It seems,, however, tliat a 
different practice is observed on the original side of 'the 
High' Court, which may well be followed iiitlie liioffusil 
Courts. (AtJiindro Bhoostm Ohatterji Y.Plmmioo Lall 
Jo/4wry, L L. E,, T Oal, 101.) 

"■:The 'principle applicable to subsequent moidgagos has 
.been extended to other persons possessing ,a qualiticd in- 
terest in the equity of re<Jemption— lessees, for instance, 
holding under beneficial leases 'created subsequently to, tho 
' ' mortgage. ' ' . ' ' ’ 

, As 'I have already pointed out, the fact of' the existence 
; of' a' first mortgage is no .'bar ho the creation of a second 
' ' mortgage^'Or ho an "alienation oi thO'; whole' or a\part bf" 
the interest: of ^hhe 'debtor, .subject, "to; the /flir^t' 'mortgage; 
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If, therefore, tlie mortgagor carves a tenure out of tlie mort- Lecture 
gaged property, the Court cannot in the absence of the 
tenant sell anything except the rights of the creditor and 
the outstanding right of the debtor, namely, the right of 
the former to a charge on the land and of the latter to 
the reversion. The tenant, therefore, cannot be affected 
by a sale conducted behind his back, nor can the pin-chaser 
disturb his possession. (Kokil Sing \\ Duliclumd^ V Cal. 

L. Eep.,243.) 

A similar rule was laid down in the case of Baij NatliBai) mitk 
Bing v. Qohonlhone hall (XXIV Suth. W. R., 210), in wliicli 
the purchaser at a sale by the mortgagee souglit to set aside Lull 
a lease created by the inortgogor after the mortgage. Tlie 
lessee was not a part}^ to the suit by the moi‘tgage creditor, 
and the order directing the sale was made in his absence. 

It was contended, on behalf of the purchaser under the 
execution, that the lessee was not a necessary party to the 
suit, and that as the lease had been executed subsec|uently 
to the mortgage, it was nob binding upon tlie purchaser. 

The Court, however, held otherwise, being of opinion that 
the sale did not pass the property absolutely to the pur- 
chaser, and that the rights of the lessee "who claimed an 
interest in the property could not be prejudiced by a sale 
under a decree made in his absence. It would, however, . 
seem, although the point was not before the Court, that tlie 
purchaser, as assignee of the lien of the creditor, would 
have a right to insist, upon the lessee's redeeming him, and, 
on his failure to do so, to sell the ]>roperty, the purchaser 
being entitled to a charge for the price paid by him on the 
proceeds, to the extent of the lien of the mortgagee who 
first put up the property to sale ; and this would seem to 
be the only course open to the purchaser if the mort- 
gage-security was impaired by the creation of the term. 

The price paid by the jmrehaser will, as you have just 
heard, be a first charge on the propeidy. The tenant would 
then have a right to be reimbursed out of the proceeds, 
the ptirchaser obtaining the 'surplus, if any, as , represent-* 
ing,'the, value of the outstanding right in the mortgagor. 

:Untler the law as it:stood''before,'the 'Full Bench', ruling, 
in Harau Chimder Qhose's' ease' {XXIII ,Suth.,'W.R.> 187), 
the^' sale" 'by 'the ' mortgagee ^ would have avoided 'the lease, 
and” the right , of ' the tenant would have been confined' to 
the. "surplus; proceeds'uf the' sale, ^ {Btop Kislioree DmseB^ 
Mahomei^ Salim, ^ X , Suth./W'* "R.>lSlpI' Ben.'L. ' Rep^^' 
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A. C., 154. See also Raj Narain Singh v, Sheera hfean^ 
VII Sutli. W. R., 67 ; Beejoy Qohincl Bitml v. Bheehoo 
Roy, X Sutli. W. R., 291.) 

I have already said that the effect of not makiog a 
person who has an interest in the equity of iedem|)tiou a 
party, would be to let liiin in to retleem. It seems that 
at one time some reluctance was felt by the Court in carry- 
ing out this prinei})le to its logical consequences and the 
case of Mothura Safh Paul v. Chunder Money Dahee 
(I. L. R., IV Gal., 817) is sometimes cited as mi autlm- 
rity that it is not always necessary to make the trans- 
ferree a party defendant in order to bind Iiis interest. 
But that case was very peculiar in its circumstances, and 
the purchaser, at the sale by the mortgage, was the holder 
of a subsequeiitly created putnee who was in actual posses- 
sion of the property, but it was neverthless sold under the 
decree to which he was no party, although he had, equally 
with the donee of the original mortgagor, a right to be repre- 
sented in the suit. The putneedar in tliat case was in a man- 
ner forced to make the purchase for the protection of his 
own putnee rights. As between him and the donee the 
Court seems to have thought that there was an equity in his 
fiivour overriding the claims of the donee. It must also 
be noticed that the rights of the donee were expressly re- 
served, the Court observing that if she could establish her 
title to the property in any suit properlj" framed for the 
purpose, she would beat liberty to do so (g). 

There appears to be some difference of opinion as to 
the principle on which the account of the mortgage- 
debt should be taken in such cases* In some cases the 
account has been taken on the basis of what has been found 
due under the previous decree. (Mohan Mimohtmr v* 
Togmiha, I. L, R., X Bom., 224.) lu' other cases, however, 
the account has been taken on a somewhat different 
basis. (Sheikh Abcloollah Saiba v Hajee AbdooUah, L L. 
R., V Bom., 8.) I need scarcely point out that the right 
of redemption must, if the mortgagee insists upon it, be 
exercised ' in respect of the mortgage as ' a whole, ' as 
no redemption can be allowed of a part in this any more 

<^) There are, however, some reported cases in which this ri^ht does 
not seem to have been ^iven effect' to. (KhevraJ Zifimm, 
I. n,' n., V Bom., 2 ; Skeslimri v, Salmd(n% I, h, R.,'*? Bom,, S. Bat see 
Bheihh AMmlliih Ahdmlak, I. Ii. R,, Y Bom., 8 1 ' Jatim Wa4k v* 

VenMtapa,, h h. R., Y Bom.,, U ; Mm&hwar 

X Bom., 2,24, and'the'oatea <5ited ,thereiu*): ; ' V' ^ ' 
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tlian in other cases, although the effect of this might be Deotube 
to keep alive the right of redemption even of those who 
were parties to the decree, and, therefore, in one sense 
bound by it. 

You have heard that it is not the practice in the niofus-* Practice m 
sil Courts for the mortgagee, who sues for and obtains a 
sale of the mortgaged premises, to make a formal convey- 
ance to the purchaser, and yet the property itself, as it 
stood when the mortgage was made, passes to the pur- 
chaser, whatever- may be the language of the certificate 
of sale. The mortgagee who puts the Court in motion, 
and at whose instance the property is sold, is estopped 
from denying the title of the purchaser, although lie does 
not execute a formal conveyance to the purchaser. {Ravji 
V. Krisliaji, XI Bom. H. C. Rep., 189, 14)2 ; Kasan 
Dass V. Pranjivan, VII Bom. H. C. Rep., 146, A. 0. J. ; 
Shringarimre v. Petlie, I. L. R., II Bom., 662 ; Khevraj 
V. Lingaycir, I. L. R., V Bom,, 2 ; Slmhgiri Shamvaj v. 
Salvadorms, I. L. R., V Cal., 5; Sheikh Abcloollah v. 

Eajee Abcloollah^ I. L. R., V Bom., 8). It is immaterial 
whether the mortgagee is himself the purchaser, as the 
fact cannot affect the estate which passes by the sale. 
(Damodor Dev Ohand v. Maro MohocUr, I. L. R., VI 
Bom., 11] Mohan Mmiof v. Tognaka, I. L. R., XBom., 

224) 

Although an equity of redemption is saleable in exe- Mortgagee 
cution under the Code of Civil Procedure, a mortgagee Sii" 
is not entitled to sell the bare equity of redemption equity of 
under a mere money-decree(A). We have seen that iR 
the mofussil whenever a mortgagee sells the property money- 
pledged to him, whetlier the decree is a mere money- 
decree or a decree for sale of the mortgaged property, the 
mortgagee is estopped from denying that the lien is trans- 
ferred to the purchaser. The evils, therefore, so forcibly 
pointed out by Mr. Justice Maephersou, as attending a sale 
of the bare equity of redemption, cannot arise in the mofus- 
sil. /{KaminiDevi r. Bam Lochon Sircar, Y Ben. L. Rep., 

450 ; see also Raja Ajudha Ram Khan v. Shama Choron 
Bose, 6th July 1852; Supreme Court, Bourke’s Eep., 161, 
note.) The only disadvantage under which the mortgagor 
labours is that he does not get the benefit of a period for 
redemptioni According to the practice on the original 

^ (/i) See Sec. Transfer of Property Act, ^ 

,, 10 ' ^ 
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sido of the High Oom't, the Hon of tho mortgagee does not 
pass to the purchaser upon a sale under a mere money- 
decree, and the execution of such a decree is, ihercibre, 
limited to property not coniprisiMl in tho murigage. 
( Belcliambor s Practice, pp. 3*11) But hce 
biiUy V. Shama, I. L. ll., 1 Cal, 317.) But the mofussil 
])raetice is different; and, its('ems to urn, thei'crore, ilnit the 
observations of some of the learned Judges ns to the idleei 
of a mortgagee buying the property uiortgage<l to him iu 
tho mofussil are based on the erroneous. su])posiiion that 
unless tho mortgagee joins in tlic sale so as to pass his 
intorost, a sale by the Court ^Youkl only transfer tho 0([uity 
of redemption. 

The next question which presents itsidf is in rospetd of 
tho terms on which a transferee would be entitled to redeem 
a purchaser at a sale by the uiortgagxso under a de<’rce made 
in the absemie of the transfenm. In tlic casti of 
ommnessa Bihi v. Ifit IloHon Bose, the Court said iu 


detorinining the terms on the putiieedar slioiihl bo 

Kasmn- allowed to redeem : Now, the price paid by the plaint id 
for the land in dispute when ho pur^^ fax the 10th of 
Mo(fo)h November 1867, may have been eitlier more oi’ less than 
that aggregate amount. If it wa.s monj, we think that the 
defendant is entitled to redeem on p^iyiug the aggregate 
amount (with iutex’cst as hereinafter mentioned) ami no 
more ; because it was not her fault iliat she was not made 
a party to the mortgage suit and she has not retadvisi.. '^'C 
excess. If, on the other hand, it xvas loss, we think i\ 
defendant is entitled to redeem on paying the amount paitP-x 
by the plaintiff as purchase-money on the Ibbh November 
18G7 (with interest as hereafter mentioned). The defend- 
ant havHig the altornativo of paying either of tho anuuiutB 
referred to, must also pay interest at tlio rabj of (5 {hu* cent, 
per annum for three „^jsarB preceding tho date of tlux decree 
of tho Lower Court upon tlxo capital sum so to be paid un- 
til the date of payment. The defciKlant will be allowed 
six months within which she must pay the.so sunis, and 
tho decree will bo, that unless she pays tho smaller of the 
capital sums before indicated, together xvitli iuteiusi thereon 
as before mentioned, within the said six months, slm will 
be foreclosed, and tho plaintiff will be entitled to a decree 
for khas possession. If, on the other hand, she makes the 
payment directed within the six months, then, the plaintiff, 
upon such payment, must convey to tlie defendant all tlie 
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interobtfs of the plaintiff in tlie pi’operty” (Kassimunnessa LEOTTrEB 
V, Nil notion Bose, I. L. R , VIII Calc., 83). But ordinarily 

an account oiiglit to be directed which must be taken in 
the presence of all persons interested in the equity of re- 
domptioji. In the case of Ohliil Singh y, Dooli CImnd, (¥ 

Calc. L. Eep.; 3), the Court said : '' The plaiiitifls have, 
by their purchase, acquired a first charge for the first mort- 
gagee’s lien on the laud; but the mortgaged property con- 
sisted of many separately defined portions, though there 
was no distribution of the debt, and these have been sep- 
arately sold. How far each purchaser can charge the par- 
ticular portion of the property in which ho has acquired an 
interest can onl}^ be determined by distributing the debt; but 
for this purpose the proper parties are not before the Court/' 

If it were otherwise there might he such a result as 
thi^ : five properties are mortgaged in the lump for rupees 
5,000, and, sulisequontly, mukurrari grants are made to five 
difioren t persons. The mortgagee sues the mortgagor alone, 
gets a decree and order for wsale, andjthe properties are 
lotted separately ; Nos. 1 to 3 sell for Rs 2,000 each, and 
ilie sale stops : the mukurroridars of Nos. 4 and 5 would 
be free of any <;barge, though they deliberately took sub- 
je(5t to an undefined charge. Mukurroris 1 and 2 would 
bo su])ject to a charge of Rs. 2,000, and 3 to one of only 
Rs. 1,000, taking them to be sold in this order. Thus, it 
appears that until all parties concerned are brought into 
Court, nothing can be done {Ohliil Sing r, Duli Ohand, 

VCalc. h Rep., 243). 

In the case of Weela Canto Banerjee v. Shooresh Olmnder NeehCanto 
3[tiUicJc,a. L. R.XII Cal, 414), the High Court having 
allowed the defendant, who had purchased only a portion 
of the mortgaged property, to redeem the plaintifi’ who was 
also tlie morigagoc, on payment only of the price paid by 
him at the execution sale without directing any accounts 
at all ; the Privy Council observed that it was quite a new* 
thing to allow the purchaser of a single fragment of the 
equity of redemption without bringing the other purchasers 
before the court to have an accoxtnt as between himself and 
the mortgagee alone, so that the mortgagee might be paid oflf 
piecemeal ' Such a law, their Lordships observed, would 
result in great injustice to the mortgagee. It would put 
him to a separate suit against each purchaser of a frag- 
ment of the equity of redemption though purchasing 
without his consent; and he would have separate suits 
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Lectueb against each of them, and suits in which no one of the 
parties would be bound by anything which took place in 
a suit against another. DiiScrent proportions of value 
might be struck in the different suits, and the utmost 
confusion and embarrassment would be created. 

But so far from contemplating accounts between all the 
parties concerned, the High Court did not direct any account 
at all ; not even the ordinary account on whicli a redemp- 
tion decree must be foimdecl They went at once to say, of 
their own discretion, wliat should be the price paid for tliis 
mortgaged property. (Neela Canto Bmierjee v, Sooresh 
Chimder IhiUiGk I L. R., XII Calc., 423) ('/.). 

Mortgagee In describing the interest which is transferred to a 
property purchaser under a sale by a mortgagee, I said that lie ol)taiiiB 
discharged what the mortgagee and the parties interested in the equity 
of redemption who are on the record could jointly convey ; 
but it is pointed out in a recent case {Ham Hath Dass v, 
Baloram Plioolmn^ I. L. R., VII Cal., 677 ), that it would 
be more correct to say that the mortgagee sells the property 
of the mortgagor discharged of his own lien. The Court 
after stating that the Full Bench Ruling in Syed Momfcazood- 
deen’s case (XXIII Suth. W. R., 186 )had Ittid down, first, that 
a mortgagee who obtains a decree for sale of the mortguged 
property cannot sell that property, reserving his own rights 
over it, because such a proceeding would be inconsistent with 
the avowed object of the sale, and, secondly, tliat if the mort- 
gagee obtains only a simple money-decree, he is precisely in 
selling the property in the same position so far as liis own 
interest is concerned as if he had obtained a decree for sale, 
goes on to say “ but how can this ruling of the Full Bench 
assist the appellants' argument in this case ? It seems to 
ns to be (juite beside it. Indeed, the reason of the Full 
Bench seems rather opposed to the appellants’ contention. 
EamuifiY. When the mortgagee puts up for sale the mortgagor's 
Bohram. passes with the property, 

because, having regard to the nature and object of the sale, 
the lien is inseparable from the property. 

But when the mortgagee professedly puts up the mort- 
gagor's property for sale, but, in fact, sells nothing, because 

' ^ (%) lougM to moutiou in passing th^t the above case is also an autbori* 
ty for tbe proposiMon that a purchaser of the equity of redemption who 
' 'alleges ' a paramount title and disclaims the right .to redeem ' ,vrbe» the 
' mortgagee seeks to enforce 'Ms lien ■•and thus causes' the dismissal of to 
" sMt, cannot afterwards set up a oMm to 'redeem; 
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mortgagor has no property to sell, why should the Lecturu 
mortgagor's lien pass to the purchaser ? The reason why 
it passes in the other case is entirely absent in this; and I 
know of no provision of the law which enables a judgment- 
creditor, under colour of selling his judgment-debtor’s pro- 
perty, to sell his own. 

‘ Besides which, it appears to me, that if the appellants^ 
contention were correct, it would defeat the very object o£ 
the Full Bench, which was to prevent the mortgagee from 
selling the mortgaged property, reserving to himself his 
own lien. 

Suppose a case of this kind. A mortgages a property to 
B, and then sells his own interest to 0, B sues A for the 
mortgage-debt, obtains a money-decree, and puts up A’s 
right, title, and interest in the property for sale. 

At the same time, B also sues 0, praying that the 
mortgaged property in C’s hands may be sold to satisfy 
the mortgage-debt; and he obtains a decree to that effect. 

The sale under the decree against A takes place first, 
and D becomes the purchaser. The property is then sold 
under the decree against C, and E becomes the purchaser. 

Under which sale does the mortgagee’s lien pass ? 

If the contention of the appellants’ pleader is correct, it 
passes by the first sale, and yet the consequence of this 
would be that E, under the second sale, would have 
bouglit the mortgagor’s property, subject to the mortgagee’s 
lien, which would then be vested in D. In other words, 
the mortgagee would thus have been enabled to do tliat 
which the Full Bench considered to he contrary to justice, 
namely, to sell the mortgagor’s interest for payment of his 
mortgage-debt without giving the purchaser the benefit of 
his own lien.” (Eamnath Ecmy.BolormiFlwokimsL L. E,, 

YII Cal, 681— G82.)' 

It is somewhat remarkable that this very case is put in 
a hypothetical form by one of the learned Judges of the 
Allahabad High Court to show that the lien of the 
mortgagee does not pass to the purchaser under a money- Khuhcimd 
'ilecree. In fhe, case of RJmhchand v. Kallimi DasB (I. 'L. 

E., I All, 240.) Mr. Justice Turner says: *'the Galdutta 
High Court allowed that the fact that property is mort- 
gaged, to one, is no bar to, the mortgage or sale of the equity 
^,or right of redemption to, another.. Let it be assumed that 
the mortgagor sells bis interest absolutely, then, if the 
mortgagee sues Oil the personal undertaking only, he must sue 
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the original iTiorbgagoi% lie cannot implead tlic pnrcliaROi’j 
and if lie obfcains a decree, lie can enforci^ it only sigaiiist 
tlie property of tlic mortgagor ^Yl'lO, Gtj liiis no 
interest left in til e mortgaged property, and if, instead of 
selling tlie mortgaged property, lie sells tlu‘- |)roperly of’ ilu:^ 
mortgagor, no interest in the collateral security |niss by 
sEcli a sale to the purchaser {Khubchand v. Kidlhin 
LL.II, IVAll, 217.) 

You will observe that the security acfj aired I)}" a mort* 
gagee under a simple mortgage is the right to sol! tdie 
entire estate of tlic mortgagor as it cxi.sl(.Ml at the dale of 
tlie mortgage, free of any charges on the ])roperty snl^si'- 
quently created the mortgagor. The nssjiit aiiihfn‘ilic?s 
have made no alteration in respect of tint nature of iho 
security to which the mortgagee becomes eiitiilcMl under 
this form of mortgage, the rale laid down by tlie Cou!*t 
being a mere rule of procedure. The mortgagee hm still 
the riglit to sell the entire estate of the mortgagor as it 
existed at the date of the mortgage, but he must talvc care 
to bring all puisne claimants before the Court. Under a 
decree for sale obtained in their absence, the mortgagee can 
only transfer to the purchaser the benefit of his own lien 
and such interest as may be possessed by the mortgagor 
at the time of the institution of the suit. 

A mortgagee may, with the permission of tlie Court, buy 
the mortgaged property in execution of his own decree; 
but it has been thrown out in a recent case tliat w'here the 
mortgagee himself is the purchaser, lie must prove t-liafc 
paid a fair price for tlie property^ In the case ot 11 tiri 'v. 
Tara Prmomio Mookerjee (I L, li, XI Ual, 718) tlie 
Court' said: it i8*clear,that' when 'a iiiortgagcc has 

sold any portion of the mortgaged property iuKlerlus'’’decrce, 
and has purchased it himself, he is bound,' before he caii|)ro*- 
ceed further against tlie mortgagor, to prove that there is'still 
a balance due to him, and that the pniperiy sold real iw'sl a 
fair, amount, and this ought to be inquired into most care- 
fully by the' Court to whicli the ^,applicatioti to share rate- 
ably is made. ^ The; mere fact that thC' property ' .was ' pur- 
chased at auction is ■ not alone- aufBcieot to prove ..it'-s value, 
where the mortgagee himself is the purchaser. .It would 
manifestly be inequitable tO' allow a mortgagee to- biiydii 
the mortgaged 'property; at auction 'for a sum- far below its 
ml value,, . and then to, go on against other pro'perty U'f 
the-' mwtgagor to,,,tto injury of other creditorsd^' Similar 
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observations liave been made in other cases; but I am not Urctueb 
aware of any distinct authority for the position that a mort- 
gagee buying with the leave of the Court is in a diftbrent 
position from an unsecured creditor, wliile tliere are cases 
directly the other w^ay (j). In the case of Mohon Alanov 
V. Togoo ‘IVookct (I. L. R., X Bom., 224,) the Court held BonUxif 
that when a mortgagee brings to sale the mortgaged ])ro- 
pert.y, he sells the estate, as it stood at the date of his mort- 
gage, free from all subsequent incumbrances, and the fact 
that the plaintiff is liimself . the purchaser cannot affect the 
estate wlu(3h passes by the sale (see also Bamodor I)ev 
Ohand v. Alohadev Kelkm% I. L. R., VI Bora., li). 

It is perhaps idle to expect that the authorities allowing Ciiticism. 
a puisne mortgagee to redeem in the absence of fraud, not- 
withstanding the opinion of the Allahabad High Court to 
the contrary, will bo reconsidered (/^). I may, however, be 
permitted to observe that it is somewliat dotibtful whether 
the Courts have nob gone too far in their anxiety to protect 
the interests of puisne incumbrancers. It is true that no 
person ought to be affected by an order made in his ab- 
sence. But how is the puisne incumbrancer affected by 
the conversion of the estate into money ? He inaj^ have a 
right to the surplus proceeds, and if that is secured to him, 
it is difficult to discover how he can be possibly prejudiced 
by a decree for sale, (see Section 295, Proviso (c), clause (3) 
of the Civil Procedure Code.) In every system of law iit 
which the pledgee possesses a right of sale, what he sells 
is the property pledged to liim, and not merely an undefined 
interest in the pledge, and no claimants upon the property 
posterior to the first pledgee can interfere with this right. 

(See the observations of Markby, J., in Ilanm Okmider 
Ohos&'v, Denohmdhoo Bose, XXfll Subb. W. R,, 193.) I do 
not deny that very different considerations would arise if 
the mortgagee asked not for a decree for sale, but. one for 
foreclosure. A decree for ^ foreclosure stands upon a very 
different footing from a decree for sate, and there is no real 
analogy^ between the two.. 

' (f) As to tKo efeefeof a depree-Rolder buyiagf wMout the leave of the ^ 

Ooirt, see MmMi Mhw lUy , v. Drojo Mth Sir&ar, 1, Xi, Z, V Cal B'OS 
JmihiTlai v. Honhwk 1. h,; K., T Bom., '57,5' y MtihomM Gmm ^{Jhowdhm 
Y.v TjoU I. L. R., X Oal,, 757./ Moihoov^ I)iW v# Math&oui Ldll' ^ 

7B1. 

(h) Bor tbe present''^ state' of ,tlxe law,, see sec, 85 of the ' Traasf or of 

'Bfoperty, Aefe, '’g, ' V ' ' ' ' 
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Leotueb There is, besides, another aspect of the qnostion which also 
deserves consideration. It is very seldom, indeed, that an 
Law of estate sold under an execution realizes an adequate price ; 
execution, and the encouragement ofiered to speculative purcliahers is 
one of the principal sources in this coiuiiry of a good deal 
of litigation never very healthy, and frequently dishonest. 
It is not difficult to foresee that the result of the recent 
authorities will be to aggravate the evil, and that both 
mortgagor and mortgagee will sufier by the sale of rights 
which must remain to a great extent uncertain and un- 
defined. The mischief is guarded against in other systems 
of law by provisions which, while they secure to the cre- 
ditor his just rights, prevent a needless sacrifice of the pro- 
perty of the debtor. Indeed, in this respect the interest 
of the creditor ought to bo identical with that of his dehtor, 
as the object of both must be to secure the best possible 
price for the property. Under the law as it was formerly 
understood this could always be effected by a sale by the lirst 
pledgee, who it was thought could pass the property free 
of all subsequent incumbrances. In the case of a puisne 
incumbrancer the result was, no doubt, diifereni, as a 
sale by him was subject to all prior mortgages. But I 
am by no means sure that even in this case it might not 
be more convenient to allow the creditor to sell the estate, 
the preferential right of the prior mortgagee to the ptu’- 
chase money being secured to him. 1 am afraid that tho 
suggestion may be regarded as too swecq>ing, if not al- 
together wild and impracticable; and I am free to eoufi\sH 
that it is one which I should not have ventured to make 
if I had not found similar provisions in the law of France 
Practice of and Other countries, whose jurispriKlonee is Biouldd^^ 

the Eoman law. Roughly speaking f fm^ 

^ tend to give a detailed account) jj^ffleundor an exe- 
cution extinguishes all hypoth^rf rights or tlobts affect- 
ing the property, tho riglrt-^Tthe creditor being trans- 
ferred to the purchase-motmy. For this purpose the pro- 
ceeds of the sale are deposited in the Court, and the 
creditors of the mortgager are cited to appear and assert 
their claims. A proceeding is then adopted by which the 
respective priorities of the creditors are ascortaincMl, and 
the proceeds divided according to the result of the investi- 
gation. This proceeding is called the pmferenim and con- 
currence of creditors. Its object is to comprise the adju- 
dication and assertion of those claims which are prior 
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or preferred, as well as those which are concnrrenfc. Each 
claim to be preferred or ranked concurrently is regularly 
brought to issue and debated ; and the Court, by its sen- 
tence, declares the order in which the parties are to rank 
on the proceeds. (Code de Proced. Civile, tit. 14; see 
also Burge’s Foreign and Colonial Law, Vol II, pp. 592“93 ; 
VoL III, pp. 229-30.) This is a very simple and intelli- 
gible rule. It secures to the debtor a fair price for his 
property, and thus, as I have already explained, effectually 
protects the interests of the creditor. Trafficking in 
doubtful claims — one of the least interesting phases of 
litigation in this country — finds no encouragement in such 
a system, while the rights of the creditors are protected 
with a jealousy not less scrupulous than that which we 
find in systems with which we ai*e more familiar (?). 

I have ventured to detain you with this slight sketch 
of the Continental system of execution, not because I 
think there is much likelihood of the introduction of the 
principle into our own law (m); but because I think tlie 
student ought to have some acquaintance with the leading 
features of a system of jurisprudence which obtains in 

large part of the civilized world. A too exclusive 
ntion to any one system is likely to induce a habit of 
, which I am afraid is to be found in other persons 
the learned conveyancer, mentioned by Mr. Justice 
Stephen, who thought that an attempt by the legislature to 
preserve contingent x'emainders without the intervention 
of trustees, was as absurd as an attempt to alter the laws 
of nature. The worthy conveyancer was only a type of 
a great many lawyers, whose number is perhaps larger 
than is ge’nerally supposed, and who believe not only in 
the necessity but also in the sacredness of every techni- 
cal rule, however unreasonable, which they find in tlie 

(l) The Hoa’ble Mr. Evans in his speech oa the motion to pass the 
Transfer of Property Act, said : There being’ no machinery for bring- 
ing together into one snxt the various iucumbranoes on the property, 
endless confusion had been the, results and the decisions of 'the Courts 
upon the almost insoluble problems arising from 'this -state of things, had 
been numerous and contradictory. The result was that, the mortgaged 
property ooUid not- fetch anything like' 'its value. The debtor was 
ruined, the honest 'and respectable money-lender discouraged, and a vast 
amount of: gambling and speculative litigation ioatered,” 

(m) An attempt, although slight and imperfect, has been 'made in this 
direction by '/the., Legislature' in section- 205' of the Code of -Civil Prooe-, 
dure -and sections 67 and 96' of 'the Transfer nf Property Act. I, how-' 
ever doubt very much whether these provisions will be .availed of largely 
ih'fchisoouufcry, , 
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system in wliicli they ImTc been brought up, while aipy 
proposed improvement is sure to lie deiioiiiu'ed very imieh 
after the fashion long sinct^ hold up to rldieule hy the 
wittiest writer the English Church has given to the present 
centiuy. 

To return: as the law at ]>rcsciit stands, the right 
which passes under a sale ])y the inorigaget^ is tlu^ (miiro 
interest whicdi the mortgagor and mortgagee <‘ou!d jointly 
s(‘]l. Where the subsequent transferrees, if any, an^ ])ariies, 
and tlie order lor sale is made in their ])!'(^s(m(a‘, ilu^ pur- 
ehasto- ac(|uircs a liiglier riglit which may he descrllKsl as 
the entire interest wdn'cli the niorigagee together wifli tlio 
niorlgagor and his transferroos cou](l joint ly (*oi!vey. I n the 
case, however, of a second mortgagee, the sale would lie sub- 
ject to the prior charges, {Doolal (Unimhr v, Gohui) J/owee, 
XXTI Buth. *W. 11., 8t>0) ; but if the first mortgagee is a 
party, as he ought to bo, there is no reason wliy the pi’opcrty 
should not be bold free of all iiieumbranees, the ilrst mort- 
gagee having a paramount claim on the proceeds of the sale. 
1 must, however, admit that, in pra<*tice, this is seldom if 
over done. I may mention that in England, in a suit for 
sale, if the prior mortgagee is a paii.}% he must bo re- 
deemed. (SpeneCs Equity, Voh IT, p. h71). 

It is scarcely necessary to point out that the second 
mortgagee stands in the same relation to |H)sicrior mort- 
gagees that the first mortgagmMloew to him, and that he 
is, therefore, uiuier tlie .same obliga,tion to wants them as 
the first mortgagee is towards him. llujs, a pnndiascr 
under a sale by the second mortgagee, although lie must, 
in event, purchase, subject to the rights of the first 
mortgagee, acquires a very different estate accordingly as 
the posterior mortgagees are parties to the decree or nob 
If the order for sale is made in their presence, the pur- 
chaser acquires the estate absolutely as against them, but 
if it be otherwise, the purchase is made suliject to their 
right to redeem. 

I said that a sale by the mortgagee under a decree 
against the mortgagor convoys to the pufchastu* the entire 
inberost which ho and the mortgagor could jointly sc3ll 
It is necessary to point out that this rcfe.rs to the interc‘st 
which they could jointly pass, not at the time when the 
property is sold, but at the time of the institution of the 
suit in which the decree under which the property is sold, 
was made. This is a necessar} consequence of the doctrine 
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of lis pendens, -wliicli I sliall have occasion to discuss hero- Lmotuhe 
after. I may also point out that the language of section 259 
of Act VIII of 1859j was perliaps, in strictness, inappli- 
cable to a sale by a mortgagee whicli takes place unclei' 
a decree for sale, and not under an ordinary execution. 

The right, title, and interest of the judgment-debtor, of 
which the section spoke, were, however, understood in a 
somewhat wider sense than the riglit possessed by the debtor 
at the time of the sale. As I shall have occasion to explain 
presently, the provisions of Act VIII of 1859, like those 
of the present Code wdth regard to executions, were far 
from being clear as regards the rights of mortgagees. 

In coriuectiori with this subject I may mention that a luicct of 
question may arise, but which, so far as I am aware, has 
not been decided, as to the precise effect of a clause afienation 
against alienation contained in a deed of mortgage. Such ^ 

clauses are frequently found in Indian mortgages. I have 
already explained that ordinarily a clause against aliena- 
tion does not prevent the alienee from acquiring a title 
to the property. The covenant does not affect the thing 
itself, although in some cases the covenantor may render 
himself liable to an action for a breach of liis contract. 

It would, however, seem that in tlio civil law a clause 
against alienation by the mortgagor is allowed to bind the 
property itself, and a subsequent alienatioti is therefore 
void. In consequence of this doctrine, the mortgagee 
is not bound to recognise any alienee of the propoidy 
mortgaged to him, if there be a clause against alienation 
in tiie mortgage. (Barge’s Foreign and Golonial Law, 

VoL III, p. 197.) It seems that in some of the earlier cases 
to be found in the books, the doctrine was carried by the 
Indian Courts further than equity or gOi)d conscience 
would seem to Justify ; but it may be a question whether, 
in the presence of such a stipulation, a decree obtained 
by the mortgagee, ' and A sale' theimnder, although, made 
in the absence of persons 'whohad acquired an interest in the 
'property: subsequently to the mortgage, would not pass an ' 
.absolute, title to the purchaser. {Qunga QoUiido Mondnl ^ 

'Y. Senemadhab^&ime,Xl,Snih, W. K., §48, cf. .549; HI. 

Ben* L. Bep,, 172 ; BhamiMiitty Gh^wdkrani v. Bremchemd 
^Neogij, XXIIX.Suth. Wr R., 96;, XV;'Ben. ;L.' Bep., ^ 28.) , 

In the- absence nf ' any \ distinct /authority, ' I do' not ^Yen- ' 
ffure to offeranyApinioa'one- way or the other.' ' L simply ^ 
call atte'ntion to the-.point 'as, one .which must not 'be taken ‘ ' 
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been distinctly raised in any case. In Khfhi’inititi w 
TChMund I^fdUun Das (1. L. R, I All, 2M)) Mr. Jnsim^Tnrnvr siid : 
\r,Kaiium It remains to bo considered wlieiber an ain/f itm-purclui 

in execution of a money-decree can avail Inm-vlf uf si 
condition in the morigat^e deeil prohibitin,!^ alt iiaraar 
was a party to the decision of this (\)uii in ih»‘ c.i-e nf 
Rajaramv, BenivKHihah P. H.C\ lb‘p,, fsT* p. M \ 

in whicli it was held that the existence of ^^leh a eoitdili m 
enabled the auction-purchas<*r to rt^sist tin* claim o! a 
second incumbrancer. On fuller (Mmsidtnnaion 1 am imt 
prepared to support that rulin<^. The eondiiiuii isaMsichf 4 
to the charge, and nob to the personal ohlii^ajifm af the 
mortgagor; and if the first mortgagee, who can onh en force 
the charge by suit, elects to al^siain from pursuing fhaf. 
remedy, and sues on the personal obligation only, 1 am ot 
opinion that the auction-purchaser cannot plead the con* 
dition attached to the lien any more than he can plead 
the lien, I would reply that KhulK‘luiml having piirclu’c*- 
ed under a mere money-decree, the inferesfe at the time of 
sale remaining in the judgment-debtor, stands in tin* phmo 
of the judgment-debtor in respect of the interest he ne- 
quired by the purchase, and that he c‘ammt iWiA tlieelium 
of the plaintiff to obtain possession of the pri^jierijf* 
(Khuhchancl v, Kalktu D(fs, I L. 11, 1 All, iflHh 
Venicaifav. Again, ill tlie case of Vvakafia v. Kan Ham fF, L. It, V 
mmum, same learned Judge {Jiservcs: “ Wlime, by 

a condition of the mortgage-eoniraefc, he (ij\ tlie nunt- 
gagor) engages to abstain from aliemiiiiig the iiileresi re- 
maining m him, tliere is again a coni! icfc of opinion ns to 
the effect of the condition in respeei of iiiorlgrtgcs of im- 
moveable property. In Radlm Pmsiul v, Manuk fa 

Dm(l. L. R., Vf Cal, 319) it k staied by the |eariif*il 
Chief Juvstice that such a covenant, le., an iigreemcMi 
tive of alienation, creates only a persoiial liability ns 
between the m{)itgagor and morfcgagiH*. t)ii tJio fklier 
hand, it was held" in Olmui v* fkakur Ihma (L 1. 11., 
I All, 126) that such a condition is i^periitivo to the 
extent and for the purpose contemplated iiy ihti par ties, 
and that a transfer of the intemslH of the niurf gagor is 
voidable, in so far ns it is in (hkmmim of the rights of tJm 
mortgagee, and tlie deeiaion accords witli what is d«i&re4 
to be the general rule by Mr. Justice Miwphertoii* Tlii» 
decision may be reconciled if it be ImM that the ‘coiiditioa 
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liiink a purchaser for value only when lie has nr>tiee of if., Li 
anti tliafc in the one case the purchaser had, and in the oilier 
he Initl not, such notice. 

'Pllowever this inay be, ainl the point does not call for 
decision in the ease before the Court, it is dear that even 


aiTtRK 

IV. 


wln^ro such a coiitlitiiin has iieen iin|H>rf;ed into a niortgago, 
it dt>es not aitsolutdy debar the niorb^agor from d(‘ahng 
with tile interest remaining in him. Wlujre the inortgagor 
has traoishn'rod, in wlmie or in part, such inier'est, tlie 
transferrei* ac.<|uires against the mortgagee similai* rights 
to those possessed by the mortgagor, so far as they arc 
necessary for thci enjoyment and preservation of the inter- 
est transferred to him. If the mortgagee <.,lesire.s to fore- 
close the mortgagor or to bring the proiierty to sale, a pur- 
cliiiHerfrom the mortgagor or a second mortgagee is entitled 
to rcdi;‘om the first mortgage ami thus to protect his own 
interest in the |;n‘operty mortgaged, lixmce it has been 
iH:/hl tliat tO' render a ikan'ce for foreclosure en snic eifeetual, 
thtj mortgagee:; must make subsequent purchasers or incum- 
brancers parties to the suit, at least if he Iiavo notice of 
them 01 ' eircmiislaiiees exist which should have put him 
mi :iriquiry as to the claim by them of an interest in tlie 
morlgaged [property (Ij L. 11., 'V ilad., I8d, 187.) 

It is necessary to observe that at one timo the Courts of 
iisecHo give full effect to a condition against alienation 
(see tho cases, cited hy the Ilcporterin the note to C%tmfd »Hiyation 
V. Tfmkm* Dam,!, ,L. R., I Ail, 126); I'Hifcit is now settled wiJatcL 
tliat a transfer by tbe mortgagor in breach of a condition teut. 
against alienation is valid, except in bo far m it ciicroaelies 
ilic riglit of tho mortgagee to realise his security* 

.But with tliis reservatfuiii, such a condition does not affect 
the I'lropcrty so, as to prevent the acquisition of a valid 
title by the transferee of the ispiity of redmnption. Cove- 
nsiita against aliemitioii are introduced i,i:i mortgage- 
deeds iri’ this coiiiiiry, and I may add, are as often infringed 
,hy inortgfigors* jBiil such a.eovtmarit, although it may, 
create a,jiersoiiaMi,abiIity Imfcween the,, mortgagor .aiid the' 
iiHirtgii^ee,, does not render an alienation absolu'tolj void, 
bat voitkbie C):rily''iri so fur ^ as it is, in derogation 'of ,tlie 
rights of the' :!iiorfcgagee. In. reality, therefore, a mort- 

f ageeAloeS'''i'iofcf,by virtise of sach'a:€ 0 'verifti'ife,'; acquire s'liy 
'ighc'r ri'gh'k ^ Ilian lie ' would , soquira even i,f the , coiidi tion 
' wm' abient, exoeijt,, , 'perhaps, aa' regards the necessity of'' 
'iBA,ing|)nk«e'cIai'manta,'|Wtim , , 
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Honvin law 
ou ihc 
point. 


SJs pm- 
dem. 


i]J<j)u>hu-' !)<<-, 1 . L It \ I <'i' MT ( ^ 

7 >(-ss 1 L E., T.\ll, i:th Anil - . > f ! i 

IV All , .I OS I J’.iil .iltlio >,lt (It i i- i 
pTopeiiy in tlis' st ili‘ in wiin’li il v. t i 

not follow tlint n I* r a hi a ho i ' u 

siaiwe, iiuidn by thn liiot 4 a jh! iiM^* 0 * 

a:»enH‘oi, can lnMi\oi«ht! b\ iln imai 1 ii i i 

elaiuiinu; ninlnr lum. J \ / ^ 1 I It 

I ^\ll , l-lil) In Uinut /t bo i \. fi /‘ 

(X RiiHi. W llM.li'lHnbtMlin vulit i !* * nf 

plainiilf, as a pain-lu'-u unb 1 a an ^ i « ? 

pi o|H i {y {bnn all.jli aiMan i ni aa ’ ( » 1 

hull 1 , 0 jnontlA t > ihf‘ ni a 1 * 1 fh t 1 1 1 

Innnl tiuit tb’H |>!0|!ovit } na n n iiionj iOn * in 1 ^ Ikj 
snnseof the v ohk in \v hn h at 1 ^ ta.iui lit' t ? i m iiii 
ljuineo is meant to Inelinlo ^nt•h tonip net \ hhio n i ni \ 
lease orfann a*- the owntw mielif limit » h» t, \|« bient »i t 11 
vonient. The mori^jiionr was restrained fitan ale inum „ 1 1 e 
pioperty wliiehbc had pledued; fmli In was n if din fi I mI 
oirestnete(lin,ihaumnayement of tin* ptupeih nnia I n; 
as noiluntj took place whielt impaired the \aim 01 Mop b 
€<1 tlie operation of the imntua^et-X liup ue tfnrih tlisi 
the mortgagor in cfinilin'^ a ImnporarA Inne jirbd wuiuii 
Ills powers, ami that Uie purehuser has lif^ leyitimab can e 
of eoniplaiutd’ 

In (he civil laAT, however, ns I slid, n emtoijuil by the 
mortgagor, ibai he will tiof Iransl* r tin* prep» il> p'h d^t d 
him was \ali(l A sfipulalton hy thr* imiit^,n/H| Uial he 

will not alienate, will prevent the ainniee Imhh uispiii- 
ing a title to it, (Semnsally, a e^nitinet not to ftlieniitc 
a particular thing afloetH not the thing iiHclf, hut iiierely 
the perncm conimcting, «o fiB to snhject him to an neiioii 
for a broach of Ifm eontraei. Tim Htipnlation ftilthnl to fclio 
contract can have no greater efficacy tliiin the coutiaei or 
ptineipal to which it was aecessory* ft in not ho with tlin 
contract agaimst alienation by the niorigiigor, for tlie imni- 
gage gives a right in the property, and this eaiifmet, follow* 
ing the nature of its principal, ailbcts the projieitVi and 
therefore, reiulcis the alienation of it void.” (Burgees 
Foreign and (JolonialLaw, Vol. Ill, p. 107.) 

I have already pointed out that the right to powoHnioii 
vested in the mortgagor or in a transferee of the ecpiitj 
of redemption passes umlor the lirst s&lo, and c|iitto 
independently of the question •whether the nacltjr 
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liiM iBO}H‘if\ wii^ -nW wa-^ oi>taHii«*(l Ity a |tiii-iiie Infiia: 
in< »rl i‘Vt‘U l>y an urdiaary ua, secured cradiior 

{ »«//,* rn\'^h>J(i V. jhn'tfclui XXV’" 

Ssuli. \\\ H., This rul«*, as van ha\t‘ ju-i 

la^ard i'', Mihjinn In oiii‘ \ ary iiu|)artaHt (|ualiilaniit)n 
lijnai IIm' «h,t'li'iiia of /X /) of/f /*'-*, If tlio Is sold 

aiho* ail faiiMii ha-, luMai otfinoioioa^d hv thi* inwii i:af»‘oo 

10 oiddiot* h: ‘‘-‘onii'y. aad. o' _/'ro/oov*, if iho >ah‘ lakts 
jT'ioo ah' r a d^'oiN** ha- Imh !j ohiaiia d Ihr tlio salo of iho 

|nt'ia!-< s. tho jau'oh.i'or will at‘i|uiit‘ no ria*hi-. 
n ha!' \« r as aj.(a!iHt l!hi laouya^oo or a ixasun olaiiuino 
f)y \irlijo of a '.‘do ai iho in-^ianro of the iyoriya; 40 fa 

11 Jiui'd, howovor, bo Inaaio in mind that ilu^ ducirim^ 
of ll'i y,#o5//s ha; nt> applioal io!i b> a oa^o in nhioh iho 

iiijns nro inkou only for iho pnrptj-.i' of oiifortaut;’ 
t iio jiorsoind liaJfiiih\ uf tho m»M*la''*hor, oi\ in olhor worcls,, 
wluTt' Iho iuoiTi iu'»‘o --ooKs fo ohsain on!} a mom‘\'~do<*roo. 
f/hh’ f* J/o /o'/y/zJ' V. J/o/ooom/ ^ 1 /n a’oodd/ la L L. II, 

X rai,. «h‘} -dlio lioad-noio nf* vlfioh iua(‘ournio, liu‘ 


iiio!i'‘.iL*of’ Hul ha\in»’ ohtaiuod a nioi bj;a' 4 't‘*d(i*roe us 
.sf dod hy iho ro|iorn*r, bni uidy a dooroo for liioiioyd 


diio prn\i muH <h' no* rroooduro < \oh‘ rulnlimj;’ b) 

fialtoh} moili(aaor-, ana hnu o\or. Via} ilof ‘oti\'o; aaid if Bia}% 
ihorofMri', bp Mitaoi inn«h iiiaaNnr}^ f*)r the ininioay;in* not’- Onle. 
witlissandiio^ tlial. ho has ohtainod adtssYS’ for , salt* to hriiiu’ 


an aotiofi iiofUtisi a |mrchas«‘r ijf iho moH^n‘j;vd projioriy* 
n!io may havn hoifohi thij <Mjuiiy of rodtmiption afior 
llio i^^iiiuiiou of his suii by iho morioaiyeia |Hoo ilus 
«4nor\atiojH iif Cddliold, d,, in Joz/a/ iVann'a. v* JtffffUip, 

I. h !l, V XIL, /^o/on* b'hnjlt v. Jo? (%nni, N,4V. l\, 

H. !h A. Ih‘|». bSIIK Voh i, 5 I'd ; J/«fOf//oo V, i/o///oif; 
jXifik /hfs^^ i\h«\V, l^, H. I>. A. Hop., bShh, 7d; bhi/od/on’ 

/Vj>/oid V. ihiUiiv /h rs/oa/, Aura it. bop.? IMhJ, 

29a It sooms, howovor, that wlioro. tins first sale iakos 
|flat‘o at the iiislanoo of a pnisno iaoumhi‘nnoi*r who is 
lint Ii parly h> tin* dotnasMihliiiiod hy a prior 
ilia laitor will In* hotHid to hriiio a fivsh siiii aj^adimt tho 
|mrrliiiser la aiiforoo his as iioither tlio piiisiio 

iiiciiiiibraiictir nor ilie purcliasar U> whom lib litm has 
hoofi iriiiwftJiT^i! will bo boumt hy tim decroo. (Japat'^ 
ficiroihi V. lagmpf I L, 11, V AIL, 451) 

III tliii ciw© of Janki bam v. Mudn Walk (h L. Jl, llJimhnm 
All, illlH), ii wm litdd ihai if fcliero me two «iiiiti!liwiocmH 
iides in ommiion of two difforaat marlgagcntlecracH^ tlio 
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Legttjkd 

I?. 

Bi2,]ifc of 
prior moifc- 
gai?ee to 
sue for re- 
sale of pio- 
perty. 


Jar/at 
J^<(rain v, 
Dhundkf/, 


Mortgagee 
«ot bouud 
to proceed 
It g a i 0 s fe 
pledge. 


aoeiion-piircliascr iindor the {le(‘re*» upuii tlu uhh i In ii ^\il^ 
acquire Oie propeit)" in pivleiviHn» to tli ' nth* i p n. h,i ^ i 

But whether a pri<>r luort^U’d oi i n«e I* ini i ii 

• hriiig a regular suit for the ,re-*-ale t^f tin* pi^q * 1 ll t n 
is nothing to pi’event liim Aoni tUuni; ml hi iL i * * 

• of Jagat Waraiih v, Dhuudhg (I. \i. ll, V Al! , 

where the propeity ha\ing soh! hi :i iumH* 

gagee it was argueil that the hiMt innriMji/i ^ y I ha\ \u » 
enforced satisfaction of his deeiee in aet^o*hiin‘i wiifi 

the provisions of secHons !:!s,y and of fL» rail 

Procedure CVhIo h 3 " tln^ mnehiinnn of llio tvwuieii 
department couid not Ining a aef'nu tn old, on a- 

1 e-sale of the propiTly, tlu‘ C’ouri and, “Hie th *t panM 
graph of section :2!)o, and eluisa Uh audit haw uW 
rence only to sales in cxemition simple iiioiiei -d> er* f , 
and to the mode in whieh sale-procmsh are In he iiite- 
ably distributed among nimple moiiey-decive-liohh 11ie 
provisions contained in clauses (le) ami (/i) deidare the 
incompetence of a mortgagee or imunubrann«r,aH smdt, to 
share in any surpluH proceeds, arising wlani jiruptnl) ii 
sold to his mortgage or charg<^ Bui tlio idleriiativV is 
atforded him of consenting to the property boing sold 
free of his mortgage and chargiq in which ca-ic ilie i’uyit 
may give him the same riglit against the hali*-proeiS*dH 
as ho had against the property sold. Ju ilu‘ ease before n% 
the decree, in execution of whieli the one-anna sliaiii of 
Mouza Slieosara was sold, was not a simple irioiie^ oleeree, 
and, therefore, in our opinion, iln^se purlitms of secyoii 
295 to which we have adverted are iiiapplit^abim ft re- 
mains to be seen whether clauBc (e) Hiipporte the contoii- 
tion of the appellants. That no cloulit has reference in 
a sale in execution enforcing a charge; Inifc it wilt lie 
noticed at once that, in distributing the sale-proceeds, tlio 
discharge of Bubsefpient and not prior iiiciiiiibrances i» 
alone taken into account/' 

I will now deal with certain qucHtioim which, altlimigh 
properly belonging to the domain of procedures nisei fiill 
within the province of this Icctura We miw that a iriort-* 
gagce,bj obtaining a personaUlecree against the iiKirtgiigor, 
does not forfeit his lien upon tim lamb' ile liiust, however, 
enforce his decree by oxocution ami is not cmiipckiiit to 
maintain a second suit against his mortgagor for the piimose 
of obtairung a decree for sale. (Eged Jnmm 
Mohamed v. Mag Coamat Dam, XXIII Biith. W Ii, im ) 



or mmrav(»nc. 


1f>l 


Bill , in MaUiok v. Ba^^Moni D(i<, 

u plaintiff who ohtaiiisa inonerHlocroeagaiiisfe luB niorlgagor, 
is iioi |)rci'Un!eil from enforcing hi^ lien by means ofa second 
suit against ihe niorfgagetl property in iho hands of a pur- 
chaser tf> whom the properly may hare been afterwank 
sohi Mttliirh v. ihts Mi^nl Ihi'^o h B., 

Vil Cal, 711; ’iX kal, :hB. ‘‘Th(‘s(‘ two Full Bench 
ilienhons edahlisli that theie is a tliHereneo in 
tins procedure ;i]>|>lit^able ht^l wtwii tlie ease win u’e ihe pro- 
piufy k stiii in the iuunk of tlui mortgagor, and the case 
where it has passtsl to a purchaser, the lien being enforei- 
b!e in tiie one ejiM^ bj" exeeution, in the other by snitk 
(Kfilli/ Kiiih /km/op fd/?//n v. Be/nnu/ /S'/ne/nr, per 

Wilson, J. (b L. lb, IX Un!., 0o5.) But suppose the mort- 
gagee obtains a persnnal decree ami allows it to he 1 arrod 
by limitation, cjui he bring a fresli suit against an alienee 
of ihe mortgagor wluj has purcluised the properly suhse- 
^juently to the decree ? This ^t*rv point arose in ihe casti 
of liaH K(fih //e/e/opod//yf& V. Krjfjtt iicZ/o/o/ Shahu (f, 
L. lb, JX Ckk both and was aiiswuretl in the negative, 
on the ground that it would ht^ contrary to ordinary prin- 
ciples to liolilihat the moHgagee aeguires agreater right by 
reason of iiu* mortgagors alienation, or, that tlto purehasm^ 
fakis Hiibjoct to agreater burdtm than the debtor himself 
If file mortgagee allows his decree against the debior 
to be barrcsl by limitation, he loses all right to jn'occKsl by 
execution against the properly in tiie hands of the debtor, 
and has no better right to |n*oceed !»y suit against tlie pro- 
pmfcy in the hands of the purchaser. (I, L U,IX (jakboL) 
I do md, however, think that the learned dm Ige.s meant 
fo lay down any geimrn! rule, or, to deny to the. nmrk 
gagis* the rigib* to abjunhm proetsslings under his motiej** 
dcerce, and t(» proeoed upon bis lien against a transferee ot 
tlm e»|iiity of redetiipiion, provided, of courses his right to 
iirifig Hiiclian fiftion is not bamsl hy tlie Btatiito of Limi- 
taiiirtis, Although emm in which tim transfi'r is made after 
iliu riglit to exacoio the money-decree m barred maj^ per- 
Imps, 110 governed by a different rule* (Chun mini v, J?a- 
mmpmi, I L. R, IX All, 2»1.) Another <iciogtiori also^rclak 
ing t4> procediiro liaa given riae to a conflict of opinion, ^it 
being wmewhat (lonbtfiil whether a mortgagee who omits 
to prefer the portion of hk claim which wouhi charge the 
lEortpgocl property or who, having preferred it, accepts a 
mere money Hiecree, is entitled to brmg a subsequent suit 
B. B* a, K* 11 


LrrTDKu 

n\ 



162 


LAW OF MOETCiAOli 


iMGTvm against a fcraiisfcree*for the ]mr|iose of !ii-' •^r^nirity 

on the land. Under Act VIII of ISofl.siieh .:oiiis u'«,iy fix:* 
qiiently brought; but a doubt has boon rai'setl by lajixuri 

of section 43 of the present Cotie of C'ivil 'FroD-tiiire 
corresponds to section 43 of Act X of 1877, by 

Act XII of 1870. (Goomani v. Abua /Vx7ov#/ ,/..///„ 
I. L. lij II AIL, 83S, where the Court lioki lliat a 
gagee who luid obtained a personal decree agaiiixt:. 
mortgagor, could not after\var«is bring a snii ngainsi a pr'*r ^ 
son who had bought the properfy inlbn^ lie brijugbt: bis 
first suit for' the purpose of cnforeiug liis seeurity. Ilat 
see Bcthraichi v. Siirjit 1. L. B., JV Ail, 257; Tiu/ixai 
V. Beharo, I. L. K,*1H All, 207; Mallhi: 

V. Bas Money Dasee, I, L. B„ Vill (*al., 7t^b; i5r.y 
kisJm^e Shaha v. Bhadoo Korint, h L. B., Vll Cai,. 7811 
It is scarcely necessary to point out tliat if ii tleeree for 
sale becomes infructuous, .cither in wlitde ,or in part, by 
reason of want of jurisdiction in the Court ilirecting tbo 
sale, the mortgagee is not precluded from I’riaintuiniiig a 
second suit for the purpose of availing hiuisctlfuf his Kcciirity* 
(Gris CJmnder Mooherjee v. Emmm-treo, XXII. \\L li, 
308; see also Bungsee Singh v. Soodisi Lull, ,b L, Ib. \’ II 
Gal, 7p.) 

Ktiiative Difficulties have not imfrarjuently arisen owing to Ijad!}"- 
pleadings; and suits for possesHiun luuo* lit.Hui soiutt.- 
tii'ues brought by persons who were only iml'iihMl eiiiit.i' tu 
foreclose or to redeem. In some cases the i Vnirt bus ix’lusnl 
to determine the relative rights of the parties niidi‘r diiibrcnfc 
decrees for sale, on the groum! .tl.iat in a suit ftu’ pussr^xsioii 
thO' question is not wliicli mortgage k prior, but' whicJi Hide 
is prior ; and UvS the first sale would iinduul>it?i!ly carry 'wi'tli 
itihe rightx)f pORsession if It was. vested in ilic iiiorfgiigi'ir, 
the Court refused to 81etem.iiiie tlm relative rigljts «if iJm 
{>arties on^ their mortgages in an act,i<mi of ejoeimeni. 
nack Chand ,v. Tdtiok Dye K<mi% ,1 B. B,'V 2tl.V; 
Difgopal JJCilY/Bokd^ee^l!h/K, V.Cal, 201); fenhtlnmif 
Shammal ‘v.Baniah, h h, li, II Mad, ,11)8; Uttdhaprfmid,. 
3iisserY,Mono}mrDo8.%l,li/K,YlCiil., 317.) a luoro 
liberal rule has been acted upon in.other cases, and mir 
. 'have, in several instances, allowed suits for 'jiosscsslim 
be converted into suitS' for foreclosure or\,rtMl«ii'ip|,iciii, 
:(Ma8simuyine8sa Bibi v. Milrakmi Jhae, I, ,L. 11, /fll'i 
Cal,: 70 I Chmdm^Ncdh'MxMicU y. Nilakmiim, 

I." L. 'R, VIII 'Cal, '690“r6¥Oiml ,on; appeiil, but cm otlier 
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poiiiis— /»a//> Ph^iuJ Dagfhi^'^it v. I. L. IL, TI Ei'mau:! 

lloiH , 4‘1’ir); t^hirr^uii V. i!(int, 1 . L. R, VI Doiii , 515; /SWm- 
V. Vuuipfik^hMp^f, L L.H., VII Com, 140* Dullahh^^ 
tl \, Ltik'-li i. li. Hm ^ Coui.j h8 j 1'^c iikiii<(f v. 
KifiiihnnJ, h n.,T Mail.lSi.) 

fu Hii*^l:iml tli(‘ pniiitiee of a C^}m‘t of lyfiiify U 
if) make n ilf'i* 0'‘0 for la^Oomption on a l>Hi wlnrlmloeb 
iifft pray for ratk'iiiptioiL It is nut stOlk'iimi tbai, inkiii^y 
the fill aial mi-vcer ioo'otlmr i]ii‘ suit appuiirs ir> l>u in 
'^uU'aamH‘ a suit for rtMluiuption. If fur iuslanuu, tlie 
phiiiHilf by liis f ill im|mauh<‘H ilu* vnliOiiy of the murt- 
ynyu».suuurily but fails b) establish Itis ease, no deereo 
taut ]h‘ matle in ih<‘ suit exeepl oiu* of dismissiil, wiilmut 
}}rr‘judi«f% liowovor, to the plaintifls ri^hi to briu^^ a 
.suit with ilie objt^et of nslocmiini** ilm morlgau'o. 

f/b’np/A/e/^ V, ib'/Jrs, VI Vos. 573; d/u/4//?e: v. Cooper 11, 
lius'^ 108; o/ V. //or.s/W/f, 5 *Moun,, P. it 303; ianufu, 

V. Ifor/op, 3 l)cU Hm., 73 b; Jo/o^sua v. F< <ifiiraer<% 

XXV Coav., 8S ; aiitl (uvoofo* MiHUif/Po.w iri^^yois, 35 
li<*av., 353 ) I f i--, Imwun'r, nut quite <‘lt*ar whether a Court 
of Appisal wi!! si4 aside a di‘ero(^ for redmnpliuii simply on 
the ground Ihivt iho plaintiff doi»s not ask for redtunpliou 
in his bill flSui sen the dieiiun of Lord Eldon in Mitiiuiez 
\\ n Hum,, 133), 

UireuioHtaiuns nupy, howevei%Oi»f?ir whieli would justify f x c o |>- 
a departure from iho sonunvhai hiriei and tordiuiea! rule 
enforeed by the English (k)urts of Erjuity. Jfc will Im 
found that the rule is e<inlined only to those eases in 
whioh, while, on tluj oiu' hand, the phiiutill impeaches the 
niortgage-secairity, file didhndanb on the other, admits his 
rharaeter of morigagiH% and elaiins no lugher right. It 
will not sipply to cnsi‘s in whhdi the mortgagee* claims an 
idisoluto title, In ihu Ittuik o/ .^luH/roAoshe v, 

IfaUe^l HiUiiPiihhfind nml Banff-of-htgm 6UClVL/li, 

Ik CC *M)i ), where the plainlilfHonglii to recover possession 
of the mmigaged promises as if tiH>y woro nninciimhorcd 
and i!i« defciiiliiiifc resisted the action, not as morteigoe in 
possessioa, but as absoliiie owner, and the issues diseloacd by 
Ili0 plwiilings, which wero somewhat loose and iaforinal, 
were not merely mortgage or no mortgage, but also whether 
the ikfmidaiii had ceased to ba mortgaro© and become fcho 
absolute owner, the suit was regarded in the iiattire of 
mi equitable ejoctment in which ©aelt party claimed an 
^baolafci iiiteimt ia the property for the prolfcs of which 
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LECTriii: t!ie Hill ^mj;ht an di'ruUif 11 ) Sup} i i *iiil i4 

Yiciniia ttwk an iuh'nunhan u »>} r i Yi ^ *4 fhr 
** parlies, anl, of tipinimi that th- *mi /U i m ' in *u 

uf iiiorlgaii^nr and iusniga^t )», uliinli t \i i i i < i * » < *i tn*'' 
parties, had not dtamniitv)!. rliiMi ! in u hi! * f 

^vhafc roiuained due in an i 1 up' a m ^ 

li was cnntrndad in ap{ i! dnu t!i V in v, 'i ii i 

justilied in making a !)•»•! w tdr n d» luja I ?h .hi » i i \n\ 

followed by Tou ! (h of Ivpufv m Kn d ni i * i ii 1 up n 

in sni^port of ihe ohjeonon i 1 h e^nt* hi ‘ oo} \ni I tn \m 

oxeruded by tin ii b.n Iddp \ ( the llu\ i’.sinnl H 
plaini} apptsns,” sa\ their Loo! lii|n in ui\ in yjiidbptn nt, 
that the issir^s ini-'ol betwerm thelfon)un\ on! the 
Bank 'woro not inendy nnnb^ae«' or no i}M»iigig»H hot 
further, b^’' means of its ad.^ sulHetjmoii to the iinpenthui 
mortgage, the Bank had eensi»*l to lie nnnig*ngees and had 
bocomo" absolute ownersY The ikmrt was bound to try 
all those ibsuos. The t!ismiss-i1 of the nnit might 
been taken to affirm the title set n|> by the. ihiiik geiimally, 
or wonld, at least, have left its claim to more than a 
more mortgagc-tille, subject to redemption, open to futuiu 
litigation. Again, if the (Inupany, an t!it‘ tlonrt olweineth 
failed to oBtablish its right to have the. mortgages set 
aside, but euccoeded on all the other iss!U‘s, ilu^ rehulfc 
was only to modify the right pra , 3 ed for by the bill, and 
it was obviously areceasary to dinn^t t}u» aecounts auxi* 
liaiy to that modification in order to aseeriain whether, 
as alleged l)y the hill, the Bank’s ndvanees on the footing 
of the mortgagoos had been imwo than Haiinlitsl hj ilieir 
roeedpts, or whether there was still isny balance due to 
them in respect of tho.se advances. Their LordhhipH 
ax'e, therefore, of opinion that the rule in\oked do«»s not 
apply to such a case as tho presont, and compel ve that 
they are in some measure mipportod in that opitdimi by 
the cases of Ilontgomerif v. (XIV, B!iiL,7fl)» and 

%\\Q hicofpomted tiodefy Y. Huhiml%{h I), and War. 

What happened in tho above ease, happens almi^st in every 
case iti this country, each party elainungto be? the almoliite 
owner, and in such cases our Courts onght to follow tlio 
rule laid down by their Lordships. 

rekiriL Questions of some nicety occMionally arise 
TOort^aged where the mortgaged promises have been converted itt- 
converted ®oney. Where money, for instance, is paid in m 
compensation for purchase of land under tho coiiipiikory 
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pcni-ers given by tlio Land Acqiii.sition Acb tlie purchaser Licctiiue 
takes tlie property iliscluirged of all incumbrances, and the 
rigdits of the mortgugee are transferred to the compeiisa- 
tioiHinojiey. A simi far result follows, in this coiiiitry, a iiitomone.r* 
statutory sale for land-roveniie ami also, in certain cases,, 
where the piortgaged propmiy is a Ifuseliohl estate, a sale 
b}* Idle huitlluri] for arrears of rmit. ( K^di Kunfo CkirWiUiv}] ' 

V. liommd Iiftnio Iditittiickurji, lit Suth W. li., 227.) It 
has been held tliat in sncii cases the pnrclKisc-money or th,o 
siirp!iis-|n‘o(,a‘eds Hhoiild i.>e regarded as money or personal 
estade, for, although im|n'c.sscd with the charge to which the 
land was sulyect, it cannot be said tluit the rnone}? is real 
estate: it is osily to be considered as real estate. And, 
although it iimy prot.ierlj’' be regarded In that liglit' for 
the purj)().se of the question as to who has the best riglit 
to it, still it is, ill fact, money and not immoveable pro- 
perty (n). 

A somewhat dillicult question arose in the case i)f ibem Kant 
Kant (Jho'ivtlki\fj V, Brhdiibiuh Ohit/Uiki* JJas (XVI Siith, 

W. ii, 2d<l). In that case the mortgagee lent liis moi ley upon 
ilio security of certain landed jiroperty. Idui was 
|>ayabhi by instalments., and., on one of them becr)ming due, 
the mortgagee brought an action for it and .sold a portion 
of the irniperty under .mortgage., The Judgmcnt-<hibt 
having been discdiarged, there reimuned a8ur|>!iisin the 
hands of tlio (. joi;iri ' Some other jmlgnieiit-credi tor.s having 
applied for the {myment to tlunn cif tlm surplus {iroceeils, 
the ajiplication ■ was ■ resisted by the mortgagee on the 
ground tliat, by virtue of his mortgage, he possessctl a lien 

(if) It i« ihiH fimt which Utdermnu'w tJie jurisfIkttJon of thn Ooiirt 
malrr scct-ioii UJ t)f t.ho Civil I'^roowlum C*o<h*. ( i'nfK'ftif v. 

L ,b. II., fl Hhvi, Oil.') U s«mH 0) hf*, howev*’i\ vary Uinihirttl wh,eU.ter 
I'In,-* liicuifty wii! hu an psowoial INir l:h<> Um 

Aet, althotiiJfli ii itHSiiuiatl hy th*s tUa-lraH Ifiipt (h'iurt; ihafi 
iho cfi)uvi*mc»i. of 'lilie iiiuil.iofco momw haU Urn oiniol of shorfeeiiiuij!: tho 
rwliiifiry |iwrio4 of iimitEyou. ' (See If^ n* rfiovvarPy Triwfen, ,XXIf 
Ii, J., N'. 8., illiir) I'lmw ttUBuMou tliafe t,ho Ma<lm« caso, also bIiowh 
t-lifti if a of tho aiortj^ajifod' arommem hii« ' boon oovortcKl 

'iate incmiiyf.ft mortgaifoo , will ,iiot iwerludiHl from. .followiriiK felio 
|iarc,h»«‘««>si»| hy sootioa 13 of tlio Civil Frocedaro Dodo, If 41)' the timo . 
cif hii liriagl'iig hii: aofcfoa m, fhe morfetfagOi ho' waa ig-aoraafe of tli«3 «m« 

Ttwloii of/fclii limdlaiio moiioy. (Of 'JKrfMk0ftm Kfmdfm v, Jhm Mania 
Mii'ff i 1 . 'll. li* ft Cal, Iwfoiao alsolaya down m, m 

aetthid i'Imt th* w,yoii ia'nahfstltitito:! for fclie'-mortpiged' 

laiid,'.heomues subjeol ^ ^ the Ilea .'to which tlif 'tod' whifth itTouresoiitii ^ 
ww »ah|€Otr (Cl" iuU 'CMfmdhi'^' Ji^mM MadK- XVl~ / 

Sith. w» 11,2211 This iulo. however, does .aot lipply whore' uke cjoa- ^ 

oy some dotolfeoutho part of the aorfegagee*';'' ^ ''V ' ’ 
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on tlio balance of Uie purcba^'c-iaonr y ibr Uic lu* 

stalmenta. In the ineautinu‘, llie ploiiu 4 ' 

for a further in.stalinentj and the v. 1 bh fie W tin i 

was called upon to <Ietcnnine wa< wlieilnr iis MoteM t 
had or Lad not a prerereutini chuui on t!ie •^uiplo prn ^ <1 
In giving jiidgmeut for tlie nnMigageo, ihel S-ub ee t n i • 
'' The money was Juut upon hemn i(y <d‘ eertoin umtin\ t 'd ’ 
property ami was io ])e repaid b> inaahntie , If iel .le 
well Lave been that the properf}’ ptrtieed leeiM h» 
Bueli a nature as to 1 h^ incapable di\l tun : nti 1 {Irii bn 
plaiiitiff^ on one of such inslalneml i bt‘<'»!iiiiii ( due vefild 
have to soli the entire projxTly. t ‘euld if bt ‘ ii-l flu? be 
would, b}" bringing tlm entire inejU:''! 0 ‘di joept'}*;* ^ ^ ‘ 

for the recoveiy of one instalment, line all lini u\ 1 r 1 be 
surplus proceeds I Asstiredly, \u* ihiitk, irl. 

It seems then to make no diilerencj lliat in liiii ca-c 
the property was captibh? of being ttividefL Tlie spiedisn 
as to w hat portion of the proper {\ slnndd be ,se!d Ibr fbe 
instalment immediaioly <Lie, would be rather a *pr fi«oi 
to bo considered as bt»t\vcon the niuii gager and umoI :;e*ee 
by the Court oxeentirtg d(‘cree, and luif :i tpa inai 
which arises in the ])res<mt suit C (Ihnii K^n^i 
V. Brindithmi Vhmxb'r /h/vs, XVI Hath, \\\ lb. . ll 
may be mentioned in addition to lheabr^\e tensHn^ timt ihr 
imwtgagee could not well hav<‘ hroiiglii n ‘‘Uif in the hint 
instance, either for recovery (if thu money win* h luni iiof 
then fallen due, or, for a (ledaration I hal life ph»p» rty w.'M 
sulycct to a lien fi>r the whole of t lie inourv reined by 
the bond, and, to have denied him a prelLmiiml einim on 
the Hurplus pmceeds wouhl have Ihnm In mf dou n Id « 
security contrary to the intenfimi of the piirH*'s, itdl 
Vmm V. lUhm%V L. E,» Of All, 2fl7 ; cl 
V, 14 CIl I)., fhl ; Ni^m v. -id., Hill 

In counccliou with the law of prneednre, I may nieiiiioii 
that, wlfcre there is a Joint mortgage by two or more 
mortga^gors, the mortgagee <»ug}ti in bring Ids iwdi^n 
against all the mortgagors jidntly, hm he iiiigtit olJicrwiHO 
be in danger of losing the hemdit of Iih Mamrity an 
against those who have not been Joinetl in the wink 
JjiiteJimepnt Sing v. LnvdjUmignge Hunk 0 / /ndhi, L L li, 
XI? Cal, 409, note; Mulkm Inil VhoHxlliry %\ 8fmd4 
Lai, XVIII Su«L W, B., 458; X Bern h Itep,, 
PonncippUK HIM v* Pamumggmgm\ L L. E*i 1? Mml, 
1 ; Oiinmmii Okelti v, mnmrti Chimm Mimmr Chetti 
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I, L. R.,, Y 87; OhocJdc<Uhwi Miulali y. ^Stthhanaya 
2liida!i, LIm 11, V Mad, 188; Hemendiv Coomar Mullhk 
V. Iliijeruhv Lai Moirnsld, I. L. R., Ill Cal, 358; 
Kendidl v. llimiilton, IV L. Il,, App. Ca., 504.) 

It .seems to me, liowevor, that the rale of the 'English, law, 
iil'ioix which the Ibrogoiing jialgments were hasuil, isaluglily 
iirliJlcial one, ami cannot heextondeh to eases arising 

in thjc inofussll Conrta The Madras High Coo,rt has in 
its later ilecisions relhsed to follow the rule, and 1 trust 
that when the qiiestl«>n again arises iii the Calcutta High. 
Court, Hio. point will be recunsidered. (»Sec the obscrwa- 
tions of Mai‘kl)j, J., ami of Muttaswaamy Iyer, J., on Idn^ 
point'. Gf. Jlitiiuikndbna r. j!{amasmt'ffar, I. L. Ih, VII 
AlaM., 205 ; UyaHmah(f,smtra v. Hingapenimal, L L. 11, 
Ylfl Mad, 37tl: SUa Kn.ih Jxoer v. Land Mortgage Bank 
of ladha L E. R., ,I,X Cah, 888; Mohin Chandra lioji v. 
Magon Tara Ikmgti, I. L. E., X Cal., 924.) It is worthy 
of notice that even in England the leariicul Judges who 
took part in the decision in Kendall v. Mmmlhm in tlio 
H“onso of Lords were not nnanimons, ami it is, to say tlie 
least, extremely douM-fnl "whctlmr the deoision would have 
hecn the same if ilie prineipio had not been sanctioned by 
tliii aiitlnn’iiy 'of a series of judgments extending over 
half a'CCiitiuy. 

The (juoHtion as to the riglR of one orjnorc of several 
persons to wlioin aimndgage has been made, to Irririg a suit 
to enforce the semirity, without joining their fellow-mort- 
gagees is also, attended with some difficulty. The practic^o 
of uiir OvHirts is in allow, sueli an.' action to be maintained if 
the. other mortgagees, are unwilling to join in the suit even 
though 10 ) case of fraud or eollusion is made out; l)ut the 
Ccx-morf.gngees oiigltt in every sucii case it) he nuule defmi- 
diinls, ami tl'ic suit must be one to enforce tliC' seciiri'ly 
asawdmk; one of several co-mortgagees not being eom- 
I'letciit lo maintain' an action in respect, only of his own 
lii forest 111 'the Joint iiioiigage. But thO’ position ' of the 
plaintilf in stieli a suit has not, been clearly 'defined. /'It 
has bicm'^ask'ech fo'r instance .: Whether the plaintiff m domi*' 
mm litm may riot forego a portion 'of the :elaim ?’: Whether 
the instkiitiO'ii of , orie suit would prevent ■,a:ny'. of the 'Other 
'ino'iigagees fioEidiriii|iiig their 'actions I' ,\'Whafc'^' would bo 
the elect of the plaintiff drop pingproeeedings in^the ' action I 
Ifc'ia, ,p'erhft|m, not eiisy to&nB,wet^'th6'Ee'<|nest^cm8'8atisf^^^^ 
',io.fiIy.i^ Imt-to .deny a', co-mortgagee' thc' right. to''inakifcaiii an 
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Lecture action on tlie bcemit}^ In any eit'-o uilliuu! j 

otlier mortgagees, woiiU open a wiile dour to f’laiol ai><l 
collusion. 

SuU for The inconveniences of allowing one of \ t, in! i nnl nnn f 

foicclosiiie g0,g0estobi’mgaiiactioiioribivekKure piHu!**! 

out by Mr. Justice FryinX^iv l\u{ // 

Oompanij (VII Ch* D., 789). In deliuaiiii^ }nd ,uii ut fl 
learned J udge said : must conhid«‘r, in llit Jn t pLui 

•whetlier tlio aelioii can bo luaintaiued asainiMlu im 
action, tliat is to say, wbetber, when a lia lu ♦ n 

made to three peisous j<uuii\ , one <1* the e Uum iMU lbi 
close the mortga< 4 e, makiiii* the olhi*r t\\e di it ndnnf ^ \n the 
action. It is admitted that no po cednit i' in be pi^.iii*. I 
for such a proceeding, and it app'ejus to me ibat tie nuMii 
Yomences of it aro manifold ami iminifed, In t!n> bird 
place, it would follow that you migbi habeas ma»\ ucUhih 
pending as there were mortgagees. Take tin* wim*, with 
which we are vory familiar, of a mortgage fur a laigi* sum 
of money made to half a <lo5sen persons as triistiH*s lor an 
Insurance Company, the namt* of the Company not iippcar 
ing on the face of the deed. You might Im^esix fore- 
closure actions, one brought by each of the moitgageco 
against the mortgagor, naming the other fi\i^ defriidanf i 

on the record. Then, there are further pyedioiH which 
would arise at the hearing. In a fori^chHurc-nctiuii \im 
may have foreclosure or sale. How is llu' <|iU‘Nf ion u Inch 
it is to be, to bo doierniinetl ? Would tin* jduiul itf he 
nuslites for this purpo.se, ho that he cmild dielat«* in Ihn 
other mortgagees what relief was io 1hi had, or must ilicre 
a struggle Jwiweeri the ecj-umrigagees as to wliai the naturo 
of the relief to be had, nhould be I It iippeiirH in uw that 
the mconvenieiices of such a course are very 
But, then, it is said that where there aro Kovmal eiMmud** 
gageos one of them might have a bad reason for not drsir* 
ing to foreclose, or, might have no reason at all Ifo imiy 
be content to leave thingH as they mv, ami deCina to juiii 
the foreclosure-aciioii. Bm?h (prestions umloiil Reilly liavci 
often arisen, and, in all prubablity, will offcii arise agiiin, 
and they may have to bo dclermiimd, hi soiim way. Jliit, 
I am of opinion that they must bo dcteuiiiimd in a sopa- 
pte and independent proceeding, and that the iiiortgagor 
is not to be Imimsed by coniicts imtl ccwitrovowies bo- 
t"#^ hii mortgagees ; nut that tlm quostloti wlieilier »a 
^ im frnmmnm Ml m shall not bo brouglit, is not 
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iu l»c dolenuiuotl in the action for forcciosurc itself. To Ijumnin 
mix up Uie «|m}sliou, whotlier an action ouglii to bo brought, 
with that aooiou seems to me inconvenient to the 

lost tlcgrce ; ami upon ilial gitnnel 1 cumo to the conclusion 
that the plaiiiiHreauiiot maiiibiin tiu.s action as a forecio- 
Mire-aetioin 

A ilillcnuit ruli', however, was huti down by i1u,‘ Court of 
Appeal and it was hehl that one of sewora! moj't<;a”- 
gci's can maiiiiaiu an action to foreclose the mortgoge, 
liiuking Ihe others eo-defem bulls if tlicy are uiiwiliitig to 
be joined as co-plaintiiis, or if they have done some act pre- 
ihcim from being phiiutids. (Ltdr v, Bindli KenHluf^- 
ii>n llolil t/onipcCii//, XI <jh. IK, 121). The leanusl Judges, 
by whom ihe appeal was heard, were (Jh)piiuo!oihat,on gene- 
ral principles, as well as according to ihe practice in I5(|uiiy, 
rnwh a suit was malidainahle, as ihe piaintiH could not 
otherwise by any possibility obtaiuthe lelief to whiob he was 
entitied. \\lth regard to ihe argument that seunal actions 
of foreclosure might bo brought upon the same siMnuily, 
the learncil Judges observed that there would be no dilliculty 
in dealing with the case if it oeeurred, as tluj (Jourt wmild 
stop all the actions with the exception of tiu* first, ft 
must, howijviU’, be nunembered that iu the casi' to which 1 
have jtwt referred, the co-morfgagc(‘H ilid not refuse to foi-e- 
close, although they were not willing to bo joimsl as plaiu- 
tiltk; and, the c|uesiion as to whctlu^r one ofHeveml uiort- 
gagecH can foreidose a imndgagt* without the consent or 
against the wish of tlie others, is, tinu’cforc, left undeiermiu* 
cd, Ihe Ciouri observing that they woulil ileal witli that case 
when it actmdly aros«s It is, howiumr, not at all difficult 
to ha-csiHi Imw the question will be answered by the Court. 

Whatever doubt there may lie as bi tlnnuglit ofone ofniyiMofu 
Hcvcral morIgagei'S to foreehne ihe mortgage when the others 
lire unwilling iu do so, there can be no doubt of his com- ^ 
potency to enforce the security, where, frmn the nature 
of iiiiiig?!, it IB filmoliitely impoBHiblo for all the mortgagcoB 
to join as plsIniiffB, m in the caBo iiieiitionad by Lord 
JuBtiee JaiiioB, in which tlmre were three mortgagees hold- 
ing a joiiifc-Kiortgafo, two of whom became mortgagoos, 
on their separate aocoiiEfc, of the second ami the third 
mortgagees of the equity of redemption* In this case, you 
will observe, it was absolutely impossible for the three to 
join m plaintiffs, becaoso they were both mortgagees and 
mortgi^ors. The difficulty wm avoided by one mortgagee 
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Lecttjeb filing Ills bill, making {-lie oilier, s initn’i’^U‘4 ni tlj^M *|iii4 v 
of re<Icinption (Icfoinlants. 

‘ Tlio sauiG practice is fullowiMl in I !ii^ eouiii ry in ^ 
in wiucli, and they are not of nniVi'qii^eit^ oeenn i*! !M*f, 
tlie equity of mlcniption becomes vested, eiile r in \vh»d * 
or in part, in one of several mortgagees. I diall, hn\\e\t r 
discuss tbo question more fully in a litlurcj h*e!uie. (A > la 
■whero a suit by one mortgagee alone may lie, ms* luihh 
RiiUun V. Urfied I!<m(Ui}^ N.-\V. IhAff HI ; ‘»ee al'^o the 
dictum of Wilson, d. iu Ckdhinalk w /A/aoe/, 

I. L, R., IX Cal, (hlL) 

MoitL;a<;cc Ifc Was tliouglit at ouo tiino that, even in ilu^ abs‘n<‘e ef 
Imcml ^ direction in tbo de(*reij to that elfeeb a eredii ei\ \\ ha » 
aj^.iinsi any debt was socurod by amoitj^age, was bound ta piNnai*<h in 
property. instance, against tlio pnijKU’ty nmrig.i'e’d to him, 

and that lie could only proceml against oliier prt^jHUl ieN far 
the dotieioncyq sbould there beany. f/b’e/ziM^n/e /Ij/jfU v. 
Baikani Chiimler V Bnib. \\\ it., Jii-;,, TrLf,, 

Ibis, however, now settled that in t!m abseuee of tin t‘\- 
press direction to that elfect in the decree, a tnyrigogeu is 
iiiidor no such obligation, and that he is at lilnuiy to 
proceed against any property bfdonging fo Id^ deln/ir in 
the same maimer as an unscenred cnsblor. (bce^ei/ Ihn 
Soar I V. Amym Singh, f. L. Jh, J1 CVtl , ifbl ; /hi can 
Rimeev. Nobin Chimh>r Tiunah, XXV Suib. \\\ U., :Uh1 ; 
FiikirBiiXv, (JhutJorilhifrefi f/mi/v/A/o/, XI i Iton b. Heim 
Ills, noioj XIV" Ruth. W. R., itHI ; ICnlu 
Mimdee v. Rage KishoriU^, /bi.sNrc, XIX Hath. W, H , SSI ; 
RadhaKant Rog w Minza Stuhtpai Miihuiaiti Khaa, XXI 
Ruth. W. Tl., HC, and llavt \\ Tana Rnmnnna d/«/iVr/#f*, 
L L. li, XI Oal, 7KH liajkUhom Hladnt \\ Bhmhu Xudwa, 
1. L. li, Til Cal., 78.) But this privilege eniiiml, fur oh- 
vioii.s reasons, be claimed by a mortgagee, who is restricted 
by his decree only to proiHiedlr.gs against the km! on 
which the debt 5s secured. (XV/umi v. Manafi, IV I kb 
Ju Rep., 11; Jiadtia v* i£rom7mm/ee, b b. il , .Xf 
Bom., dllT.) This may Imppiui eltimr breaiise thii'e was 
no covmiaut io psy, or hecaUM* it e.nild mg \iv miioieed 
by reason of tbo operation oftlm Htafiift* of ijhiiiliitions, 
or because the suit was not brought to enfonm tlie aive- 
iianb 

Limiifttion It must md, however, be supposed tliai a inortgftgeii 
iLtrawt! always at liberty io proceed ©itiior agaiiiit tlm prii* 
gagwwiwtporty, or against the person of the mortgagiir. Tlitre arc 
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iiiuloul;to<]ly eai^es in wlucli such a proceeding might operate LKOTtruB 
to tlio Hcri<jus injury of the mortgagor, and the Court cxe- 
ciitirig tlie decree has iindoubtodlj a discretion to take iH-mu,! to 
sucli precaution as would |>revent any injury of that kind, propied 
(Lnj^hrii i,)///.? Soori \\ xUnian Sing and others, I. L. Ik pfejio-J? 

II Cal, 21 , 0 .) Thus, in one ease the Coiirt coinpelled the 
ch’«'*reeh;o!der to proei^tnl against tlie nn,)i'tgage(l property 
•where sueli pro])erty liad Ik, am sold in (axeciitioii at an tinder- 
^"aliud by reason of* th,e martgage, and pnrcl}a„s{?i1 by the 
nKU'tgageels i>r(at!u,»r, the learned Judges olrserviiig iliat they 
wore iu>t precluded from apjdying eip,utable principles to 
(|iiesiioiB arising in proceedings ndating to the exceutitrii 
id decretts. (All M'skannunol v. Tiiruh All, I. L. R., 

IV .All, 407*) So, again, in tlie case of Giilah Sing v. 
Pcnvhmn (L L. R., V Alb, 312), the Court held tliat to 
allow a purchaser of th,o equity of redoraption to take an 
Essignnient ttfa niorigago-decrce, and then to levy execution 
upon I'rroporty oiiisillo the mortgage, ^rould be to enable 
the jn'ii'cluiscu* to pfay liirnself tw.ice over to the injiny of 
the mortgagor. 

The iniscliiefs wdiich ’would arise from peiMuittiug the 
rriortgagee in all eases to proceed at his option, either against 
tluw property pk*dged. to him or aga-inst other i>ro|)erties be- 
longing ttiJlm i,i.iru1\gagor, are Ye.ry clearly iiointcid mit in 
iJicrcasec}! Kali Jkm Qlme-w Lahaolvmi Ghme (,X?I Butin 
W. ,'Ii, 3thl). In this case tlm mortgagee attempted to sliaro 
in ilm surplus piweods after having puljliely notified Im 
lien at the time of tho execution-sale. In ilisallowiiig the 
chiim the Court observed: appears to us that tlie 

clccru(>1mld.cr Hliouhl be made to abitlo ly hls' oleefcioru ,Ho 
interiVu\u1 at i,lm auction-sale and notified publirdy tlmt ho 
reiained his lien r>ver tlie property. The eonset|uence was 
that the estate, iuHieint of being sol! free of iucmnbranco 
'(and it is imt confcended'that there were any other liens Ujion 
it) wasssJd. su'hjia:^t to a debt of nearly Rs. 151)110, And it 
Clin Ininliydiu 'Hii}'»|wscil fcliat s'uch' a burthen did not eonsi- 
derablj'' l•echlco ihe. pirioe'bni There , fa nothing , on 'the 
record* to show what effect KalidaHfa notification liad on tim ' ■ 
resiilfc ofRlie ''sale;, but' it •, could ■hanlly iiavo' been other 
than disiidvantageous/'. Ami, 'then,- .besides, . if ,KaIidas- be 
BOW 'allowod 'to ' give,:' ’-morfegagedien ' and' , reimburBe 

IiiEiself from the- sale proeeedsy wlmt - is the 'position of 
t'lie'aiictiou-piircdm^^ 'inter-, 

flate of'dlift iinliynieiit-debtor— the eauitv of raclemntioii-— 
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Leotube Lafcif tliore be no mortgage on tJie esbite, as ilitiv* Winihl 
not be if the croditior gave up Iujs lien, ihvw. U iiei 
" equity of redemption left; and, again, if tlit'iv ho ih} m*. sris- 
gage, the property is unincumbered. Bt>, it woitld sooin Ihui 
tlie auction-purchaser has either bought nothing. olss*, 
instead of the equity of redemption, has lH>ugiti t!ic iiiSirs; 
proprietory right in the estate, a riglit that' was nov'i.’r 
put up to sale at all; and, so witii the dehpsr. hf the 
mortgage falls, which would seem to 1;h? IIh* iff fie 
creditor were allowed to satisfy liis fieeree from lit te 
proceeds, how is he to get back his lan»l ho hriri,g 
a suit to compel the creJit{»>m{,)rtgagt)r^ l.a dm 

mortgaged interest ? It seems to u-., that if tie* fiMoroo- 
holder gets wdiat he asks, tloj debtor will, jtl'ter having 
paid the entire amount of the boml, l>e in a, \arrv consi- 
derable difficulty, and the aiiefcioii-purchiiser in a ni**-st 
anomalous and improper position, 

€,‘)sesonfciic The omQ of Mir za Fatt eh AU v. Gregru^if (VlSuiln W, 
point. Mh.j 13) is very much in point and .supports ilnh view 

we have taken above/’ (Cf. Ihjjonath v, bmdum, 'XXIV 
Siith. W. R., 83; Bimh of Bea^jid v. Nitmhkib)^l\ Ben. 
L. Rep., 309.) 

Indeed, it docs not refjuirc much ai’gument to' show 
that it would be extremely unjust to allow ilie mortgageu 
of 'a property, which is sold subject to Ins mortg«gi% in 
obtain the surplus-proceeds in saiisfaciion of It is ' de- 
cree, as the practical effect of allowing tin? iuorfgngi?e ' to 
satisfy Iiis decree out of the su.rplu.s«pr(M;ui‘ils woiiid Vmablo 
a purclmser, who purchases and. pays imr only ilie mm't- 
gagods interest in the property, to hohl it rc*lifaserl from ilu? 
mortgagee’s Hem (Mirza FtiUeh All v. QrmmL 'VI SiiIJl 
W. R/Mk, 13.), 

Madras hv Kthpptmja Cketti v. ThmmmBhid Chdli Ifiul, 
t^^*^*^* ILO.Rep., 49, 1 the Court refused to allow the mortgagee to 
^ , obtain 'the discharge of tlie mortgiigo-dcl)t dim hi'iii, oiti of 
the proceeds realised on the sale the iiiorigoigeii projwrty, 
in preference to an unsecured creditor at. whosc'diistaiice the 
sale took place, although it appears that the pro|>erty liml 
been first attached by tlso.mortgagecL wlikli circiiinsiaiieo 
" would, ordinarily, as tholaw then .Btaod, I'iavcgivoii 'aprrfor- 
' ' ential clainf to' the creditor. I may meifiioa thiit fcliii ia!« in ■ 
' ' IMs ca$e' was not^ made with express ' notice,. tlmfc tlio right 
' title; and; ^ interest , of.' the ezaculionrclebtof :%fm ;Only ,tl»t ^ 

, ' ''of '^'-mortgagor;' ;’but,th 0 ,';Oourfc, ^ motwilhslftaciiag, refused' ' 
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to allow ilio claim of the inortL,m< 4 VC. The n<?iirt obsciwoiL LiuTiia; 
“‘All that has Ihhoi Hohl iii execution of the second 
dcfeiidanis dcei-co, because all tluat conhl ie^^nlly bo 
sold, is the rhj,ht, title, and intiuvst of the first <lercii<lanb 
the c‘Xcciit]on-d,ebiin\ ami his proprietory at tlie 

time wiiH suhjetii to the ])!ainiitrs nioifonee. Ff then 
1h<' mort<:;'a^c wa> a Aalid chartxe on (ht^ pn^perty In^forc 
ilu‘ aita<dimcnt, it is tnnfUsdcd by the sale, ami the pur- 
eanimt, lie treated as more than Ihe value of 
the nmri’^'nu'oias riydiL of redempiion. We are, ilierefon^ 
clearly of (f|duion, that the plaiutiiTs claim , is of no avail 
aoafmst ilie ibjjht of the second defmHlanfc (<} be paid the 
full amount of liis jiidi^meut-didd, and on this orouml ihe 
decree of the lower Appellate Oonrt in favourof the second 
defendant must bo upficidf’ Indcc<b whemnmn* a mortoau’t'o 
sedulously avoids pnHH‘cdimj^ n^'ainstthc Tuorti,m/ 4 (*d property 
and endeavours to satisfy Ids decree out of other proper- 
iaos, it may be safely pr4‘sunuMl that ho is seekiin^io gain 
an tuitine advantage over Ids mortgaguu*. 

Thu forcgrdtig eonsiderntions d<^ not, however, appear to Se('tion27i 
liavr* been presenbul to the Oonrt in st)me reported cases [J| 
wluni) the contention on Indialf of the mortgagor appears to 
have bomi rested, sohdy on sedbm i271 of Act VII 1 t>f 1851), 
or rather, on ihe prolds^) cmitaitied in that serjtimi corre.s- 
poicling to thoenactment contained in section i295ofthe 
|>resent i ^ode of Civil ProcM'dure, but which, as ^vc nball pre- 
scuiily HCi'dms iioTeal Iiearing on eases in whi<d\ the contest 
is, not between a inorfgagee atnl an unHCcured execution- 
crtslbor, hut betwemi ilie mortgagee and his dehfon In, 

Ab/ovo* /bf/,’4 V. VhnfifU* CAo^rdAr// {X.IV Suth. 

\\\ !l., 2(fdHhe dispute l)t'ing one htdAveen tlunnortgngor 
find llic niortgngei‘ as reganls the right of ihe latter to 
discharge his in or I gage-debt out of certain surplus proceeds 
which stood to the creiiit of the mortgagor, the learned 
Judges were of opinion that it wan conipetciti to the mort- 
gagee to waive his right as Huclp and tfi coma in as an 
ordinary execufcion-ereditor. Indeed, the Court went much 
further, observing: was competent for the present 

appellant tx» waive Inis right as a mortgagee, and to bring 
his suit for the recovery of the money due to him upon 
the bond Ifo did bring that suit, and got a decree for 
the money ? It is true that the decree says that tlie execu- 
tion shall be had against the property which was plodgod, 
and afterwards against the person* Nevertheless, it is a 
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Ijeotiwe decree for tlio inone\’ which was dir^ upon Inuid; and 
Ave think it Avas eouipefccat for him to saw : ‘ i am CfUift ul 
to rest upon the Alecree wliich 1 have olilaiiUMl, aiel Avai\ o 
the right Avhicli I have as mortgagee and, re^li!^g up m 
that (leerce, I now seek to have a share in the >iirpiim 
proceeds of sale under section -71/ \Vc think he K tmli 
tied to do that/’ 

iUortffagec The proposition that a niorlgngeo 1>j iakitig a iimr(;;;e;e 
Si'Vusf ^h)es lUit place hiuiself in a AAmrse ])Ooitinu than an uiea- 
cured creditor, and may, tliendure, waive his ri'dd’^ m 
mortgagee, Iiowcver ]>]au,sil)le, wamld, 1 think if must he 
allowed, unless carefully femsHl in hy considerahle rtwer\a 
lions, open a wide door to fraud, of which mor{g.‘Wj'i‘-v 
AAmuld not, perhaps, be slow to avail ilieinseha^^ and of 
Avhich a fair illustration is to l)e found in the eno^ of 
Pormesharrjf D(mi v. Mohinvlnimhjr (XX! V 

Suth. W. R., 305). It apjiears from the nTori of ilit^ 
case that an unsecured creditor and a inorlgagt‘e hae 
both attached the property which was phsiged to thi? 
latter, it Avas ]>iit up fur sak^, at the inslaiiee of the uum** 
cured creditor, \Adiose debt ^A^as paiil iuii of th<‘ pnHaH**k 
and the balance remained in Court at the iTtslii of the judg- 
ment-debtor. The morigagt^e then put in an applitMliuu 
stating that lie di<l not wish the properly to he sold in af^« 
cordance AAdih his previous application and asked that Ids 
debt might be satisfied out of the nuumy in I!m» hands 
of the court. It is iinpossihli* to avoid a strong su*.pii‘ion 
that thi>s application AAuis due io some siauAh, uiukrdajiding 
with the excculion-jmrchaser, ami was made htmufit 
him at the expense of the mortgagor ; but the ( kmrt iml wit It- 
standingahowed the application on the authority of l'h/>‘fcr 
Buksk V. Chutkr Dkari Okowifkvif (XIV Hutli. W. It, W\l) 
As I have already ]K)inted out, the argument in bolh iim 
cases Avas b'ased solely on secttiiui 271 of the Civil Proeethiro 
Cotlo and the Court was not called upon to consider tliu 
equities Avhich aroso in favour of the imndgagoiv 
FniCr The ohservaiion in Fakir Jinx's Cime (XIV Hiitli, 
nxn ase. ^ uiortgageo was not Irnuid io pro- 

ceed in theiirst instanec* against the pngierty eoiiipriMHl in 
Ids mortgage, although the decree should say tliiit execu- 
tion should bo bad against iho mortgaged pro|Hirly first, and 
afteinvards against the person, a? ould also mmn to bo op©ii 
to ^criticism and cannot safely bo regarded m a ^ircceileni 
Thom seems to bo ainplo authority for tlio position lliat 
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■\\liere a <loerco is m worded as to compel the morfc^^-agve LiAwi el 
to proceu^l, ill the (ii>t imstaiictsagaiimt the properly pledged 
4 o hi up he is hound to obey the <liroetjou eontaiuetl in the 
clecriHp and is not at liheriy to evade it by waiving his 
rights mortgagee ami coming in as an oi dinary exeeii- 
iiuu-eredihir. (Liivhmi i)//r iioo?’/ v. Win/, i. L 

ii, II cy., Krhio Kishote Ihiii v. Ihip lull Dim, 

I L 11, Yfll Tal, hMTO 

Helhre disinis^iiig this Huhjech I will onl}" mention that 
every (hurt !rm a rigid, to pre\en{ any ahuh * of its process, 
and lliat it has a disereiion in executing a decree to take 
such precaution might he nei‘t‘ssary against any wanton 
injury tti the dehton It is true that there i.s no express 
pn)\i>ion on the subject in the Code of ihvil Proeetlure; 
lmt’*the action of the Court in restraining the mortgagee 
^Yhen a proper ease is made out from proceeding in an 
oppressive manlier cannot, I pnsume, he fairly reganled 
as in any way trenching upon the province of the Legis- 
lature. 

Again, the right of a moiigngixHo enforeeliis ileeive against of 

any part of the propcid}^ pledgialto him for the wholtsifthe 
mortgage-dehtjinay alsobeeontrolhMlhy oguitahle considera- {oVautVilny 
iions arivsing out of trau.saciions sulwopimd to tlu‘ dt'crcHg i' 

Thus, for iusiancfp if two villag<‘s are murigagcilas security ** 
for a debt, and the mortgagee aeijuires the right of rciiemp- 
tiou in one of thtuu, lie will not be permittetl to levy exc- 
emtion for the whole, of the morigage-didji on the otlier 
village, 1 shall explain iu a future lecture the prijiciplo 
0 !i which, iu ilie event of the mortgegee purchasing a |)or- 
tion of the property comprised in Ids mortgage, the inert- 
gage-ilidd is distribute 1 over the diflbreni parcels. What 
i now wish to point out is, that the (smrt of exisndJon 
is competiiOi to tieiermine ilie propcuiiuus in which the 
mortgage debt should be apporlioned, and that, ortlinarily, 
it IS net necessary to bring a regular suit for tlic purpose 
of enforcing any amiit;y which may arise hetwinm the 
piirties, {Lnchmi iutruLt Pari v. liikmm Miagh, IV Oal iwhmr» 
li, 2114 ) Jii this case it appears that one of two 
villages, upon a mortgage of which the docree-liokler had 
obtained a decree with an order for sale, Imviiig been attach- 
ed in exociitiCii of another decroa was sold, subject to the 
imidmm and p«r€hase<l by^tlm docroe-hokler IiimHclf 
who then sought to execute his decree by the sale of the 
first f itlage claiiniiig to charge the entire debt upon it, It 
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was coiitondod on tlio other hand hy tlie mortgagor that the 
village which ha<l been bought) by the mortgagee should ho 
first resold, aucl that the other village should ljesol«ionly in*' 
the event of there being a balance uni^ealiHed Igy th<3 sale 
of the fij'st village. The Court wa.s of opinio!! that botli 
parties were equally wrong in their contentions, Tlic mort- 
gagee was clearly bound to give cre^lit fot' the share of the 
<lobt assignable to the village, which had been houghti l)y 
him, wliile the purchaser on his part was not entitled to 
demand a resale. The Court accordingly di!‘ecte«l tlnit an 
account should be taken of tlie relative values of tlie mort- 
gaged properties and the debt distrilmtod in a<‘CO!‘dance 
with such valuation; the mortgagee btung ai) lifferty to 
proceed to execute his decree for the sum chargealde upon 
the second village by the sale of that village. 

In another case, however, reported in tlie same volume of 
the Calcutta Law Reports, a different course wm.s adopted. 
It appears that a decree had been obtained upon a mortgage 
against two judgment-debtors who wore the joint owners 
of a certain village. Before execution iiad boon taken out 
by the mortgagee, the share of one of the judgiiicnt-clebtors 
in the village was sohl subject, howevm*, to the mortga,ge. 
The purchaseiy in order to protect the share bougiit hy him, 
took an assignment of the mortgago-ilecree and^ proceculed 
to execute it against the remaining share. Ife wnis mtd/ 
b}’" an objection on the part of the jridgiucnit-debtor that 
the transaction which ha<l taken place hetwomi him and 
the mortgagee, amounted to a satisfacduon of the flecroi'n 
and, bjr the further objection that tlie olfect ofilm transac- 
tion was to place him in the position of a 'pi.dginent-do!.»tor 
wlu) had purcliased the decree and that tlio clecrmis was, 
therefore, dncapable of execution* But the Court tlioiight, 
that the result of the purchase' 'was not' to .make the 
, assignee a judgment-debtor oraqua8i-jiidginryrd,«cI(dif;4ifvbut 
only to pnit him in the p'lace.of the original inortgagor. 
All that ho had done -was to purchase tlm decree in or<ler. to 
protect the property whi(‘h he hml tioaghtdvom lieiiig soli'l 
under tlio rnurtgago-ilocrao. But an tmrisforc<^i of tlio 
decree, he was entitlcil to execute tlio decree against, the 
defendant personally, and' also, in the event of his making, 
default, in paying the amount to g«"i against the reiiiaincler 
;of .'tho property miontioued in the 'decree." It iiiiiy be,” ilie' 
court observed, " if the decrata! money liasdo be imllseib 
by ilie^sale.of the last- mentioned; propertyi^ an ec|uity iimj 
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aiise as !)ef‘.wecn the appellant and <lefoa<IanLs to have the Leotitke 
decretal luoiicy distril^uted over the whole of the property 
liieiitioiicd in the <lecrecs and to have ilie sliare of the 
Bielial lioiight by the appellant at the Goveriinient sale, 
coiitiiiiiite its proportionate part of the decretal money. 

Bot if such an ecpiity exists, 1 think it must be asserteil in 
an independent suit. At all events, the existence of such 
an e(|ui ty, supposing it to exist, is no liar to a|)|)e]L*uit 
now proceeding tigainst (s/c) to execute the decree.” (Ah/rr 
Chiin.iier Mmidtd v. Baikanlo Naik Roy, IV Oal L. Hop., 

15(1) 

The case, therefore— which I may mention, in passing, 
was heard c.r peerfa— eaii scm‘cel,y be regarded as distinct 
authority for the proposition tliat an assignee of n. mortgage- 
decree luiving an interest in a portion of the mortgaged 
|)remiscs, is entitled to proceed for the whole anioont of the 
debt against the remainder. Bat it is undoubtedly authorit}^ 
for the position tliat bueli assignment has not the effect of 
sativsijing the decree, and this is so, not because, as is some- 
times' thouglit,a decree upon a mortgage is not a decree for 
money,, Imt beuuiuse the assignee was never personally lia- 
l>le for tlm delA, and tln.s seems ■ to be tluj real groiirnl of 
the (leefisions on the point. {Lalla Bhagun v. I'hMoiooo/, 

L L. m., XL Cal, ;h)3 ; Yakoob Ali v. Itamdtdal, Kill 
Cal :L. Hep. 272).^, ^ ■ 

Tn this connection I may mention that a decree upon a Oecr«e 
simjdo mortgage is regardeii for many purposes as a 
dif.cree for luoncy ; and it is norm the less a dcijree foi’ moliya^.(s 
money, even tliongh other relief 5s given by the decrc^e. 

(Jljiri V. Tara Promirmo 3hokerjee, I. L. R., 'X1 Cal, 7’i8, 
and tlicr eases eitcii thc’rein.) But sumo of the provisions 
,oi: the Civil Procedure Code regulating the nuKle of exetm- 
iioii of decrees for numey, are <>lnd()usly iiiapplicablo trla 
decree upon a martgago winch direets tlie sale t>f the plcni- 
god property in pursnanco of a contract' spocfdieallj affei^i- 
Ahg Hiifih, property, ,5 WoHula Khmrmn v, Mmnrovp ifocr, 

I. IL R., 'Hi Ca!,, tYYr;''Bhaytmm Frarntd v; Shm BrfJimi, 

'I. IL All, '8511"; Bkaypmi\KJMi BfmkL'h.RJY 

Bom., tB ;" JMndaPntmid Frmail, I h, E,, II All, 

125); 'iJcm’feo. ^v.\Mukmn^ A, L/R., 11 , All, UtQi'JkicJm v. 
ifocfeci Ali, I, L. 'R., 'II All, 649r „Cf Blmn'kanipft v. 

Banana, L U "E., 'V''Bom., J>04;, where' the words “atiiieli- 
meiit or sale by any'proccBt' of any^ eivil'cowrt, 'in Bom-, 

^ bliy,** (Act 1862) were held to prevent atiacliinont , 

A 'B. B.rM . ' '' 'I ' , ; ' ' 12 , ^ 
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aiul sale under simple moiiejMleerech, and not a isalo in 
satisfaction of a mortgage-decree (o). 

1 may here mention, that in oiu‘. case the (Jouri red t'niiied 
the mortgagee by its decree frum enforcing Ifn* lionigaio 
against any property, comprised in ilu^ murigage \\h liie 
whole of the mortgage-debt. There wiw iii that cu^-o a \ • r\ 
strong suspicion of collusion bet\U‘cn the niui tea;j»r and 
the mortgagee for the juirpose of thrinving Uo* w!u>!c bur* 
den of the mortgage-debt on a portion of tlu' plidjo d 
property which had ]>assed under an oxt^euiion-salc ti^aind 
the mortgagor into the hands of a third person, dlie ( \mrt 
hy its decree directed an apportionment of the morion 
debt between the ditfm'enfc properties and onJuint‘d tlio 
mortgagee from taking out execution against ilie piopeify, 
which had passe<i out of the mortgagor h possession, exef*pt 
for the amount which should bo apportioned such pru- 
perty without satisfying the court that he had made t^very 
possible effort to execute the remainder of iiis 
against the other properties {RdDuUioih Dhar v. d/o//rs/i 
Glmnder Gliowdhry, 1. L. 11., IX Cal, 4d). The case 
is an apt illustration of the anxiety of our courts to pro*- 
vent fraudulent or oppressive conduct on the part of a 
mortgagee; but it can scarcely be r(\garded as a piO’- 
cedent. 

Before dismissing the (jiiestion of fraud, f must nienfion 
that a mortgagee wlio causes the property pledged to luin 
to bo sold in execuihm, cannot afterwards wd up his uiort- 
gage against that property uidess he sIiowh that the pur* 
chaser bought with notice of his claim ; and it seeniH that 
the mere fact that, at soTue time or other, the nnulgugee 
informed theOourtby which the pn^peuiy was sold of Ids 
mortgage, is not evidence that the purchaser hoiiglii wifli 
notice. {Dnlfab v. Krinhinf^ Ktmmar /hiMi, Hen* 

L. Rep., 407; XII Suth, W. R., JKW ; Ihole difiml v, 
Miissaummi Omda Bvgmn, XXIV Huth. W. R., ; fidm 

Ram Bia AihmaTam v. Ram (Hutnder, L R R., I llonn, 
dMiNiirdny Namin y, It(Hjlwohm\ L L, fi, X (jal, fiDfl) 
Section 287 of the present Civil Procedure C<Kic exfircHHij 
roc|uires that every incumbrance to wliich the property is 


(o) No attaoliramt is liOcOBsary in the eaftO of a j ||i« 

aireoMon in ilie decree itself is sniliment awtluiritj for tlit «»ls {Ikim* 
0 kaml V. IJmchand, I. Xj. E., IV Bom., 5ir» ; VmbiM ?, Ilamimk, I, U It. 
II Mac!,, 108; Difkdis v. i¥OT«, L L. E., XIV Cal, IISI; tee also Eiil4 
No. 849 of 1887, uareported, by iind UmmmXf JJ. 
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lialjlo, sliall he iiiHortcd Iri the sale-proelamafciou, ami where Lcmruu 
the iiiorio'aHvo has flie carriage of the proceedings, it would 
be liiauitesUy iiiequi table to aihov Iiiui to eiiibree a iiiort- * “ 

gagi} not iieserted in fclie proelain«aii<m against a purchaser; 
but the mortgagee is not hmind to go out of his \\ay, if the 
property is about to be sold by a third person, to inibriii the 
Lbmrt of Ids mortgage lui p;du of hidiig afterwards inii'iblo to 
enforce* Ids daiiii. 1die subj(*d, howe\au% h<‘loiigs to the lar~ 
gt‘r question of estoppel I)}'' conduct ; ami to discuss tlie ques- 
tion adequately would carry me much beyond the limits of 
the present leisure. 1 shall, however n^enr to it when I 
cfune to treat of tl'ie extinction together with the priurity 
of morigages, (yee Lecture XII.) 

1 will now call your atbmtion to section 295 of tin* 

Civil Procedure Code, a not very favourable specimen of 
Itgislative workmansidp. That section says : Code.* 

“ Whenever asstiis are realised, by sale or otherwise, in 
execution of a deeri‘tq ami more persons than one have, 
prii)r to the realiMitinu, applied to the Court hy whiidi 
such assets are held, for execution of decrees for money 
against the same Judgment-debtor, and have not obtained 
satisbiciion fclu*reuf, tli(‘ assets, after dedueting the costs 
of the n*a!isation, shall be divided rateabty among all such 
persims : 

** Provided as follows 

(o.) When any property is sold Bubject to a mortgage 
or charge, the mortgage <5 or incumbrancer shall not, as 
such, l>e eutitled to share in any surplus arising from siich 
salt! ; 

** f h) WlicB liny property is liable to be sold in execution 
of a dcH'rec, is suhject tc^ a mortgage or charge, the Court 
limy, with the assent of the nmrtgagm* or incumbrancer, 
onier that the propmiy be sold free fr«un the mortgage or 
charge, giving to the mortgagee or incumbrancer the same 
right against the pmoeeds of the Bale as ho had against 
the property sold : 

(c) WImn immoveaWo property ps boH in oxeciiiion of 
a clecreo ortloring its sale for the (lisehargo of an inciiia* 
bmneo thereon, tlio proceeds of sale shall be applied— 

Fimt^ in defraying the expenses of the sale ; 

^USemndly, in discharging the interest and principal 
money duo m the incumbrance j 

ill diselmrging the interest^ and priueipal 
monies due m siibsoqueiit incumbrances (if any) ; and 
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money against the judgmeiit-delh-or, who Inivo, priiir to 
the sale of the said property, applied io the iVmrt; whivh 
made the decree ordering such sale hu* exeeiitioii o-f i*o;ich 
decrees, and have not obtained satistaciion therefif. 

all or any of sucli assets he paitl io a |'"H*rsoM ind- 
entitled to receive the same, any person so uiitltlod ma,)' 
sue such penson to com]>el him to refund the a'^svds. 

Nothing in this section affects any riglit of ilic C iovern* 
mentf’ 

How eon- Now, the first observation whicli I wish io make «ui 

ffitrued. section is that the proviso being iinnexed io a 

tioii which gives certain riglits to (yxeeiiiinn-crediicuo 
must be taken to refer to a morigagoe wlio is filsrj an 
execution-creditor. Its language also clear!}'’ imiiiis to a 
case in which thei^e are assets and tticre are riva.l ju»]g*“ 
ment-creditors among whom they have to l‘>e distributed* 
The section has, therefore, as, I have already had oci*;isif)ii 
to point out, no aj>plication to a case in which the mortga- 
gee is the only creditor who seeks to be paid out of any 
surplus proceeds which may be in the iiancls of the (kuiri 
as money payable to the mortgagor. (Farnu'^^mrm Ihimx 
V. NoUnclmnder Tarim, XXIV Siith. W. It 

does not, however, follow, as wo have already seen, tdia.t ilie 
court may not, apart from the |,)rovision.s (vf fcht^ (Jivil Pro- 
cedure Code, restrain the mortgagee from proetcjdirig against 
such assets, representing, as we must assume tliai ilicy do, 
the value only of the equity of redtimpiiom , Ihifc the 
section positively .prevents tlie mortgageso from obiiiiiiiiig 
a rateable distribution with the unsecured creditorn if tlie 
proj)erty' is sold subject to his. .mortgage* 'A ^ 
may,^ however, .arise .whether. in a contest. 'between a mort- 
gagee ' and ymsecured creditors, whore the iiioney in tho 
' iismds of the Court is not Bufilcient to. pay all the creili- 
tors in full, the, mortgagee may ^not waive Iiis; rights, iiinler 
his mortgage after the sale has taken place, and' itihisfc 
' upon, sharing in the purchase-money as an ord'imiry eredi-'^ 
' tor. You will observe that in sucIi cases (!onH,i«ieniiio!ifi 
. arise ' somewhat analogous to,, kit of a Bliglitiy ..difterviifc 
nature from, tlmsc, which would arise If tlnrccmtest was 
'Solely 'Confined between the debtor 'and ,'t!i8 mortgage©. 
.' The Jaw s.eems to be anxious to, gua'rd„agaii,is.'fc ; a; wim'toii 
sacrifice ' of, the rights of, the unBecurecl creditors, awl, on a 
, .principle ,based on natural equity 'wh,icli,",I, slmll ' expli'iirr at " 
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In a future lect\ire, the luortgairce is not LHCTinuu 
|Huuiiitfed to slu'ire in tlie purcliase-monej^ which wc must 
not i‘or‘;'et, is paid only for a partial interest in tl'te estate^ 
that is, the redaunptiDii. The laurtgagee possesses 

in his UKU'fga.ge ample security" for the realisation of the 
dtiht ilue to him and Ids rights are not in any way pro- 
Judici'tl liy a refusal to give him a sltare of the proceeds; 
while veiy grave injustice might be dune, both to tlie 
otlier credi Oil's and the mortgagor, if the unsecured crcdi- 
tiU's cnniid bii di.sa{i|)ointed liy tlie action of the mortgagee, 
it seems to me that the section has been enacted for the 
protect-ion of the unsecured creditors, and tlie doctrine of 
waiver, therefore, wouhl not ajiply. It is true, there are 
certain expressions in the judgment of the court in Fakir 
Biixv, Chalk r JJhtiri (XIV S'uth. W, R., 209) which may 
Hoem to support a contrary view. But 1 venture to think, 
mjtwitdnst.anding tlic very high authority of thic learned 
judge li}' whom the judgment was delivered, that the fUctmu 
iaiunot Ijc supp«u’ied as laying down a,u intlexible rule. 

It may lie said that mother tlie disappointed creditors Uemetlkid- 
nor the mortgagor would lie wdiolly" without a rcnrunl^g iii 
aim a portion of tho purchase-nioiioy was paid away'"'''''*''' 
to the*. mortgagi*.e a.s tiny would be entitled to the boneiifc 
iF the limi to the extent to which it might be roduccul by 
ilm comlucf- of the mortgagee, and that the coidlicting 
equities lietwetui the parties might be worked out in an 
action |)ro|>erly brought for the purpose. But Hiich a 
|)roceeding, beHiiles being wholly unknown in the mofussil, 
would only leat’l to a porilsit waste of litigation whicli, liow- 
evi'.r, may be easily avoided without irenclung mpon the 
domain of the Legislature. I am also not inseiLsible to tlio 
force of the argument founded on tho well known iiiaxim 
(Xi'prmCtu unimeM' emditsio aikrim ; but I cannot persuadd 
inysidf that tlio Legislature iiitondcd to take away all 
discretioii from the court as to tho mode in which its 
dcKU'cxis shouldLe enfoixjed (;r)Y 

The cpiestioiras, to 'what is meant hy sold : subject Stk Df 
;to'a inorfcgiigo ' has 'again given rise to coimdcmble 

ip) I tt0iifea» that t!i6 ' kiferoiliiefcloa .of fcho. wordi **aa. iochr ia^ pro** 
vl»o ttf) to Heetkiii 2115 wlikb wert, abHOut ' from 'tho former Civil Fro* 
oeiliire Coiie are' likely to preEto'some ’embair» 8 smeiit> and t&) p'robiibt* ■ ' 

Ilfcy i8'’?eiy gnmteiadeed, fcltiifc the kddlfcto'Ot, tHcBe'Worde is due to the 
iwlgment, of 'the- Cftlcafetie High Court in Fakir Jim v. €hfiUm*dkm’i 
(Xlf which I have 'had alruady ooca* 

'fioato;»tee . 
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ilisciissioTL In fche case of Fakir Far v. Oh aFinJIaf i'ff 
Clioiudhry (XIV W. 11., 209-l(^), Uie Court i»1)serviul : 
''We tliiiik that section 271, Act VII i of l8o!l, tu* rather 
the proviso in that section, is intentlerl to to a i*(isc 

where the property is actnall^''' solvl siihjoet to a 
gage, and where the transaction is such tliat tlio. jnrrchasi‘r 
is buying the propert}"- suiycct to tlui luoriga.go, wIicut'* lio 
is, ill fact, only buying the eqniiy of reduiuptitui whidi 
remains in the jndgnicnt-dcbtor ; and it does not :ijqV!y 
to a CjSise wdiere there is inercly the right i>y !a,\v in the 
mortgagee to enforce Iris mortgage agfdnst f lu* piirch.'istT. 
This appears to liave b(M>n the vit“W nikeii by this (jmu t 
in a decision reported in VI 8uth. \\\ Ih, Mis. Ihil., 

''There the Court says: ‘ It is imt eijuiuibb* thni the 
purchaser who purcltastul and paid fiu* onl}' ilui luort™ 
gago Vs interest in this property, simuld lioli! it re!cast!d 
from Gregory’s lien/ Now, here it tloes ?i]q)ear t:hat 
the sale to the purchaser was in fact subject to the mortgage. 
By 'in fact ’ we mean that it was not so Hubjcei I»y Ihr^ 
contract of sale, and there was merely a, legal I'iglit e.xistJng 
which might be capable of being enforiaNh ft semns tlias- a 
petition wliich was pre.sent6<;l by the }'>re.sent apptdlani was 
not taken notice of, and neitlier in tlio proelamathuii ofsahg 
nor in any of the sale ]>roceedings, is ment.imi ma.de of tdie 
existence of anj’- mortgage. Ni>r is tlann anything, to Klurw 
that only a liiuitod right of tlM:ypitl:oiuad:H;lfd,iMr was t*i 
be sold. Therefore, xipon that eun.struid'fi on of section 271, 
we should say that the proviso ,ilue.s not ajq^iy to tins 
present ease” (g). 

It would, tlierefore, Boein that tlie iriorigageo may, oven 
without waiving hk rights as such, claim aslutre of tlinpur- 
eliase-mouey, disappointing to that' extent ilm ,iH'lsceiir«3d 
creditors, although the purchaser Ixmght witli full know- 
ledge that' the property was nubjcct to a mortgage nijrl 
that' all tliat the Court sold or wa.s autdmrisf'd 'to soli wm 
only the inortgagoVs right ef .redemption, and alilimigln 
the purchaser paid' a price regulated by the viiliie of siicli' 
interest. It seems to me, .however, that tlia words ''solil 
subject to mortgage ’ may he road in a Iohb narrow seimq, 
without’ doing violence to the languago of the sectiotp as 

' (f), As.to the fomer state of thq law. on .the m§ ^ 

'iam Mfighmmth, S. .B. A.* 18G0. V«>i. , I,L, ' Si Skm'kik^k ?- 

S. P. A^. y. AUS v. MUmmi S» 'B; A», 

p*. '463.,' ' 
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eiTiIjracinf;'* OcTkos h) Avliinlj the property which is sold is, in LrioiyMiR 
fact, Riihject to a iuort.i:»'a.j**e, although owing to insuilicieiifc 
intbiiiiaiion or other causes, tlie I'U'Operty is not sold by the 
Court express!}'' subject to the mortgage. You inustreiiieiii- 
;l)e,r that an ex<,Hjutioii~])nrchaser ordinarily buys what the Defpwe <>f 
judgiueiit-ilebtor himself could have honest!}^ sold, itnd we 
aixi til e relb taxi H;)lH:uuba,r!'«assed bv eonsiderabions which might for vniuc 


arise in the case of a purchaser for value 

notice of any sulisisting mortgage, if, indeed, the contest available,' 

was one between the mortgagee and a third person 'wlu) 

had induced an lionest purchaser to lay (lut nnmey in tlie 

hoiuijhie Indief, that lie was purchasing the proimrty free 

of all ineundirances, a narrower eonstrneiion might be 


supported on the ground that it tended to prevent a oiremity 


ot action, for, the (‘onserpienco of refusing the mortgagee to 
share in tlic distribution, would be to throw him upon 


the mortgaged property, with the further eons(M|ueiice that 
the pui'cliaser would liavc a right to compel the unsecurcil 
creditor to refuml a portion of the pnrchase-inoney eifual 
to the amount of the mortgage-debt. The principle is well, 
illiistndwd by the Judgment of tlie Privy Council in the 
case of lJ(ru[ihis v. The ikdleefor of Beifare.^, in which the 
defendant, with fiiil notice of the plaintilfs mortgage, ‘ 
having sohl ecii,ain property as unincumlicred, the piaintiif 
brought an actiiUi against the defendant, claiming to be 
entithnl to the sale-proceeds by virtue :of his mortgage, 

Their Lordships Imhl that the pfaintiii 'had a clear eipiity 
against the iiroceeds in the hands of the defendant and 
this, upon tlie most obvious I'lriiicipleH of moral justice, re- 
cognised and acted on as safe grounds of decisicni by the 
C'Oiiri of Chancery in hhiglaml. 'With rcdlu’cnce to tluj 
argument that tint defemlaut on!}^ soh] the interest -rif tlm 
deJ)tor iind did not 'guarantee the title, their Lordships 
say:, ''Tliis may be very true, but it has no braring upon 
the. present case, itere, the Government, otticcr, luiving 
notice ' of " an ' inciiinbranee, which is only an equiiablo 
charge on tlie/proj)erty, snppreBses ail mention of it in, the 
acivertiBemeiit of,, sale rirtd conveys away the, estate to the 
piircliaserB,', as uiunciimharad, and 'receives tlm fulftahie as 


if It >6i^vfreelroi,n, mortgage. Can there be a clearer , equity 
to call fc)r ,re|myiii€nt ? 'or could there be a' grosser' injustice 
than to sue the' ptirehasers'if, .indeed^ against them' any ciiso 
'Cf)iilcl"ber)stablished, w,h,idi' is very doubtful f* (J)(mgkm 

mr. * /V,. rj., .i . . ' J* tr mi ...» 't.. i , i ..... 
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LsooTiiiiK It is instructive to notivc llrat ti siuiiiur r:»rh!«'‘i| L* i 
recognised in systoius ioinulesl on Uunirui lav, 'Tiius.it is 
stated l>y Mr. Burge in liis lAireign a,ud CVdsuiia! Law: * it 
m ihii has been already (Trservcil tliat 1410 price olua.! nod i'*y I ho 
debtor from the sale of the luortgagctl |ns)|>f-rl:3* is nor 
subrogated for the property sobl, and, ihvrciVirso is n^rr sub*- 
ject to the mortgage. action in. rrnr conl*l, tlaro- 

fore, according to the stdetuess of tlm I'lW, Ih* iiisriiutrd, 
onl}^ against tlic last posst^ssor of tin? projJi»ri'\\ if it iia.*! 
passed through ma!4y hands. It was, however, d^sddetl l.\" 
the Supreme Court of Holland on prlmdjsL.i of equir\‘. ruid 
to avoid circuitous litigation and its consr‘{|m*ut (rxpMiisr-, 
that the creditor could resm’t to the firsf,. possrssm' to r«'-* 
cover the price, if it were madr^ to appear tln-it I In? fourth 
possessor could sustain an actiuii for diu indid'ioii aguiiiist 
the third, the third against the stnaHuh and the seemu'l 
against the first.'* (Burge's Foreign arnl (jolonhi! .Law, 
Vol. HI, pp.^ 2;24.25.) 

Section t!95 Another difficulty which was fidt in c*nisirtilng the n>r- 
responding section of the Civil Brotnulure I’odi! al:‘ L>»fV.), is 
Code how also likely to arise on the language of section of t.lie prt;- 
coasuuai. {;}cnt Oodci of Olvil Procedure, whirdi iim-kes no e.K:*a?pti«>it In 
favour of a mortgagee when the property picflgtHl, to him is 
so, Id by the Court m\dcr a de<;r(*<5 for sale. Ai»eurding to the 
strict wordiiigof the section, a mortgagee would, be in no 
better position than mi unsecured, crcdiUu*, the assets bring 
liable to be ratcablj^ <iistributed ann.mg all tln5 e,x(*cvitioir- 
creditors whether m(>rtgagi,ies or not. It eanmdi, lanvovor, 
be denied that when tlu’j propmly is sold at the iimtaiice iif 
t !)0 mortgagee, his claim shmild be' preferreeb ittnl yet i!m 
language of The section w'ould seem to leave mv riis* 
crctioiw to the' court of ' execution in Thev, matter. Tlu; 
rule, however, is 'one'' merely' of 'proeedu'ro, and eiwiud 
alter or limit 'the 'rights .wliicH a, person ii:tay Imvt) 
acquired by. contract, .itidopcnde'iitly 'Of the rules era* 
bodied in the 'Codo of Civil P,n>eediire. ' (Mil) (Jhindra 
, 8haJm v. Ikir Moimn May, XXll ^Siitliy W. /ll. ; 
liarsoon Arm Ikyum v. J(m\uh(>imim,$' SiihMidtf/ 
elem, I. L. E., IV OuL, 29), ' It seems that ilte wl'ii„)le 
Chapter on Execution in the Civil Procedure Ctiile . relates 
to 'Sales in e,xeeu'ti.on of deci'ees for money, and not t0"Sftl,ci» 
under mortgage-decreeB. 'The . same 'defect; was.'' 

" 'in ^ the old; .Code, but has mot yet, bem. rectified byilie 
' 'Legislature., ^ ^ 
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A t|ue8t'Nin of Bione nicety upon ilic coii.struciion of 
.scciii^ii 205 of tlic Civil Procetlure Code amse in tlic 
case iA'Sivii' Ham v. Soohrah Manya (I. L. R., IX 57). 
It a[)peai\s tliat certain land was mortgaged to the deibinl- 
!int to secure the rt^payment of a loan of lis. 2/K)() and 
interest. Tiie mortgagee Avas to be let into possession, it 
lieiiig stipulated in the deed that the interest on the debt 
slunild be paid out of tlie prolits and the balance paid to the 
mortgi Igors. By a subsetpient agreement, however, it was 
arrangeib tiuit the mortgagors sliouhl remain in possession 
and pay an annual rent, t‘quai to tlic interest, payable to the 
imnlgagee. The mortgagee obtained a decree for lis. 2,000, 
and ai*rea,r.s of rents and costs, and for the sale of tlie laml 
in, satisfaction of the amonnt decreed. The land was sold 
ibr lls. 2,855. A puisne mortgagee applied to the Court 
for payment to Inm of Rs. 500 out of this sum, alleging that 
the first mortgagee was entitled only to lis. 2,000, and 
lis. 280 cosbs, but not to arrears of rent in preferemee to 
his cla,!m as see*ond. mortgagei.e It was eonteiidiu'l on be- 
ludi;b)f the lirst inortgngee that he was entitled to treat 
the anearsof rent as Iniru'est; but this eouteiifcioii was over- 
ruled. The CVnirt said : ‘''Tluj appellant, as second iucum- 
Ijrancer, is c!ca:iiy entithn,! to tlio surplus proceeds after 
discltarging tlie |jrineipal. and any interest whieh may 
1)0 due on the respomlent’s incunibranco. Tlie question 
between tiHun, tliiuvdbrtq. rt^soives itself into tliis: Oan the 
siiin cdaiine<l by tlie respoinlent as rent, and paid to him 
under the decree for iTUii,djo regarded as ill teres t due on 
his incumbrance ? It api>ears to us that it cannot ; ami 
imleeil both the lower' courts Iiave treatetl it as rent and 
not as interest. By letting ' the mortgaged, properties to 
the mortgagors umJer the sti{m!atii.m that' they should 
pay rent in lien of interest, the res]K>udmit elected, io e<,)n- 
vert the interest into ,rent. No doubt such 'a course has 
.its advantages; but he is iii4 entitlci] to ilume advantages, 
and,' also to the advantage of' treating fchiV'Siim couclitioned 
to be 'paid as if it were interest. He sued for it as nmt, 
and not' at interest'; and innlor' the' Terms of the decree, 
c!i,rectiiigTli 0 sale of the 'property, the sum now in' question 
was awarded tod, liia’aS' rent.'. ■ There , is 'no foiindatioir for 
the contci'i'tioii ,tlmt the, arrears. 'of rent are^ a charge o'ri the 
land as against an incumbrance '(I., L.'R., IX Mad.;’ 00) (t)* 

; (f) Tlic lio'wcver. i« Hcaraclj 'coii«iat0Mt wifcli the Uccisioti ol 

Jci8$©i|'M# E i iu, Mii'rii'md. ' Exr* ('XXI L, CE. in whieli ife was 


IU';oT'i;i;u 

iV. 

Mndr.'js 
tilt!! |K»int, 
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I have ah'eady said that a sale hy an unsecured creditor 
passes only the equity of redemption. There may, how- 
ever, be cases in which the purchaserwoiild acepure a higher 
riglit. Thus, for instance^ in the case of j^luilhii.siidan 
Sing Y, MtikiindloU Sahoo (XXIII Siith. W. R., 37d), where 
execution was taken out by one of the creditors against lui 
estate which was subject to a mortgage in ihvoiir of another 
creditor, who also had placed an attachment on the I>ro|>erty, 
and the property was siihsequently sold at the instance of 
tliefirstcreditor, but without any mention of the niortgago,, 
it was held by the Court that what passed to the pur- 
chaser under the sale w^as not the bare equity of I’edemption, 
but the propert 3 dtself, free of tlie mortgage lield by the other 
creditor; and the case of JShtdir Ilmsen, v. Baboo Pearoo 
(XIX Siitli. W. R., 255), la 3 cs down still more broad 13 ' tliat 
Avhen an estate is sold pending an attachment bj the mort- 
gagee, the lien is transferred from the propeidy to the 
purchase-money, and the purchaser acquires the projierty 
discharged from the lien. (See also Paj (Jkwndra Sha/Ht v. 
Ilormiohun Roy, XXII Sutln W. R,, 98; but see Jiintiki 
Bidliiv Sen v. Jahovuddin Mahamad, Ahoo A H Sohor Vhoiv* 
dnry, 1. L. R., X CaL, 567; Simvell v. Ajudheya Nafh, 1. L. R., 
VI All, 255.) The rule laid down in Mmlliusudan Sing's 
Case is likety to prevent, in vsoine measure, the evils wliich 
attend most sales in execution in tins countjy, it hiduig by 
no means an uncommon tiling for the same propmiy to be 
sold successive!)^ four or five times, first, perhajis, h)-' a.!i un- 
secured creditor, and then hy tlie of tlio 

debtor; the third mortgagee probalfly coming in first, thmi 
the second tnorigagee, the first morigagec closing the st^eiuq 
and this, although execution luid bef,m actually taken out 
and the property attached by the ditfereiit creditors, before 
it was 'Sold at the instance of the unsecured ereili'tor. 

I ' will , conclude the present ' lecture with a few gano* 
ral ohseryationS', on ■ the security, to whieli the niort- 
gagee becomes entitled under an orditiaiy simple iriori- 
gage. ' Now, it is necessaiy to licar in mind that a Hiiiij)k 
mortgage' creates a real right, ami 'that tim defmiiie of 
purchase for value without iiotico is n'ot, iliiutdaiu, irfijdb 
cable, to a ,suit by a mortgagee to enforce his.' security. 

Iiel<l that Rotwitlistaiuiinir tbe imsertiou of an aite'riimeriti okiifie iii »' 
mortiyageKieed, tiae real relation .between tlie pariieH i« not lluil; of Ittiitl* 
lord and tenant, but raoi*'fcgagce and mortgagor* Of. Viatkda ' ?, . M^skakif 

187, , ■ . , • ■■ , ', \ 
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!f I sell i!iy properfij to you to-< 1 ny, and sell it ac^aiii to a 1 1 nvnr. 
third person to morrow, it eannol be denied that the seisnid 
pu! chaser, ahhiHii^h he should buy without any notice of ~ 
tile salt* to y«ai, will have no <lef(*nce to an action of ejeci- 
nieni hn)Ui»ht hy 3ani, Jhit the case would he ditten‘nt if 
1 on]\' agreed to sidl, ami tlid not nefunll\' convey tl)C pro- 
peri)^ lo 30U; 30U would theu aci[uir(‘ a riijfht not hi ran 
hut only hi jiersoiht iH,. But e(juit\ In Ids the conscience of 
a puitduiser with notici^ hound Iw the aereiuneid, thus 
eie^iaft an e\is‘]Mion on the nde that a im‘n" ri;yht hi 
pimmaHi is iH»t enforeihie auaiust third persons; hut 
iHjuit}* stops thma*, and tloes not extend the exception 
a,i»ain,st a purchaser for \a!ue uitlioui mdice. The dotdrino 
of the (\)uri of (liancmj, instead of dero|^mf ine in any" way 
from the liythts of a peison who claims under a conveyance, 
and in>t under a cent met, lather invests a peison, in cer- 
tain cases, wlms(‘ title dcpemls entindv upon a (‘ontraet, xvith 
the sane* rii^hisas if he had obtained an a<*tual <*on\ (^yance ; 
but it does so only asaeainst a purcbasiu* with notiei*. Tims, 
for iiishsiuH^ if s<mic‘ soh*mnit3% wlfudi isdeennsl by theeom- 
inonhiw be essential to the validity of a conveyance, is 
omitted, the document will be unavailable as a (smvcynanee ; 
but equity would tissat it as an aj^nvement xvhich it would 
enforce, imt only mrainst the ]H*rHon who entered into the 
transaction, but also aijainst a volunteer or a purchaser with 
notice. (Hee Austin's flurispvti(h‘nce, Vol I, ^i 77 .) I have 
airtuuly eiideiiviuired fo <sxplain the ori<L(in of this doctrine, 
and will here only add that, as a jjfencrai rule, the defence is not 
aliowual wlnm tlie right songdit t<^ he enforced is a h*gal right, 
and not one whi«*li is r<s*ognisi*d only hy equity, (HnelFs 
Equity, pp, It does not fall within the. piovjiuif* of 

these left un*s to explain the doctrine ni length, and if 1 reeur 
fco it, it is only hecausc iis Homexvhat indiscriminateaptdica- 
tion in this country 1ms attracted to it a cioinl of pnqudiee 
iniieh of which, when kept xvithiii imsoimble liinitH, the 
doctriiio c<3rtaiidy does not dexcrve, Tlio a’-eal truth seoiuH 
to lie, that the doctrine in in some measure a ^‘Burvival,” and 
points to tiiiioB when a conveyance was a traiisaetion which 
c?ouId never take place secretly, while a more agreement 
%mn not attended with any such publicity. In these days, 
when the title to real property passes by more writing, 

01 even by word of mouth, a conveyance may be attcndcxl 
with as little publicity as an agreement to transfer at a 
future time, ami it m this fooling, apparently, which has 
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LiaoTiTRE woine times le<l to the oxteiisien of the diK-triiM.' - 

In all eulighteiiied systems of jtiris|>ruflciie»\ hovvf/vi'r, rii<‘ 
somewhat cumbrous funiialities wliicli tnir fort'lailuM's iji- 
sistecl upon as a j)rotectiau against iVaiululeiitr jO'aetic.fS. 
are gradually giviug %vay to a system of regl^i rut Jon <4* 
assurances. 

Security The question whether a security is availal»le agsiiisJ. a 
purchaser from the mortgagor without limits,) of^ il, was 
pardmser raised ill the Calcutta High Court in ihtn*asii uf Mahrf ,urh(h 
W value I\IokesJmr Sbu/k Btchatloor v. BhJkhji, (V 

nutice!'^ Sutli. W. R., 60 ) ami was answered iiitluj a{!!nna.l.ivw t<\r 
Barnes Peacock, in giving the jmignient of llio Full IhunJi, 
olxsorvcd : ‘'■‘As to the ground wluidi has Ihsui rais,M| 

fur our opinion,— namely, that the purcliaser umhu’ the hilt 
of sale was a bond fide purciiaser witliout notiee, and, tliere- 
foro, entitled to priority,— if the boml was really ami bond 
fide executed before the date of tlie flefomiant Is iiiirchasn, it 
would prinid facie be entitled to priority, and ilm. <hdemhint 
cr>iild not, according to the decision in the case oCVardoih 
Seth Sam v, Luokpaihj/ Royjee LalUik (Marshaills Ihquirts, 
p. 401), succeed without proof that he was a hmdftde pur- 
chaser for value without notice. But, even if the defendant 
were to satisfy the Court upon that point, he would not, in 
my opinion, be entitled to priority, uniess the plainiiir was 
bound to gi ve notice of his bond. If he was not bound to 
register it in order to retain priority over suhswpnmt pnir- 
chasers for value, I do not see what notice he conhl give, 
or was bound to give. The mere charge upon an estate 
does not give a right to the possession of title-deeds ; ami 
even if it would, the plaintiff in the presetd case had 11 
cliarge, not upon the entire astatm but only r}n <me or two 
villages, which would not give liim a right to the posses- 
sion of tlie"'title-deed>s to the whole estate. 

if the defendant should prove that he was a Imnd 
fide purchaser for value, ho would throw tlio onuH on tins 
plaintiff of proving that he actually advancml tliC’ money 
as alleged in the 'bond creating the charge^ and feliatdJm 
bond was executed 'before the, defendan,t/s purchase;'* Sen 
also Qolla Ghmna v. ludi Jlppmh, IV Mini IL Cl' 

434 ; Sadagopcc v, Eulhnd, IV Mail H., (1 liisp,., 457) (b). ' 

'' (a) Its ^seoras that in the ftydeniB which arc tmimhd tm the civil lnw, ft 
purchase ia good faith and for a valuahlo eoiisldcratiwi, w- no dofiiiww ,to 
a 8'ait hf a mortgagee to enforea hie aeourity, ' ,!! tlie property at'iiiipri8ril 
' ill h special .mortgage were'' transferred to a 'purekaiejE fora faliialite 
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.Mr, JiiMict* wlio wa^ of a dillrivnt opinion, Li'iiim 

]Hiinfo{! ii) tlu‘ ‘MVi<;htfui eonsiMpK^nccH %\hieh may resiill} 
if it ho <‘.stahlisluMl an law lhat a litai on ivnl pK)|)<‘rty, with- 
out either puhlitNiiion or pa^sossioji, will suHice to defeat 
the mo^t (‘aniious pureha^erf' I should fear,” adds fclie 
heinteil Judge, ‘M hat in this country the result would ho 
an eiilire iii'-eeurhy of title; that it would he iinpossiblo 
fiir any nein hy any annumt of caution tt> hu^ real propiady 
"wifli any tsadideins* nr an} s<H*urit y that sec'nd lien-hulder.s 
may m»t .d,ait up w irli doettnumis for, possibly, ewai assert- 
ing \iu'hal engagnuents^ pn>V(‘d, as protjf lanx‘ goes, a in 1 
which he eannot diNpU)\e,and may defeat or haiass himf’ 

(V Suth. \\\ Ih, d7.j 

It is impossible to deny that there is a good deal of 
tnith in these observations, fn coimtries where the Homan 
doctrine of hvpotheeation o!>tains, tin' evil is guarded 
against by the <ievice of pulJic h}pothe<‘ hooks, and the 
same purpose is served hy tlie new s^stom of regi^iratio!i 
wliieh has lieen intnHlueed into this eountr}^ sima^ the pass- 
ing of Act XV 1 of J'Shk 

The fae.t that hypotliecationeonfersaright'/n rem seems Ponod 
also to have been overlooked in some of the ea,rlier 
on the Staim*. of LimitaVums, in whieh it was held that a swlmry 
wortgagtHMvas houml to enforce his setuirily within 
time preseriheil h)r suits for hrt»iu‘lu»s of cont tacts. * 

Hui(jh V. Bfiboa Bux^ VL Huth. W. R„ %IH, sinet' over- 
ruled. See Birmir Jhmdiiv, Guhwi Mohftmrdj 

fX Soih. W. il, 170.) In tln^ last ease it was held that a 
suit to enforce a scHuirity, is a suit to rceoveu* ati inttu'cst in 
immoveahlo property within the im‘auingof clause 12 of 
the first seeJion id‘ Aet XIV of 1850. It must not, how- 
eveCs he understoofl that iho like extended period was 
allowed to tho mortgage»3 to sun on the covenant wdiieh 
had tn be enforced within the same period as any oilier con- 
tract. (Mimnuo Lall v. X Rutin W. 11, 579 ; iVnrcc 
Makmi Bme vjkblwl €hwm!ep Aaddy, X Ruth. W. li, 5d.) 

Act IX of 1871 in Article i;?2, Schedule ii, expressly provid- 
ed for suits for money charged uponimmovcablo property 
ami the period of litnifcaiion was twelve years from the 
lime when fclia money became duo. It was, however, long 

eonsiteafcian mm aUboiig^hhoha^nonoticoof the exintencoof 

tliia mortpfyge, it «tiU remaiiieil liable to the mort^^ago (BiirgeV h\| reign 
wd Colonial Law. ?<ii I!!., p. 200). But Bot m> in the ease «>f a general 
mortgage. (Cl, Mamddk v» L L, E,, IX AIL, iS8,) 
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LifiCTtJBE doiihfcfiil whether, as under the ohi huv, fhe reniedj on 
the covenant mii^t not still bo soue;ht wiihiii period 
proscribed for contracts. 'Phe dout?t was at lenofli at 
rest by the decision of the Judicial (tnuniuttcc of ihe* Fri\3/ 
Council in the case of liniHilin v. Jxalki^ { L. lb, X 1 1 

I. A., 12 ; I. L. R., VII All, 502). Act IX. of bS7I has biMui 
replaced by Act XV of 1877, and the plirasciJoey of t!u* 
Article somewhat altered : ami itiias liccu held tha<t ilie 
language of the present Act leaves no room for doubt that 
the longer period is not applicahlo to an action on tho csw 
vonant (f). (Miller v, Jifotu/o iX(fih J/oa/zV/', I, L. ib, XU 
Cal, 881); Sherkaffi/i(^ v. ulnanaunn, 1. L lb, X .Mad., 100} 

I may, however, mention that a dillenuii view Ins 
been taken of a similar soetion in the Hnglish Siatube 
In Sfi(io}h V. Sutton (XXIJ Ch. J)., 51 U it was Indd that 
the limitation of twelve years imposed by the ileal ih'operty 
Limitation Act of 1871^, section 8,on actions and suits for the 
recovery of money cliargeil on land applit^s to the piU\somiI 
remedy on the covenant in a mortgage-dcHnI as wcil as to 
the remedy against the land. It is true that in that ease 
it was argued that an action on the covenant could bo 
brought after a >sait against the land was barre.d, but I do 
not think that that ought to make any diHerence, The 
Court said that they could not read the words “sum of 
inoiicy secured by any mortgage/* not as meaning a sum 
winch is secured, but a sum of money so far as it is seeuriuL 
That would be construing the latigmige of the Ai’t in a 
non-litoral sense, there being no reason whabwerwhy the 
Court should not keep to the plain words of the Htaiiit4n 
I must confess that the Court in coming to this conclusion, 
gave some reasons which would not apply to the Indian 
Limitation Act, but at the same time they had ti) fiute a 
dilHculty created by the preamble of the Knglish Act which 
is altogether absent from our Htatuto. (Compare XXdl 
Ch, D,,p. 579 ; see KJmnji BhaijoamliH t. limm, i L* X 
Bom,, 519.) 

The difiicultios ’which have been felt in iiiglanc! m to the 
period for which arrears of interest are recoverable to- 
gether with the distinction between suits for rodeiiipfclon 
by the mortgagor and actions or suits by the inorfcgiigc©^ 
have not arisen in India, where it has been held that the 
period of limitation applicable to the principal is also 

(0 further, on the subject of iisaltatlou geaerally, Apm Statnto 
tit,, bimifcatiou. 
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ap|>lica1)lc to arrcarn of iiitorcfit. (Gioiiwf v. Aihtfji, Lr.oTURE 
1. L. ii, III. Bool, .112; Davaai v. liatna, VI Had, il7 ; 

JklAio V. (^olnd, J. h ii, 1. All, 0():i) “ 

A fivsh clillirulty lias, liowcvor, heou create<l by tic provi- 
sions i)f Hcciio!! 147 of the*' [> resent Act, the language of the 
HO’itnte making it exitroniely (UHicult to say wlicthera. suit 
fur sale b3ma simple mortgagee ^eomes under tlie sixlv <u* 
twelve gears’ rule (k). {Aliha v. AAau, 1, L II.. IX 
Mad, 21S; Kheuiji PAttujnuHljfs v. Mama, I L. il, X 
Bmm, aVJ; Hinh Lai y. Ga atja JhvMil, J. L. 11., VJ 
All, aoJ ; sis* also Giriau' sha/h v. 'f hale Manna,!. L. R.., 

XIV C^a!., 710 (F.^ ll)^; cf. Gouhul v. Kahuil\ L L. 11, 

X Bom,, o!)2; dlstiaguibli MaaiHidh v. Bahjooiiid, 1, L. K., 

IX All, 1580 

It follows fiaim wliat I have »said as to tlie nature of tie Omirt in 
rigid created by a Huiiple mortgage, tliat a suit to enforce a 
mortgage' on kind mu.st, like any other suit f()r land, be mulrauer 
brought in the Uourt witliin who.se Jurisdiction the land is 
situated, although the rcmij<l\^ on the covenant may have 
to be sought in a dithuvnt forum. There is indeed a ease 
aiJX Bom If. (J. Eep., 12, { Yeakobaw iiaukhhaji,) in which 
a different view is taken ; but, 1 presume, it cannot he 
siippm’ted. 

It is one of the cardinal principles of law that t!m forum 
sUtii is the only one in which all rigdds com*erning laud 
must ho irkal; and this principle has been ado})tod by the 
Li'gislatuie in our CJivil Procedure (lode. It is true that 
the English (Jourts sometimes indirectly deal with rights 
ill foreign land iiy affecting to act ia ptowuaok Thus 
the English i ’i)urt<*f t ffanceiy assumes JfirisdicUon to make 
a <le<Tee for foreclohiire of lands outside ilu' cojuilrv, on 
the gromul that a foreclosure-de<‘iee is only a detuw 
jMrsonum, depriving the mortgagor <»f his pewsona! right 
to redeeim But this Jurisdiction, which nssts upmf a 
scinmwhat doubtful basis, has lanm disclaimed by our 
Ucnirts in which a decree, whether for sale or for fora- 
closure, has been almost uniformly regarded as a docroa ia 
and, therefore, incapabb of being made in any Omirt 
other than that within whoso local limits the kmiissituaO 
Oil (iifheBjmm v.Miw MahomedBadm, I Iml Jiir.,N. S,, 

40 ; OheUi Omndmh v» Smdarmi MiUai^ II Mad li (J, 

Eep., 5 1 ; 0%mBwar Dm$ % Mahabar Singh, I. h li., 1 (Ad „ 

(w) Asto wimt. fonfatitiilnaafilmplamorfcga^^c, scenoios fco sco. Bb el 
Hii Trauttlur oi Pia|)crl^ Act. 
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LncTHRii 1G9; Hree Mat Uj Lull Moiunf Da^'^ep \\ ^^ath Shaa\ f 

Tiid. Jar., N. S.j 319; lu iho of N. J, Lfstie v. The 

“ Lend 3Iortf/a(je B(tnk of Lidaf^Ld lU Kuilt. \\\ lu,2G9; 
IX B{3n. L. Rep , 171 ; Mnn^a'nini A'inhii v, Pnonof 
XXII Suih. W. R,, 2.S7 ; Midonned Kindi! v. 

svrnui Bon(t Koei\XXiil >Suth \V. R, 123; lUd Iht} l)i}\sv, 
Ilmsumat 31 al l{o(a\ 11 A\}ALi\ Kep., i9. (^>iiip:n‘e 
KdMir Ifo^i^aJn v. Pearoo Tajildari lar, XIV l>ei!. L Ji<‘p , 
425, note; XIX Suth, W, IL, 255 ; Rai/h a naif Ihm \\ Kaka n 
Mdl, I. L. \l,, 111 All., 598. CuHipnn^ XV/v//< i^nndfp 
(ritine V. Aoiiinin Adpnn KlndiH}n, I. L. R., Mil (^•i!,7R3. 
Privafe Tnl eriiaiioiial tlnrispnideiiee l>y 5. A. lAjoti* 
.120 — 137, Hee also as to t.lie pro|H‘r fnruui in wliicli lo 
recover a debt made a charo'e on foriOLi^n iojritoj v, 

V. Bpcrefai'i/ of Bt(de fm* Indii*, L, R. X!X Kq. 507 53 ” 11 . 

Coiifiictinc? law was inuler.stood Imioie the Ftiil rH‘!u*l!i 

decMous. Chuudra Ghost’s Gasc (XX IH W. \l, 1,S7). 

it was oF the utmost iiu])or lance to the plaintilf io hrin^i^irH 
suit in the proper Court, as no otluu' Court th.«in that wilhia 
whose jurisdiction the land was situated could tnake a 
decree for asale of the m(U’t<j;'ai(ed property ; and this deedruu - 
tion was as a rule soUG-ht hy the n\orlt.(aG'ee, althoUi,‘;h llin 
mortgagor had not in any way parbs! with his infere d, in 
the property, (‘iiher ly a sale or a Msomd iuoiigag«\ it 
true that, acc()rding to then^eetd auihoiitics^ a rnoiuy- 
<lecrcc is, as between tint parties, as g<HHl a^ a decree for 
sale; but the mortgagee \vt>u Id ct-rtainly atd prftflcnll^\ in 
expiessly asking for the usual di*erei‘ bn* ,.alt\ wliiclnas ! 
liavc already explained, eau only In^ madt' by the Court 
within whoso loeal limits the Inmi is situated. 

Qiwtion of Besides (piestkum of territorial juiis<li<‘tiou,aH it is ea!!ed, 
ciucstiom of pecuniary jurisdi<itiott also BontidFtiiies arise 
timu in suits to euforcc a mortgage-security, 'rim gcuenil riihq 
no doubt, on the subject Is ihafc the value of Uie suty«sd> 
jiiattor in dispute determines the ioniin in which th.e action 
should bo brought. In an action hy a inorf-gagiH* iip<»ii Iiis 
SiMUirity, the value of the snbJeeRniatter must depeuid on 
two tsuwiderations, the amount of the debt, and the viilim 
of ilie property which the mortgagee hecks io iiiiike iivaiC 
able for the satisfaction of the debt If the value of tlici 
mortgaged pr<q>erty exceeds the amount of the mortgage* 
debt, the value of the suhjeefe-matter in dispute iinist be the 
amount of the mortgage-debt, for the Hulijoet tif the suit is 
not the property itself, hut the right to make it availaWo 
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for fclie satisfaction of the mortgage* But where the value 
of the property is less than the amount of the charge, the 
subject-matter is tlie right to make the property available 
so far as it -will suffice, and, as it caimot suffice to satisfy more 
than a sum |)roportionate to its value, the value of the siib- 
jecfc-matter of the suit must be determined by the value of 
the property. (Krlsknavia v, Srinivasa, L L. R., IT Mad., 
S39 ; Jaukl JDasn v, Budri Malh, I R.> II All., 098.) Of 
course, the last observation only applies 'where the proceexh 
iiigs are morely in rem. For other instances of the dlfficuh 
ties inseparable from tlie system ofregulating jurisdiction by 
value, see Maria Vikrmna, Zamorin of Oaliciit v. Soorya 
Nivrayana Bhatla, L L, R., V Mad., 284?; Mamhar v. 
IlurihoniU, I. L. R., 'VI 'Mad., 14<0; Amauat Begam v. 
Bkajan ZaB I, L. R., VIII All, 438.; liuj) Chand v. Bal- 
vmi, I. L. R., XI Bom., 591, 




13 


Lbctcjef. 

IV. 



LECTURE V. 


~ f- 

by eontlifional Hale*-- DitTwniw in f<>m 
and Kilgliish — Ddlin'tiun . m»nl,;n.:u h\ e'nibiMMtd 

sale and sales '^ufh clau'^e bir iv j««icha'e«— »>! nuuiinnj *-• i uu' 
Bunt by thc! nwU‘4ae;or upon Nviuvh ht‘ nu-iU b*» »*ue4 |*y iIk iimu * 
1Vuc lule of cunhtniermn — Xu puj'^unal Inhiliiy nf" flu* luoif a jur — 
Nature of the I)nsti-huu<(huk ami Uaium iaihoii uf thn nttuf* 
gugee— PiUKunul liafulay oi' mu m be preHuiui'l tt* Ibt jonun 

of express covenant —rtmsh net ion of ilm »?>inider ik'^ oiy Adabil — 
Implied warranty of title by murtijn^ur — Kennoly fur Iwvaoh o! \uitriiti« 
ty — Leading!; case on the'innnr — Sloasure of damai;i‘i tn Ea^utml-* 
Hemedy for ilei'eelive title of inert j^agor— Uonieily wlmx suets my ot in* 
suilicient— Remedy of iuurt|Jtaget? when pledge h tuvidentally tb '*!iHyed «’> 
Puncipie upon which ihuivagea shmild InmisstSHed-- Ibghl of inoippiou 
to prevent ^ waste when security is insnilkicut -* Failure to pay by 
appointed time — liegulatiun XVlf of IHfh-* fh'oct^HH of foioelA-unio in 
Bengal — Supuhited penod — Hlmroslscs^ Haiti DalosAH {'a>e - l•ullufnrn 
lor breach of any coiiditfou — Application to toliow slemnul im |uy 
Burnt — The mortgage must he fuicchwd as awlMdC'— I'ao* of joint 
mortgagors — Court to which ap{dh*ati<m must he made ««* Ikisy <d eosiii 
on leceiviisg application — Cleaning of Hcgul lepi cneu tat i % es Xoijuu «« 
Purchaser of part of pniperty and attachnnmt cHHlunr, intifi leg*! rfpu*-* 
sentsitives — Notice to be servs‘d on whmn— . tw m uifesfaey-* t no* of 
mote than one mortgagnr — W ho aic not eufuletl {»► imfiee Ptoussun^ 
of the Kegulatiun imimlatsiry and not ineiely «iiMa‘tory ik**!i!icfi“n 
between mandatory and directory enfictiiieiiis * View »d "flu* Abahihml 
High ('ourt— Whai the notice ought to cuiu.isu *- Ihoceeding^ tttelei flw 
Pegulutbn ineiely ministerial — Ifegiil.ir suit Fark i t% Aim # mo ’I if le 
of the moUgagec— Bight to reeswer rents-- Natuie of the teHiurtoms 
imposed by the Kegulatum — iMionath Ujmgindj’H (‘jhi -* Proeesn of 
fotcfclosure elsewheie timu in Hengab tinmldtoi on tin* pracliee of llnj 
Kiiglisii Court; of Chancery — Whether a mortgagee eait imraue Ids umie* 
dies concurrently — Bight; of murtgagoft to pnafieHiiofi iimnedmfely oti 
default, how far qmil hkd in Bengal by Megulathm XVII of lahd-- Iisntifft^ 
tkm — Act XIV of iUiiS— Caw of action wbai *— PowsHimi of the 
mortgagor when permissive — hlorfgagt^e's wunm of iictmii before forr- 
chssure — KightH oC mortgagor transfemid to thin! piirfy — rrespnwr 
holding adversely to both mortgagor iiud morlgagiiC — Acw LX oi Ml 
and XV ol 1»7?. 

A mortgage by couilitional sale Ih, as its nanin (kniolOH, 
a conditional conveyanoo ot laud as a .soenrity for the 
repayment of a loan “ with a stipulation that if the nioiwy 
borrowed he not paid, with or without interest, by a cer- 
tain day, the sale shall boconio absoiiite.” It rosombies very 
closely in form an English mortgage, both of tljein belong- 
ing to that class of securities in winch the property pledg- 
ed is liable to pass from the debtor to the creditor on 
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tlefaulfc of payment. They arc, therefore, generally treated Lfx'tuud 
as analogous. (Khelat Ckunder Ohose w Tarachufn iioon- 
doo, VI Siith. W. K., 200; Bhovosheehala v, JShmdoltd, 

XllI Bntk W. R., SGI; V Ben. L. Rep., S89; Manly v. 
MaiiersQH^ L L, li, VII Cal, 301?; (a) Sluirnomoyi^e v. 
h^rimdk JJa>% L Li. XII Cal, 014.) There is, however, 
one important distinction between the two. In an English 
mortgage, the inorigagur gives a covenant for the payment 
of the debt, and, even if no siieli covenant is given, a 
debt is created b}^ implication. But, in a mortgage by 
conditional sale in this countiy, the mortgagor does not 
make himself persoually liable for the payment of the luort-* 
gage-money (6). There is, again, some ditfereucc in the 
form of the in&>triunents. In an English mortgage the owner- 
hhip is wliolly transferred to the creditor, liable, however, to 
be divested by the repayment of the loan on the appointed 
day. The English mortgagor says to his creditor, I sell 
my property to yon, but if I repay die debt l?y a certain 
day, the conveyance shall be void or ( u.s is now generally 
the case) you sliall re-couvey the property to meV In the 
Imliaii mortgage, on the other hand, the creditor aetjuires 
only a <iualilie<l ownership, which, however, by the terms 
ot ike agreement ripens into absolute proprietorship imme- 
diately on the delault of the mortgagor. In the English 
mortgage, therefore, the mortgagee, by the terms of the 
agreement, has the riglit to enter upon possesskm of the 
property nmrtgaged to him, immediately upon the execution 
of the decul ; but the mortgagee under a conditional sale 
has, generally speaking, no such right. The possession of 

0^) In iliiB cuHO, this prayod lor forecloBuro or sale, mnl, in 

tlixi Gvmit of tlio proeocHlH iuHtiilloifui, for a powoiuU R<»creo agaiimt 
the defendant for the amount of the d«acianc-;)r ; but the i'onrfe tofimed 
to grant tho ktfeor part of the prayer, on tho ground that the snit was 
itt the nature of a forechwnre mufe. I may mention that the mortgage^ 
deed did not contain a oovenant to pay, hut ilu« waa apparotitly regard- 
ed m liimatcTlab m the mortgage wm in the orclmary EngHnli 
form. It wfti contea<W by the mortgagor that as no procoeilings had 
hem iakon wider Eegnlation XVII of 1B06, the mortgagee was not 
antitled to fcreolow; hut the Court, without expressing any opinion on 
the point, ordered a sals instead of a foreolosure, uule« the money was 
paid witliia om year from the date of the original dwee, by analogy 
to the provisions of Eefulation Tfll of 1806. Them em he very little 
doubt, howoTOr, that if m Bnglisli mortgage© wfshes to foreclose a 
uaorl^age In the mufassat, he mm% take proceedings under the llegu- 
lafcwB* (See the cases cited abovt.) 

(f)) A conditional sale m this country i» analogous to an English 
ttiortp.g® by femstees uader a pwer, where there is no eedifim irimt to 
lain ifii mmi commats. 
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the mortgagor is, therefore, gORcrally prottM'tefI in an 
English mortgage by a covenant for (fuiei till 

default, a covenant which, as a rule, would be wholly 
superfluous in an Indian mortgage, for the simp!* roanf^u 
that with us only a qualitied ownership pa-'^es to ihr* 
mortgagee, which before derauli does not carry with il- 
the right to the possession of the pmperiy. 

A practice, hovrever, obfains in this country, wliieh ah^‘» 
seems to have prevailed in England in former tiine^by 
wdiich the dcljUu' executes a decsl purport iiig tin* face of 
it to be an absolute conveyance, tbe en‘diior, on the other 
hand, engaging to re-convey the propeJi}’^ li> tie' deldor on 
re})aynieut of tlie loan, lu such ease the eondilioual suh/ 
diiiers but very little In form lioui an Kngli'‘-*h inoiigane. 
The practice, however, is open to veiy seiiulH ohjeetiiui, 
and is gradually dying out. 

In the ease of Majah JJeem Su^gh (N.-W. Ih, Vol. VIII, 
p. 56i), where there was an absolute sale togeilicu* with tin 
agreement by the purcliaser to re-eon vey tlto property, if 
the purchase-money, together with interest, were paid l>y a 
certain day, it was contemhul that the iransacfcion between 
the parties was not a mortgage, but only a nsleeinalilo 
sale/' and, therefore, not subject to the rules relating to 
mortgages. The Court, however, hclfl that a Daleemabb 
sale was identical wdth a mortgage, and that the vemdor in a 
redeemable sale had an equity of redemption which must 
be foreclosed in the same way as in the ease of an ordiitiiry 
mortgage. (See also rainfrg w Anmi/ii a 

III ^Macnaglitenh Sol Hep., TH. 1% Glmltfm Jiiimml v. 
Fttfp, I? and ¥ Agm H. U Rep., 121); hmital v. i/unnir, 
L h E., HI All, 500.) 

There can bo no doubt that the ease wan corrceilj dee idei! ; 
but the proposition about ** redeemalilo sahbH ** is staled in 
terms winch arc somewhat unnecessarily broad. It is tine 
that the rights of the mortgagor may not lie fiefeaitHl under 
colour of a redeemable sale; but care muHi be bikeii in tliH* 
thiguish a mortgage from a bond 0 h sak with ii idaiiHe 
for re-purebaso. The two things remnubh) mm aiiotlier 
closcdy in form, but differ •widel}^ in their imhlenk, If 
there is a bo^idfide sale with a comlitiaii for re-piircliaHci, 
the power must bo exercised ntrictly in eoinplianco with 
the terms of the condition, while in the case of a mort- 
gage, a failure to fiiHil the strict terms of tia agreeiient 
is not immediately followed by a forfeitur© of the proptiij. 
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The reason for this disiinciion is, that in the case of a 
bo^)dJlde sale with an opthm to the vendor to re-porcliase 
within a given time, there is no equity whatever to relieve 
against the sale, the rights of the purchaser being entitled 
to pnitectioii equal!}" "with those of the vendor; wlule ni 
the ease of a nioitgage tlic transaction is regar<led only as 
a security, and the mortgagee is sulliciently compensated 
by receiving interest in default of paymentat the appoint- 
ed time. Tlie distinction is ilhistrated in several English 
eases, hi which Courts of Equity, notwithstanding the 
jealousy with which such transactions arc viewed, have 
refused to relieve the vendor from the consequences of his 
owui dciatilt, and it has been acted upon by our own Courts 
in more ihan one reported case, (Itajah LaMimi OkcUkih 
Ginni V. Eifjahtiri VII Mad. IF. 0. Rep., 6 ; Ke/i.- 

ka^ppa (Jheiii v. TIT Mad. H. C. Rep., 211). Compare 
lFi//hr/U/ V. Oteen, 5 Myl and Cr., Enmorih v. 

Griffith, 5 Bro. r, C., 184). Fc/umr v, HVn.shndfo/, 2 Sclu 
and Le£ S9?>; Oirndmun v. Gnerson, 2B. & B., 270.) 

It is important to observe that the expression cumditional 
sale is in itself somewhat misleading, although it ivS 
frequently used in Indian Courts to denote a mortgnge 
by kuikolfida or bpe-bU-ivufa. It is only a somewhat loose 
and iitaceurate way of expressing the contnud known 
by the term mortgage in tlm English law. (Ali^ Frcmal v. 
Sid'ktn, L B. R.j III. All, <H4) 

The distinction between a mortg^tge and a conditional 
sale properly so calkuh is, however, sometimes very nice, 
and it is not always easy to determine the class to which 
a particular transaction belongs. The quosiion is, was the 
transaction a bond fid(’ sale wdih a contract tor re-piir(hasc% 
or was it a mortgage !inder the torm of a sale i In this, as 
in every other ease, Urn intention of the parties must be 
locdied to, and tliat intention may bo shown by the deed 
itself, by other instnimentH, or even by oral evidence. 
{Ahkmm v. 2 DeQ. and J., 97 ; yen also Mulkmm 

Gmmdim v. Fulmii Gaundan, 11 Mad. H, 0. Bep„ 422.) 
The real nature of the transaction must be carefully looked 
into; the more form of the instrument not being con- 
clusive, and a deed will not necessarily be regarded as cimt^ 
iiig a mortgage, iiHhough it may be described as such on 
the face of the doeument. Tims, where a deed, which on 
the face of it was described as a mortgage, stated that 
the grantee was already in possession under a previous 
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LAW HORTUA(n<L 

Lecture mortgage by tlio grantoi', and inidca* tlto detMl, 

to receive the prciits in liqui<!ation of interest ho fur ?h 
they would go, and that the grjintor was not to he liahic 
to repay the principal money rn’ Hueh hulaiiee «>f 
(if any) as miglit accrue upon it, unless lie udequed n mui, 
and, uiiless that event happenetl, was to enjoy theprojseity 
convoyed in right of purchase for the sum fpriiicipal and 
interest) duo to him, it was held that the dual wiu a 
sale liable to be converted into a morfgagts and ted a 
mortgage liable to be eoixvcu’ted into a sahs 
Bifohahtinbhid V, Vai^uderhlHd Bhi 1. h. It, il 

Uom., ll^h) 

rovcni.uit The Court distinguisluMlihe ea^e from IftanfrJ \\ //uio’/s 

< bue. Verii, 190) on the grt>und thal in file latrer there mas a 
covenant by the mortgagor tipoii which he might have hwn 
sued by the mortgagee, iJut there was no such ahsiiliife cu\ e- 
nant in the case before the Court, as ilebt mdialever would 
have been duo from the grantor until he adoptulasongiiiiht ho 
grantee, excepting in that uveni, wotikl not have the usual 

Bfypnjiw remedies of a mortgagee. A similar const ruettion was {uit 

'^*^"^** on another deed in liupiiji y. IScHii HhHfuj} (L L. !l,IL 
Bom,, 231). It apj^earsfrom the report that the grantor in 
that case executed to the grantee, a docunnust rccitiiip, a 
mortgage by the former to the lattm* of mu'lain liuul i for 
Es. 125, on which Es. 2fK) were tlum due from the giiintor 
to the grantee, and containing an iigreenunit that ilmgraiileo 
should pay Es. 75 to another ertulitor of ilie grantor, and 
purporting, in consideration of Eh. 275 Hoiuadn up, iihmi» 
lately to soil and convey the mortgagcil lamlH to the grantor; 
and the grantee executed to tlio grantor a doeummit of thu 
same date, reciting the sale of the mortgaged kiida by tlio 
grantor to the grantee for the consideration of lia. 275, and 
covenanting that the grantee should re-con vey ioliui giiuilfir 
the lands (the subject of the grant), if the gran tf?r slmiihl 
repay to the grantee the sum of iis. 275 within a ccitnin 
period, and providing that in case of ilefiudt in siicJi pay- 
mont wdthm such period, the eoveimnt for re-conwyiiiiee 
should bec<nB0 null It was held that the traiiHiictioii wiih 
a sale, and not a inorigage, and that Cfuihenticiiltj 
the grantor had no right to redeem the Iimds aficr ilii 
expiration of the period so ixcxl for tlie |«iytiicnfc of* 
Es. 275 by the grantor to the graritea, iliere being no 
evidence or allegation that, at the date of the ext* 
eiition of the two documents, lis. 275 were an iiisiifildetil 
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consideration for tlie sale of the lands, nor any stipnla- Lmmm 
tioii that the grantee should ac'-count for the rents and 
profits received by liini, or that the grantor should pay 
interest on tlie Rs. 275, nor anything to show that the 
grantor remained in ])osses.sion after the execiition of the 
two (locnments, or tliat subsequently to that time any 
advances were made by the grantee to the grantor on tlie 
security of the lands, nor anything in either documentwliich 
pointed to a right on the part of the grantee to recover 
from tlie grantor tlie sum of Es. 275 or any part of it before, 
at or after the period named Ibr tl)e repureliaso* {Bifpiiji 
Apaji V* Sena Bkaraji Marvadi, I. L. R., li Bom., 231.) 

I must tell you tliat the test sometimes applied by 
Esiglish Judges, viz., the existence or absence of a power 
to recover the sum named as the price for the re-pur- gagar. 
chase, cannot safely be applied in India, because, as 
yon 'Will |)resently see, there is, in general, no personal 
lialiility incurred b 3 r the mortgagor in a mortgage by 
conditional sale. There are, however, other circuiustances 
wliich may furnish a key to the real cluiracter of the 
transaction. If, for in.stance, the conveyance is not fol- 
lowed by possession, or if there is a coveiuuit for tlie 
payment of interest, the transaction wdli be regarded 
as a mortgage, while, if the purchaser i.s let into posses- 
sion as owner with no power to, recover interest upon 
tlie purchase-money |)aid by him, the instrument will 
probably be regardecLas an absolute sale with an option 
to ilie vendor to rc-purehaso. It is, no doubt, po,Bsible to 
suggest a case in winch the' creditor might agree to take 
the rents and profits in lieu of interest, theT real nature 
'of tlie traimaciion being disguised under the appearance 
of a sale with a clause for repurcliase ; but even in such cases ' 
tlie adequacy or inadequacy .of the sum mentioned in the 
iiLsfcrunieiifc as the' purchase-money would perhaps throw 
some .light on 'the , transaction* intention of the 

parties, as colketed from the 'tenor of the, deed, shows 
whether the ili/e-hil-wu/ifx be, S' sale with the reserve of an 
'option of retractation , within a limited time, or- a mort- 
gage' for the' se'curifcy ' of momy ’.lent* ■ A ' sti.pulation ' for . a * 
short period' must be considered to, mark"that'a,sale 'was 
ill 'the e'Onfcemplationfof the'' 'parties; a Jong 'term denotes 
a mortgagcq.or security for a loan, and 'such mortgages, in 
the' form of, conditional sales, are, very common/^ (Bmmit 
M'.a»ciiagh ten's Sol Rep*, 77# note* . 
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Lecture Compare LahsJmii Ghelia v. Srihrishna, YII ]\Iaci IL C?. 
neix,G, Mid Venkata t. Akku, YU. Mail, H. Clllep., 210, 
with Nallana Ganadan \\ Palani, II .51a<l. II. C, 

420; Gurusaniy V. StvamhuUuij II ilrul. H C. Ih/p., 4AO ; 
Pamsaran Y. Amrita, I, L. R,, III All., oGO, ami CAh:/l^- 
mbara Y, Manikya, Iliad. M, G. Eep., Go; scie also 
Persaud v, Lachmi, I, L. R., X Cal, JIO; Bkfjaii \\ dltfsk'- 
tak, lL, 11,, Y All,, 324; Bhvp Knar v. jlliihayxt'xiafi! ; 
I. L. K, YI All, S7. Compare Brul/ipnisktil \\ 

I. L. R., Ill All, 700, where a cloenment was eonsirue*! ;!>» 
an agreement to sell ami not a mortgage. His? J asv rsi/.- 
iiddeeih v. Hiirrosundei^n , XIX Suih. W. 11, 274‘, when^ the 
docnrnent was con.strued a.s ereaiin^i^ a refhsmia.Me lease. ') 
Tnurniie TIic trvic rule secms to be that wherever a. tnuisaeih'm, 
striiction, inception, is intemkal as aseciiriij for liioiuw, wliethiT 

this intention appears from the deeil itself or frimi any 
oilier source, it isal ways considered asa mortgage*, ami tlimre- 
fore redeemabie, although there may lie an oKpress agree- 
ment that it shall not be redeemable, or that, if redeeirialjli! 
at all, the right of redemption shall be confined to A 
particular tizne or to a particular deBcr,ij)tion of 
{Goodman y, Grierson 2, B. and B., 270.) 

The criteria by winch it may be detenniniHl wliilher a 
eonvoyance was intended as an alxsolnte sah;,' with a comli- 
tionfor repurchase, or, as a mcfre security, are iluis riamulat- 
ed by Mr. Butler: *^If the money pall !y the gnuitcr* was 
not a fair price for the absolute, ^ piirdiase of the ifsliite 
convej'cd to him ; if he was not let intn the iinmedinti! 
possession of the estate ; if,, instead ofretfeiviiig the’ rents for 
' his own benefit^ lie accounted for them to the gmntor. ami 
only retained the amount of the interest; or, If iho expense 
, of ^preparing the deed of conveyance was borne i.y the 
grantor^ each of these eircumstanees has lieen coiiBiclered. 
by the Courts as tending to prove that' the conveyance was 
intended ' to be merely .pignorititioiisf*' (Note .Wo, fiflfby 
Mr. 'Butler 'to Ms edition of'Coka upon Ifitiletori, 2d5 il, 
cited in Bapuyi Ajyaji v, L,L* li, 11 

Boro., 231.) The eniunefation, however, I iiriist 'warn ymr, 
'is 'by '’no means exhaustive.' I would only mill that in 
' doubtful cases the Court leans strongly to the coiistrricibri 
; most’ favourable to tlie person claiming 'the right to' recleeim 
' (Longet v. Seawen,^ 1 Ves. Sem, 40'2 ) (e). ■ 

, (#) M to the distinctfon-'b^twetu 'iw 

Leotwre TIL ^ Tiiere are also somo oasei .wMoli, ipaJkv' lit'' on' llwj 
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The contract of mortgage by conditional sale is a form Lbctuee 
f security known under various names throiiglioiit the 
country. The Bristihundlmh of Madras is in its nature 
essentially the same with our own conditional sale, the dhuk 
debtor agreeing with his creditor to put him in posses- 
sion, on default, of the property ])]edged to him, as abso- 
lute owner. The Gaken Lahen of Bombay is also analo- 
gous to our comlitional sale, and I propose to treat 
of these varieties of mortgages in the present lecture, as 
they «all belong to tliat group of securities in which the 
ownership of the pledge is liable to be transferred from 
the debtor to his creditor. 

I intend, in the first |>lace, to call your attention to the Ritrin-sof 
rights acquirerl by tlm mortgagee under a conditional sale, 
although the mutual rights and duties of mortgagor and 
mortgagee are necessarily so interwoven with one another 
that I cannot discuss the rights of the mortgagee with- 
out ill some measure touching upon those of the mort- 

Now, the 'first observation which I think it necessary person- 
to make is, that in a c^^nditional sale in Bengal, and per- 
haps also in oilier parts of the country, the mortgagor mortgagor, 
docs not ordi’uarily incur any personal liability. Tlie cre- 
ditor can only 'look to the land pledged to him for the 
satisfaction of his debt. If the debtor makes default, he 
may, it is true, foreclose the equity of redemption and 
liecome the absolute owner of the estate; but he cannot 
enforce payment from the debtor personally. If, therefore, 
the property is wortli less than 'the amount due to him, 
he must suffer tlie loss, as a decree for foreclosure is the 
only remedy to which he is entitled. This was laid 
down in a very cjarly constructioir* by the Sudder 
Dewaiiy Adalut of Calcutta, ami the view of the law there 
taken, has not, so f as I am aware, been since question* 
ocl* ' ITie "consinv; OR says : If tlie 'mortgage be of tliO' 

'nature of a comk; fohal sale /and the money bo" not repaid, 

boril-erdana betweea simple mortgages, ana mortgages by eondifciooal 
sale I for EE R. Bep., 205, 

B', 0.,) wiiere a csoveftaEt'tlmt if 'tbe .mortgagor iaii.s to pay, be sbau ' 
eaiwe sett! meat 'to be' matte 'with, tba morfegagaa, was ooustraed not 'as, 
ftmortgagi by ooiitlifcional sale,,bttt as simple , 'mortgage. Imay atlt! 
that tlitrBrIfy Conacll also hebl in this ease ■ 'that tlie rule timt a 
not become 'absolate' upon breach of ''the coritHtion as 
'M. paymeiiii wifclicmt ptoceediags for foreclosure, obtains 'in 'the Oeatral 
''FrovimeeS' of India. 
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Lecture the lemler, unless good and sufficient cause he shown, can 
only sue for possebsiou of the property pledged, and has 
’ not the election of suing for the money or iif he put 
in possession of the property as he may deem im>st 
advantageous to his own interest/’ (Oonstrurtion, oih 
September 1834 ; see also Vll JlacnaghteiiH Sol lh‘p., 

As to the circumstances under which an action for debt ni:iy 
be brought, see KlmlooloU v.liuffon, Y Std. 

Rep., 10; Bhiigtmm v. GouinB, L L. !i, IXt AL, h/y 
Fowuu The language of the ^ eonstrucHon ^ is not perliaps \v\y 
iiuHo^he p^'^ciso, and it wouhl seem that tin? propo.^it ion that flu* 
preMimdi mortgagee must ordinarily look to tlu* laml is somewhat 
’^vithout broadly laid down. Tiic question, 1 presume, mii.si ilcpond 

express a a * 

covenant. 

{(I) In felie last mentioned case the mortgagee was allowol forecover 
the costs of certain abortive foreclosure proctMHlings. (Gf, v, 

S. B. A, 1851-, p. 57:5.) It is important to id^«t»r?c that a iniuf* 
jragee is entitled, according to the English law, not oi»ly to ilw ooMs 
incurred by him in perfecting his title ty pnjiecting it, but Im may ahi) 
recover any costs honA Jide incurred by him for the pnr|M>Ht‘ of 
his security. Thus, if a sale by the mortgagee under his powvi Iwconu’S 
* abortive otherwise than owing to the negligence <jr miMroinhjei of the 
mortgagee, he will be entitled to add the costn of such sale to his secoi* 
lity. {i'urrer Liiey llartfand and Cth^ 2o, <Jh, 1)., dllih ) Imaylufe 
mention that the peculiar nature of the law which is administered by 
English Court of Chancery is well ilhistrated by the case of ^ .r»/w rfi FulngiT 
in, re Sneyd (2ij Oh. I)., IKiB), iii whhdi the Court held that aw 
action of debt could not be maintained hj^ the mortgn^eo agaluHt t|io 
mortgagor for costs and expenscH properly incurred by the moitgageif'' in 
relation to the mortgaged property. No d<mhty observed Cord 
Cotton, if the debtor in his character of mortgagor, claimed in rediMoii 
the mortirago, the Court would not grant him thatwhieh <jrigiiuiily 
was an indulgence—a departure from the ?^trict toiler of hiMh'ga! right** 
without imposing upon him the condition of paying the wmd'gagffi 
not only the debt which he had cowtraotod to pay by his covmmut, but 
any expenses which had been properly incurred by the nuntgageo in 
his position as such. But this is an entirely different thing from wfiylng 
that an action of debt could be maintained by the mortgagee agiilnsi 
the mortgagor for those expenses. It is said that the mortgagee's right 
in a redemption action, is founded on an implied eoninyt by t!i« 
mortgagor to pay these costs ; but I am of opinion there is ri« siteli 
contract, but as a condition of redemption that a Court of Ec|ohy 
imposes on the mortgagor the terms of paying all costs iiropoily 
incurred by the mortgagee for the purpose of protecting the entato or 
himself as mortgagee.” (25 Oh, T>., It is however thnihtfiil 

how far this distinction, which is based upon the pee tilfar nature of 
ec|uitaW6 jurisdiction in England, will be recognised by the QmttM of tliw 
country. The mortgagor is not suffered to redeem except on pay taeiife iif 
all costs incurred in protecting the estate, becauM he i» liable m iipcm M 
quasbeonfcmct to repay such moneys to the mortgagee 5 but in that esse 
there in no reason why the mortgagee should not he allowed to iimiii- 
tain an action for such costs. Tou must, therefoM, either refuse to allow 
such oc»i», whether the action is one for rolemptioii or uot^ or you must 
allow the mortgagee the right to bring m action for them# 
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upon tlie particular language of the instniment, and all 
lliai can be aitiiiiied as a proposition of law is^ iliat personal 
liability shall not be presumed in the absence of an expres>s 
covenant. Thus qualiiied, the proposition would not seem 
to be open to any reasonable objection. Poshibly this is 
all that was ineaiit to be laid down in the eonstincti^m^ 
aiiliough the language used xniglit have been somewhat more 
preeiho. 1 have in xnj" own experience found very distiiict 
cuvenanis for repayment in Bengali mortgages by condi- 
tional sale, and it would not, 1 conceive, be Just to say to 
the mortgagees in such cases, “ You jxiust not sue upon the 
covenant, but must proceed to foreclose the otjuity of re- 
demption/* 

1 iind that Mr. Justice Maepherson in his treatise on 
Mortgages deiines a conditional sale as a mortgage ; in 
which “ the borrower, imt muhing himself fermnaU g liable 
foe repagaieni of the lomij covenants that, on default of 
payment of principal and interest on a certain date, the 
land pledged shall pass to the mortgagee.** (ilaepherson s 
Mortgage, p. 15.) This deiinition, or rather description, 
of a conditiimal sale, is apparently taken from the judgment 
of the tJoiirt in a vc'iy early case in the Sudder Dewany 
Adaiat, and is, 1 should have thought but for the approval it 
has received bolli iegislative and judicial, nut aitogethei 
free from objection. 

In. making the foregoing observations, I must not bo 
.erstood m expressing an opinion that the inorigageo 
^11 bo permitted in this country to pursue all his remedies 
"^concurrently, or that he may not be put to his election. 
The ease of Mohan awl (Jlndleijee v. (Javhd Ifuih Eog 
(Vlf Macnaghteifs ScI. Bep., 110) is a <iireet authority 
tliat a mortgagee liaving eleeced m foreclose wil! not be 
aiifforcMl to Him the mortgagor personally for the debt 
secured by the mortgagees 

The question, whether or not there is an implied 
’ifarraiiiy of title in | mortgage by conditional mle, 
is perhaps not wholly free from doubt. In the case of an 
oiil-and-out sale of iiiimoveabi© property, there are con* 
flicting dicta, if not decisions, and the same iinoertaiiity 
extonoH to the ease of a mortgage. The weight of authority 
however, so far as mortgages are concerned, seems to bo in 
favour of the existence of an implied warranty. (Dwarka 
Dm$ V* Ridton^Singh^ IC Agra H. 0. Bep., U9,) The quos- 
tioa, however, is not of much practical importance, as there 
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Le€tuee are few mortgages in which some ex:pr<*s-,ioris may 

he found fouflicieufc to constitute an exprc^*^ \^ari;nit\ of 
title (e). 

Remcdyfoi The question next arises what is the reiiie(l\ <if 

wamLy! the mortgagee if the title of the mortgagor tin ns out to 
be defective. This is pointed out l>y Mr. Justice Maikhv 
in deliveiing the judgment of tlu‘i^)urt 
r. Syiirl JiloIumedJinvad AH (Vll Hu t ! l, W. IJ., 11^7 ) In 
that case the title of the mortgagor having pro\ **♦! ilrft fi i\ o, 
the mortgagee brought a suit ,in whieli, afl<n' slating tlit‘ rf 
suit of a certain action between the luorfganor ami a> thiid 
person, in which such third person \uas dtsdan/d to he the 
owner of the property which had Inam moitgnged to the 
plaintiff, the plaint proceeded to stale : “ Ifema*,, the right 
of Bayet AH ceased to exi-^t, and he lield no louin r an}" 
lien on the property sold. That, for this reason, your peti- 
tioner has become entitled to recover the eon^ideraiion- 
money wdth interest accrued thereon. 

The plaint was tiled on the 20ih February ISlM* before 

Miihmmd fixed for the repayment of the loan had expifisL 

The defendant in his answer insisted that ilie suit was 
premature, as it was substantially a suit ior tlio iinuioy 
which had been advanced, and wliicli had not become due 
when the plaint was filed, Mr. Justice Alarkby, in o\cr-- 
ruling the objection, points out the real natuni of the suit. 
The learned Judge observes: With regard to the de- 
fence that the action is premature, because ilm fiinc fi»r 
repayment of the loan has not elapsed, wa think that it is 
not well founded. The defeinlanl has inimtiulerstomi the 
cause of action; it is not brought to enforce repaynieni i*f 
tbe loan, but it is an action for damages for breach of 
contract. A warranty of title amounts to a eoiiiract by 
the seller that, in consideration of the buyer purcbasiiig 
the property and paying the conBidoraiiiurinoiiey, he (the 
seller) will make good to the buyer any loss the 

buyer may incur by imson of the seller not liavirig a goml 
title to the property. This is an absolute c»owiriicfc thmi 
the moment it has been entered into, and the buyer cun siici 
upon it at once, if ho can show that the soller has not a 
good title in accordance with his undertaking, and that lie 
has Bimtained loss in consequence/' Further 'An, the lead- 
ed Judge observes; *4 1 is perhaps desirablo to point out 

(ij) The matter hm mw been set at rest, but not ©ompliteli, bj tbe 
Traaster of Property Aci 
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thai though, as above stated, tlie biiyei' may at once bring 
an action on a warranty of title, if he can show a 
breach of that warranty, it dcfos not follow, as a matter 
of course, that he is entitled to recover back as damages 
the whole of the consideration money. Nor do we assent 
to an argument which has been put forward on the part 
of the plaintiff, and has received some countenance from 
the Principal Sadder Ann‘On, thai, on its being ascertain- 
ed that the seller had no title, the conditional sale was (to 
use the expression of the Judgment below) 7iulllHed'' (/). 
We thus iind that the mortgagee has a right to bring an 
action for damages if the title of the mortgagor is found 
to be bad. The rennsly of the mortgagee is not (juite 
so clear when the pledge is destroyed by what is called an 
act of God, or sulfers deterioratioii so as to become insuffi- 
cient for the secin'ity of the creditor ; alihough in one case 
where a mortgagee was deprived by diluvion of the pos- 
session of lands over which he held an iisnfructuaiy lease, 
beibre he had repahl himself the amount advanced by him, 
it was suggested that the mortgagee had a right, unless 
the terms of the lease were very special, to call upon the 
le.SHor to pay him the balance of the loan which remained 
unpaid. (8keo Go/o/r v. Itoy Diuhir Dyal, XXI 
Hath. W R., 221).} Wc have already seen tliat tljc Hindu 
law in such cases pormitteil the creditor either to demand 
amffher pledge m* to sue the debtor immediately for the 
d<d>t secured by the pledge. A similar right is given by 
the French Code Naffoleon, and the principle may •well be 
adijpied by our own (imiriH as founded in justice and equity, 
and open to no reasonable objection (//). 

While upon the subject, 1 may venkire to suggest that a 
similar rule may, perhaps, be* applied with advantage to 
eases in which the morlgagoFs title is found to be defect- 
ive* It is perfbc^tly inio that the creditor wotild be sufli- 
cimiily protected by permitting him to sue for damages 
for fclm breach of the warranty, but J think there would be 

(/) Compare liaiha fimm v. F^rhtttp f hum (XXV Sifcli* W. E.,51), 
wlnire a |>rior moffcga^e lifwl b©6a »u$>pre8Hecl ; v* li&m 

(XX¥ Suili. W. E., 7), wlserafclie mortgagee was deprived by the wrong* 
ftti acts of the aottgagar of a portion of the mortgaged knd ; ami 
Sfomba Wf E. li, Xf Bom., 47^% where the mortgagee was evict- 

ed, and the seonrltj came to an end by the dafanlt of the mortgagor. 
See ttko Lecture ¥11. 

(f ) It has now been adopted by the Legtelature,— see Bm* 68 of the 
Traasler of Froperfey Act. 
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very great iHfllciilty in assessing the flainoges. As poiiiteil 
out by the Court iu Sinjet Ali v. AH (Vll 

Suth. W. R., 106), it does not follow that the iiiorl-giojiee 
is entitled to recover as damages the whohe of the “ootid- 
deration mone}^^ For the purpose of tliis iiapiiry, I slial! 
assume, as the Court apparenUy did in the caw. to wliheli 
I liave referred, that this would lie oium if those (‘a^s in 
which the mortgagor would he personally liable ; lur, other* 
wise, there can be no doubt that the mortgagee wmiild be at 
least entitled to recover as damages the whole of the iiamey 
lent by him. The questioji then arises what, asMuning that 
the mortgagor is liable to be sinsl upon his c’oveuanl, is tti 
lie the measure of damages for the breatdi of the uatranfy. 
Now, the priiiciplc on which the damages ought io be 
assessed would seem to depend upon the diliemiee to Oia 
creditor in the risk inciUTcd hy him under the altenet cir- 
cumstances ; and this difference ought to be the measure of 
the damage suffered by the creditor. Now, the diffhrmiec in 
the risk is, I apprehend, capable of a money-valuation in 
this way. What would be the rate of intennsst which the 
creditor would demand if the monc}^ were advanced on the 
personal security of the debtor? And the difference between 
this hypothetical rate and the rate at which the money 
was actually lent, would represent the loss to the c.rediior, 
not indeed with mathematical certainty, hut with that 
substantial accuracy which alone is attainahlo in smdi 
cases. It is, however, cvhlent that the principle cannot bo 
worked out satisfactorily in practice. The Vmnt can, at 
the best, only make a rough estimate of the loss sustained 
by the creditor. There can, therefore, be no serious objec- 
tion to the extension to such cases of the rule that wliero 
by reason of an accident the mortgagee loses the benefit 
of the security, the anortgagor is bound eitlier to repay 
the debt, or to^ give another pledge. The debtor surtdy 
cannot complain with reason of being obliged to repay, 
before the appointed time, money which would, in all 
probability, have been never lent to him but for his offer 
of a security which has turned out to be woiililcss; 
while the expeditor would bo only too glad to call in his 
money (/i)* 

(4) It would seem tnat in England where a mortfage Is tiiide with 
covenanfe lor title, the measure ol damages in case of hreacli of the covs- 
manti is the original debt. {P^r Patbeson, J., in 4 Q, B., 81ft, to Majuo 
on Damages, p. 187* See also Bectuxe VII,) 
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111 the foregoing ohscrvations, I have conlinccl myself LncTrEK 
to iho rights a€(|uircil by tho mortgagee immediately on 
the execution of the mortgage, and before any default has ^ 
l>eon eommitrod by tho mortgagor. In connection with^UKn^^ 
this subject I may mention that, although tlie mortgagor 
is treated as the owner of the land before foreclosure, 
mortgagee has the light, where the security is insuiilcient, 
to «ahk tho (t>uri to interfere to prevent waste hy the 
mortgagor {Khn^ \\ Bmiih^ £ Hare, £ei9). I have not, in- 
dennh been able to find any’' Intliau case directly^ beaiing 
upon tho point; but the rule is foundcil in good sense, and 
there can bo no possible objection to its application in this 
country. 

I bhal! now proceed to discuss the rights of the mort- Uuiwe to 
gageo after default made by tlm mortgagor to repay the 
del»tby the a]'»poinied time. If wo were to look on!}’* to mm. 
the terms of tine contract between the debtor and his credit- 
or, the ownership passes absolutely to the crcilitor imme- 
diately on tlefault of payment; and this would seem to have 
Imui actually the i*ase in this country before the legisiaiiiro 
interfered ami engrafted on, what I may call, the common 
law of India, the rule borrowc<l from tho practice of the 
English (/ourt of Chancery, by which the mortgagee is per- 
mitted in redeem within a reasonable time, after he has 
forfeited \m right to d.o so by the strict terms of his agree- 
liiunk The preamble of Eeguiation XVII of 1806, which was mpJation 
passed for tho Prcbhlency of Bengal, points otit the noccH- 
wityof equitable provision'^ for allowing a redemp** 
lion wlUiin a reasonable and limited period, as the only 
guarding against impnwident and injuriouH trans- 
ters f>f lamhsl pn^perty by the forfeiture of luortgages 
aeeiimpanied with a coadititmal sabu In ilu‘ oilier pro- 
vinces, the legislaiun* <lues not seem to liav^i tlumghi it 
tieecHsary to iiiteifiv ; but ibc same result has been invom- 
|i!ishei{ by what is called, imt perlu^n very felieiiously, 

Jiifbeial h*giilaiiuii, 

I ]irii|iiHe in the Iir4 }dace to eall your atteiifeioii to the siiimfatoi 
proviikiiiH of the Beiiga! llegulattoii, by which the inert- Hoi/ii. 
gagee was |ireviuiieii for the lirht time from insisting iijuin a 
»tricfc eiifnrcciiietil of the imniH of hb contract with iltc iiiori- 
gagor. T!i« )iioiigiign% in order that lio may hcccniMi liie 
absaliite owner of iho jmipcrty plcdgwl to liiiu, iniiHt 
frcNsctd to foceclo.so llio right of radciiiptiou, mul tiio pro- 
etduri wlikh lit law to iiibpt is poiutod out by tlm cighlli 
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Lecturk section of the Regulation. wlu<‘li says : “ \\ ht^iiever tlio 
receiver or holder of a deed of mortgage and eonditiona! 
sale, such as is described in the pri'aniblc and prec».*diiig 
sections of this Regulation, may be desiroun of furcclosing 
the mortgage, and rendering the sale cofichisive c»ii tlie 
expiration of the atijnihtted period, or at any time oilwe- 
qiieiit before ibe sum lent is repaid, ho .shall (after dmiiaiid- 
ing payment from the bcaTo%Yer or his represontalive) iip|)ly 
for that purpose by a written petition, to bo pri‘M*nttnI by 
himself or b}^ one of the authorisK'd nddLs of the Court to 
the Judges of the zillah or city in which the nim1‘;agi*d 
land or other property may?- }>c situated. T1 h‘ J udge, on 
receiving such written application, shall cauM^ the mmfga*- 
gor or his legal representative to bo fin nished, as sooii as 
possible, with a copy of it, and shall at the same iiiuo 
notify to him liy a pimtuna under his seal and olluda! 
signature, that, if he shall not redeem the property mortgag- 
ed in the mannei' provided for by the fi)regoiiig Hcetimi 
within one year from the date of the notification, the 
mortgage will be finally foreclosed, and the conditional sale 
will become conclusive/^ 

Lc'ading The preceding section declares the mortgagor enfcitlod to 
mirpohit payment of the principal sum with the interest 

* *** * due thereon. Now, the langungo of this Hcction has given 

rise to a good deal of discussion ; and I cannot do better 
than call your attention to some of the iincsiions winch have 
arisen upon it from time to time. In the case of /Skornnhee 
BalaDahee v. Fund lall (XIII Butk W. 11, .104 ; 
V Ben. L. Rep., 389) a somewhat nice quostion aroKO 
as to the meaning of the words stipulated period which 
occur in the eighth section of the Hogulatioin The facts 
in that case were shortly these : On the 4th of September 
1863, Shoroshee Bala Dabee and her son Hemendro Nath 
Mookerjee executed a mortgage of certain landed property 
at Chittagong to one Oobind Chunder Beiu. The deed 
was in the English form, and by it the property was 
conveyed to Gobind Chunder absolutely, subject to the 
proviso that in the event of the mortgagor’s paying OoMinl 
Chunder the principal sum of Rs. 54,437-10-4 on the 4th 
September 18C8, and in the meantime paying interest on 
ibat sum at 10 per cent, per annum lialf-yearly, (i a# on 
the 4th March and 4th September), with annual rests in 
ihe case of default of such payment, then and in sueh case 
GoMnd would re-convey, 
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The morfegagom failotl to pay the whole of the inierefifc Lectuiw 
wlueli becaiuo due under the i<Tiiis of the mortgage, and 
on the 4t!t Docouibcr 1800, Oohlnd Cluindor applied kyshoroshee 
written petition to Um dudgo of (Jhit(agong,for a iureclosiire Bala 
of the mortgage pur.snant to tho provisions in that behalf 
of seciioii 8 of Regulation XVH of LSOG. Thereupon, the 
prescribe*! notiiieation seeiU'^ to have been made to the 
mortgagors by the dndge, 

Clpi)u the foDiing of this petition and notification, 

Kuiid Lall Hein, tlu.^ HiJii of (5obiu<l Chtinder, on tlio 15th 
April 1808 (his father having moanwliilc died), instituted a 
suit for the esfaldishineni ami eoutirmaiion of absolute 
purchase and to olitain possession of the mortgaged pro- 
perly accordingly. 

It is obvious from this statement of the facts of the 
case that the applieaiiou to fiin^cdose, as well as the suit 
based uj)ou it, were instituted before the period fixed for 
the repayiuentt of the loan secured by the mortgage had 
elapseil It uas contemlod for the plaintiff that the suit 
WMS nut promafure, as according to the terms of the deed, 
tlie dideiidantH luid lost, their right to ask for a reconvey- 
ance; and iliO llegnlation ^vas never intemled to give a 
right to the mortgagor other than a right to redeem within 
a certain time, after he has lost all right to iho property 
under the strict terms of the contract, and that the stipulat- 
ed time within the meaning of the Regulation had, tlioro- 
fore, arrived as soon as tlicrc was a lumcli by the debtor. 

The contention, however, was overruled, and the Court 
in gdving judgment observed: [f the Zillah Court was 
at liberty, and iuul the machinery to deal with this matter 
precisely upon the princ^iples wdiich govern the English 
Court of Uliancery, tlic facts at the ease arc possibly such 
as would give the plaintiff a right of suit even before 
the expiration of tlio time agrecil ttpon for repayment of 
the principal clebi For, wlioncver that hm oceiuTod liy 
imson of wi’iich the mortgagor has lost his right under the 
deed to call for a reeonveyaneo of the property, and he can 
only get back the morigagod premi-ses by virtue of the 
right of rademptioii which the Court of Equity still pre- 
serves to him, tlien also that Court allows the mortgagee to 
come in and insist that the mortgagor shall elect between the 
exercising of this right of redemption and being foreclosed. 

But wo fehiak that this morfcg^e-transaction, notwifchsfcand- 
ihg that it wears a completely English aspocti Mis within 
B, B, c, M, 1% 



JAW OF M0BT0A<0\ 


510 

fjECTtjRE the operation of Regulation XVII of 1800, It U in all 
respects parallel with the mortgage coiiuiioii in this csmiitn 
* which is effected by means of a bill of absolute saUs luge- 
tlier with a contemporaneous ekrar for reconvuyaiiei* ; and 
mortgages of this sort have always been treated as buing 
subject to the Regulation. The W’ords 'coiiditiona! sale ’ 
as explained h}^ the preamble, are bnartl enough to C(»V4*r 
them, and there is no doubt that they are espeeiaOy nilbiii 
the mischief against which the cmndiiumi %vas direct ed, 
This being so, the mmtgageo can only obtain a foreriosiire 
bj’- following th(‘ proceduie which is laid down by section 
<S of the aboveinentioned Regnlatioin And althiingh there 
h some ambiguity in the words of that soctmn relmixe to 
the time when the mortgagee may firht pnder judifiou 
for foreclosure, this is cleared up hy reference to tlu* pre- 
■vioiis section. The last clause of the 7tli scctioii run » 
thus: ‘‘The whole of the provisians eoiitaiinHl in section 
2, Regulation I of 1798, and>sccrion 12, Regniation XXX l\' 
of 1803, as applied therein to the pepuni of 

redemption, are declared to be ecpially ap|)licable to i!i»* 
pxfencUd period of one year granteni for an ecpiitable right 
C)f redemption by this Rcgulatiotr/* 

“This makes it evident that the year of grace, eomnicnc- 
ing as it does with the notification wdnch fullows on the 
mortgagee's application for foreclosure, is intcmlcd by tlir 
Legislature to be additional to the period which is stipu* 
lated for redemptioji in tlio mortgage-contract ; and, tluo’c- 
fore, it follows that the applicati<m iiMC3lf cannot bo niacht 
before the expiration of that * stipulated period/ 

“ Now the stipulated period of redemptiorip referred to 
by the Jbegislature in this Regulatimn appears to m to be 
the whole period prescribed by the mortgage-contract for 
the perfotmauco of the conditions, upon the fnifiliiieiit of 
which the mortgagor is to bo entitled to a rocoiivoyanee. 
Wo do not think that it in any case means less tiiaii 
this, or depends upon whether the mortgagor duly porforms 
all those conditions or not. We see no reason lor suppos- 
ing^ that the Legislature by those wemk spoke, not of the 
period of redemption originally spoeifiod in the contrimt 
(as the words ^ tlmmselvoB mtauily imply); but merely of 
the shorter period during which the mortgagor by parforin- 
mm of the eonditions may have preserved hii strict right 
to redeem under the contmei 
“ Prom the very object of the Reguktion it is obvious 
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tliat tlio framers of it had expressly in view the ease of lECTuar 
a mortgagor wlio fails to perform tlic conditions necessary 
to give Jiiiu the contraci-riglit to redeem, and if they 
thought of the Usiipiilated period ’ as a ])criod iermimitiiig 
ill t!ie drst default of the mortgagor, they would surely 
have used some apter expression than this io convoy their 
meaning. 

According, tliem to our view, in the case before us the 
'stipulated }Hn‘iotP did not expire until the Mb Heptember 
18(i8, and eonseipienily both the presenting of the petition 
ftir tbreclosuro and the filing of this plaint occurred before 
the mortgagee had any riglit to take a single step towards 
foreclosing the inortgagoMs eijuity of redemption. All the 
proceedings in this matter are, therefore, inoperodivc; the 
suit is without legal foundation and must be dismissed.” 
i^Compare Inulml v. Manna, 1. L. R., Ill iVl!., 501), and 
Bidileeii v. Golub Koer, Agra If. C. Rep. (F. B.) 102. 

i shall presently ask you to contrast the case uf Shoro- Forldiure 
shoe Bala with another case in which also a question arose 
m to the meaning of the words stipulated time.” But 
before I do so, I wish, just to make one observation. The 
llegulatioii st'cms to provide only fur tliat class of mort« 
gages in Bengal in which a forfeiture takes place by reason 
of the *’•' mimey ad vo, need not being repaiil within a stated 
period,” and although it is jicrfecily true that a forfeiture 
for breach of any other comlition is equally within tiso 
mischief of the Act, the statute does not in terms embrace 
such cases. 

According to the law as administered in the English 
(5ourt of Chancery, and which is follower! in iho.se jmrts 
4>F the country in which Hegulatiou XVIl of IHOG is not 
ill force, it Heeins tliat tim morigagee is cniiiled to sue at 
any time after default in payinent of interest, where his 
right to do ho is not cpialiiied by a covenant not to call in 
the money during a certain period, (As io cases unafieeted 
by the. Eegulations, see Spences* Equity, VoL II, p. 675, 
and FfostmiuB 3uU v, Mmndhone MnlUck^ Ilnd, Jur., 

1886, p* 255.) 

Ab the law^ however, sfcaada at present in this Presi- 
dency, the nlortga|ee cannot call upon the ^mortgagor to 
elect between exercising his right of redemption and being 
forecioiod at any time before the period fixed for the repay- 
ment of the loan secured by the mortgage, whatever may 
be the nature of the coveiiantB contained in the deed, 
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The oaso o? Omaehvyn Chov'tlhnj v. Lfill Jfoe/,vr~ 

(XXI 8uth. W. li., 274), however, sliowvs iliai the olTpefc 
of the mortu'ageo may he iii<Urecily aeeoiiiplisluMl hy*tht^ 
fixing of an early date for the repayment of the, iiioncy, 
followed by a covenant that the money nhali not he called 
in for a certain term if the intereht is paid regularly, and 
the other covenant^i in the deed are ohserved hy tlu^ 
mortgagor. The distinction may .seem to be soiutnvhat 
refined, but it seems to be the onl}’' wa}" in which ilm rights 
of the parlies can be reeonciletl with the provisions of the 
Bengal Bcgnlation. 

In the ease of Oinaelnirn Chcvnlhr;/ v, Mphu*)j Lull 
Mool'ei^jiu\ the question arohC upon a iiiortfgage - deed in 
(ho English form hy which the dn! of January IS(h) was 
fixed as the date for the repayment of the loam This was, 
however, accompanied by a proviso iliat in the event of 
the debtor continuing to pay the interest on the principal 
sntu regularly, the mone}^ shoiihl not !)0 called in hy Ihf^ 
creditor before the Srdof Jul}’ 1871. The diditnr having 
failed to pay the intere.^t regularly, the mortgagee proceisi- 
ed to foreidoso under Uegulation XVI I of IsihJ without 
waiting till the extended period mentioned in the proviso. 
It was contended fur the mortgagor that ilu3 application 
was premature, a.s the Jrd of July 1871 was the *bstipii- 
latcd period for the reimymcnt iif the loan within the 
moaning of the Regulation. The contention, however, 
was overruled, the (Jourt observing^ that the last eknse 
in the deed had not tho eflect of making the Srd of 
July 1871 tho Btipulate<l period to which tho Regulation 
wouhl apply. Referring to tho ease of Shoiusliee Bala, 
Chief Justice Couch, who gave the judgment of tho 
Court, observed : “ That is a different ease from the pre- 
sent; and the decision rather supports the view which %ve 
take in this case, namely, that we are to look at the time 
which is stipulated for the payment of the principal simp 
and that the mtontiori of the parties is to bo cidlected 
from tlie whole of the dced» To my mind, in all these 
cases, it is a question of intention, — ^wliat have the parties 
fixed upon as the time for payment ? ** 

Yon will see that Sir Richard Couch saj^s that the ques* 
tion IB one of intention. This is no doiibt peifeefcly true, 
and yet the language, if I may be pennifcfcecl to say 
so, is somewhat misleading. In English mortgages a very 
early day is generally appointed for tho repiiyment of 
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tlieloaii; but it is seldom " intended that the principal Lectuee 
is to be paid on the day named in the condition. Now, 
suppose the question arose under the Regulation, whe- 
ther or not the day named in an English mortgage 
was that which the parties intended to be the stipulated 
time for repayment ; I suppose the question would be 
answered in the affirmative, although in a certain sense 
it might be said that the parties knew very “well that 
the repayment of the loan woiilil not be insisted upon on 
the very day tneiitimied in the deed. The fact is, the 
words intended ” and intention are somewhat ambi- 
guous, and, unless clearly explained, apt to be misleading, 
a reproach which they share with many other expressions 
familiarly used in the English law, and possessing the 
doubtful compliment of being conveniently obscure. 

To return to the provisions of section 8 of Regulation Appiica- 
XVII of 180G. We find that the application must bo 
preceded by a demand for pvayment. And if proceedings for pay- 
are taken without a previous demand, they will be wholly 
invalid. {Bekarilal v, Benilal, L L. R., Ill All, 408 ; 

Kmxm V. Mohem, I. L. R., V All, 0 ; Ganes y. Sada-- 
nund, I. L. R., XII Cal, 138.) It is, however, not neces- 
sary that the demand should bo for the specific sum which 
may be ultimately ascertained to be duo. (Fo-rhes v* itme- 
nmissa^ X Moore. Incl App., 840.) 

Again, the^ proceedings under the Regulation must beXHemoTt- 
taken to foreclose tlie mortgage as a whole, In the case, 
for instance, of a mortgage in favour of two or more mort- closed m 
gagees, one of them cannot take proceedings to foreclose 
a portion of the mortgaged property for his" share of the 
debt. (Bmkan Dial v. Mmmi L L. R., I All, 

'297 (i)* But see Indurjeet Eoommr v. Brij Bilm £a(, 
IIISiith.W.R, ISO.) , 

But there may be exceptional circumstances justifying 
a departure fro'in the general rule that a mortgagor must 
not, DC' ' harassocl :by a multiplicity of suits. Where 
the equity' of ■redemption, 'for, instance, in' a part ■■of the ■, 
mortgaged' premises ■ becomes; vested in the mortgagee, 
foreclosure' proceedings ' may be taken in, respect of 'the ' 
other ' portion for a, 'proportionate" part/ of the 'mortgage- 

(i) ,The Ewgllsli law , 18 ; very Rimilari see Finliet^s Mortgage, p. 477* , 

Tii0,,, mortgagee iiwiy, liowover, apply for loroclosure ae trastseo' for Mm- 
I'elf m ''well as ' otliew, assigiieos for iiisfeance, .beneficially mkirtefced ia ; 
tte aartgage-mpaey V* SmL 'W* B., S53)*^ 
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Leotuke debt. (Z>bV^os^/a(-/’ v. l^nk b b , Y All, 

2oT ; IliDmmaii V. Kcdi, Snib. \V, ib, ISbl, p, 285.) 
Ill cases govc^nicd by the lioiigal Ucu'ulatioii, ilarc aiv, 
C.pe of bowevi^r, diflicultieR in the way of muIi a proct cdiiiH, 
being no machinery for nscertaiiung the ^evtonl pru- 
portion-^ ill win eh the properties may be iiablo, l!a^ fuiie- 
tioiis of the District Jiulgo being, as we shall pu'^tailly 
see, puKily ministerial Again, where there are stoanai 
joint moi’tgagorH, the mortgagee must proceed to fonalo^t* 
all the mortgagors jfdntly, and it is noi eoiupetioii for ilu* 
mortgagee to treat a sum paid b}" one i»f ilu* mortgagors 
as made on his o\vn account in respetd of his ratealjbi 
share of the joint <lehi, ami to release his sluarc fioni 
farther liability, and then to fiirecloho the other mortga- 
gors for the balance of the mortgage Mhdd, 

Singh v* Pahhtv Singh, T. L. It, 11 All, ^tKKl) With- 
out saying that there may not be eases of mortgages of 
separate sliarcs in which, by pi’oceedings prispeu*!}^' framed, 
foreclosure uia}^ talc place in respect of some of such shares 
only, it may be safely affirmed that ordinaxilj procctMling»i 
must be taken to foreclose a mortgage as a whoie, (2un*i h- 
dev Wamin Singh v. DvHivha Lai Marnier, I. L. It, III 
Oal, S97; Ohandika Y. iWror, L “L. Jt, I I All, tHlfl ; 
Bi^hentli/al Y. Mnnniran, L L. U., 1 All, 2!17 ; i2Ukiinf 
Banerji v. StiretJt Chnnder, L L. It, XII iVil, 41 !> IlD, : 
Bhora 'V.Ablla, X Siitli.W. It, 470; rarmitam \\ (Jhittagi, 
I. L. It, IX All, C8, F. 0.) (y), 

Gmut to To return to the llcgulation: The Hcciion tluoi points mil 
apiaLtioii Court to which the apj>!ieaU<m Kliould bo made, ami 
jinmbe the only point which it is necessary to on this part 

nmh. of the enactment is that whore the properties are sitiiiitod 
in two districts, the application may be ma<lc to (‘ithor of 
the Judges within whoso jurisdiction the {woperty or a 
portion of it is situated (liaskmonee J^ehea, %\ Prtuikid* 
sen Baas, IV llooiu 1ml App., 393; Saejnn \\ Jaga^ 
nathi, L. li, II All, 313; Pmaanna, v, Jlamn, Y (Ail 
L. Rep., 51)0. 

Bury of The Statute next dclincs the duty of the Jinlge on re* 
mdtittg eeiving the application, who is directed to eiiiwo the niort- 
appiicstiOT. gagor" or Iris legal ropreseutative to be fiirnislietl with a 
copy. Now the expression ** legal reprasciitiitifo” ha« 
given rise to a good deal of clisciiHsioin The earlier 
authorities Were all reviewed in Gungu Oohind Mmdui w. 

(J) farther osa. the Lecluri ¥L 
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Bcmee Madhih Ghose (XI Sutli W. E., 54S ; III Ben. Lecture 
L. Rep.j 172), ill which the question was whether tiie pur- 
chaser of a portion of the mortgaged “propeity was 
entitled to notice. Mr. Justice Markby, in de- 
livering the judgment of the Court, observed: The ^ 

question turns entirely on the construction to be given rep^jJ^en- 
to the words ^ legal representative’ in Eegulation XVII ouive. 
of 180G. In the first place, it is contended broadl}'- 
that those words did not mean the legal representative 
of tlie mortgagor in respect of the particular pro- 
perty mortgaged, but universal legal re[)resentative, 
such as an heir; and there is, no doubt, some colour for 
this contention. These ivords are sometimes used in the 
latter sense, as for instance, in section 210 of the Code 
of Civil Procedure, and this is the idea which these 
words would at first sight rather suggest to my mind. 

But it appears to me to have been settled by long prac- 
tice and authority that they -were not used in this Regu- 
lation in tills sense. The late Sudder Court held that the 
purchaser at a sale in execution of civil process is entitled 
to notice, and that doctrine has, I believe, ever since 
been acquiesced in. Now, this completely negatives the 
construction contended for. An auction-purchaser, as 
ho is called, is not tlie universal legal representative of 
the mortgagor; he is only the assignee of a portion of his 
property. 

“ It also appears to me to have been decided by a great 
])reponderaiice of authority in this Court (although I ad* 
mife that the decisons are notalogether reeoncileable), that a 
purchaser out-and-out of the mortgagor’s interest, wliether 
l.iy public or private sale, and wliether he be in posses- 
sion. or not, must be Bcrved with notice, except where 
any alienation of the mortgagor’s interest has been firohi- 
bited by contract /between , tlm mortgagor and mortga- 
gee. It is .not necessary to go through .the cases which 
are all collected' iii' Macpherson on Mortgages, , 5tli edition, 
page 179.. V ' ■ 

*^Nor. do;; think that^. there is any ground for putting 
upon' these decisions the, restrictions., which^, have 'been 
now ;co.ntended for, namely,/ that, they do not apply to cases 
where the whole., of the' property comprised in the 'inort- 
^'gage has 'not been 'sold by 'the mortgagor^ or to cases, 

'Where the in'ortgagea 'has;' 'no notice of 'the, siibsaquentf 
^^ftlfi/botli which' pecidiarit'ies’ are said to be found 'in. 'the' 
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liECTUBS case now uiuler eonsidoratiou. I cId not see tliat a ptvr- 
cliaser out-aiid-oufc oi* a distinct and definite portion of 
the property is in a cUiibreut position from a pureliaser 
of the whole. And as to the cjuestiun of consent, I see 
no ground whatever for introducing that eoiisitloraiiotu 
If, as is now decided, the wm*ds Mogul reprosoiitativo ' 
iiiciiide an assignee of the mortgaged pn^perty, it appears 
to mo tliat they must include all such asslrpiees, and that 
to make a distinction between assignments to which the 
mortgagee has or has not consentech rvould be an unwar- 
rantable addition to the provisions of the Legislature.'’ 
(See Klshm Jhdlithh Maldit w Messrs, Beltjsoo Coornar, 
III Suth. W. E., 2;]0; llrojomilh Bass w JtBaJdsheii Moo- 
klierjee, Y1 Suth. W. E., 260; Dlvfjaj Hlnuh \\ Dell Bifajh, 

I L. E,; I Allj 491). Cf. liaviivswar Kaik Blnf/h v. Jugjed 
SinglkL L. E., XI Cal., 341.) 

Pufcluisw We tlius find that a purchaser of a part of the inort- 
ioi gaged property is a legal representative etpially 'with; an 
.of the whole of tlie propert 3 n In ilui case of 
sejitiitive, Motmn Lull Suhul y. Brojonath lYimdu (K. .Moure, Imi. 
App,, 1), the words ■were construed in a still more extend- 
ed sense. In that case the mortgagee, after an ui'ikuo 
cessful attempt to withdraw an attachment wdiicli hml 
been taken out against the mo3‘tgagrn.l property};*' l>y a 
Judgment-creditor of the mortgagor, ap|)lieil to i!ie 
trict Judge for foreclosure under Eegulation XA^I'l of 
1806. Tlio notice of foreclosure was served only tin the 
widow and lioiress of tlio mortgagor, mid not on the 
creditor by whom the property Irad been taken iii 
execution. Tlie property was Bubseqently sold under tli^ 
attachment 'Which had been unsuccessfully 'Contested By 
tlic'^ mortgagee,' and 'the ■purclmscr under the execiilion, 
as the, assignee of the debtor’s equity of reclciiiptioii,' 
brought a suit for possession against ilm mortagagee upon 
'the ground .that the,' mortgage -debt had been ’paid 'off 
' from the 'rents, and j>rofits of the mo,rtgagfH.! property. 
The mortgagee in Ids defence relied uipon ilie 'procecd- 
' ings taken by him under, tho Eegiihitioii, and ccinteiiiL 
' cd that the equity' of redemption had been foreclosedv 

The Envy 'Council, howeveiv were' of' 'Opinion^ that, 

: was no''yaIid' foreclosure, as 'no notice had been served /upon 
,.:dhe attaching, creditor Lord Justice'. iCoiglifc'.B'riiee, who 
, ' 'deliveredAhe' judgment' of \their Lordships, 'ob»rfing't}safc 
^ ^ f he ' mortgage, 0, when ho; filed liis 'applicatiau , im loreelosui^ , 
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iioi only liad notice that the interest of the mortgagor 
had been taken in executioai, but was actually clispiit- 
iug the right of the creditor to put up that interest to 
sale. Under such circumstances his Lordship thonglit that 
the notice ought to liavc been served on the decree-holder, 
adding: ‘‘It was quite clear upon the authorities that if 
the sale had taken place liofore tlie application for foreclo- 
sure, such application could not have been effectual unless 
the purcliaser had been served with it/* (But see Soobhal 
(Jkiimler Pill v. FUai,l. L. E., YI Cal, 663; lladhe]/ w 
Bujak L L. R., Ill All., 413.) 

IduB reference to tlm peculiar circumstances of the case 
would seem at first sight to suggest that it was not decided 
solely with rcfc3rence to the meaning of the ’words “legal 
representative’* in the Regulation ; but tins decision must 
bo read with another decision of tlieir Lordslnps (PattalM- 
nimief \\ Venmiarotv, Vil Ben. L. Ptop., 130, P, 0.), in which 
it w^as held that in the absence of any express legislative 
enactment, the interest of the mortgagee becomes absolute 
according to ilie terms of the contract by the mere failure 
of the mortgagor to redeem. We arc therefore bound to 
suppose that in the earlier case of Molum Lall Siikul, the 
Privy Council considered that the word.s “ legal repesenta- 
tive” were sufficiently wide to embrace an attaching 
creditor who, as we shall ficreafter see, acquires a sort of 
statutoiy hypothecation by virtue of the attachment. It 
follows tlmt a puisne mortgagee, whether by way of simple 
mortgage or conditional sale, is entitled to notice under 
the profusions of tlie Regulation. (NiuhUar Ckand Ohiic- 
kerlmtty v. Eotrp Ihss^ Bmerjee, XXII Suth. W. li, 475.) 

The Regulation is silent us to the person on whom the 
notice of foreclosure is to 'bo sers^od when tlie person 
entitled to redeem is an infant. When a guardian has 
been api'ioinied by, the Civil Court, or t!io estate has been 
taken charge of by the Court of Wards, there can be ik> 
diffieulty w'luitever— -semce' on the, guardian being a per- 
fectly gmil ^service. If, however^ no gmtrdiati, lias been 
appointed, it would seem that’ serHce on the person who 
would, have /a .preferable .claim; to 'the guardianship of 
^tlie A;ainor , wdiiki "be ' deemed a good, /service. . {Bahee 
Persmd v» Manu Mkan^' II All H. 0. Rep., 444* See also 
MmJmQmB Debea'v. Pmnkksen Bobb^ IY Moore*' Iiitl 
/ App*, 292,.; YII. Suth. W. R., 06, P. 0.) ,,The safest course, 
;|iOWfiVir,fer the^inortgagce^vould be to apply to, the District 
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Lecture Court for the appointment of a <xnardlau, wlio iwighi In,* 
served with the notice of foreciosuro. 

CasTTf ^ intestacy the mortg;au'oe must serve tlm 

intestacy, heir-at-hiw of the inortgajror, and service upon tiiO iiojI:}" 
in possession but without any valid title, would not, cvxet‘pr. 
perhaps, under very peculiar eireiuristaiices, tu? deeiiie'l 
sufficient for the purpose of fon.’ei‘'.siuu fJ^e inortguo,'*, 
(KaUkumciT v. Fmnklshon, XX-If 8ntlu W‘. ,IL, 108.^:' 
A literal compliance with the directions of the law, liow- 
ever, is not always essential. Thus, where il'.' Jtppeared 
iliat, although the notice was addres^ehl to the i‘{n»rt,gf}gor 
who was dead at the tiiue it reaelied the hands of liis 
heirs, the service was hehl sufficient to entitle the mort- 
gagee to foreclose the mortgaoe. It is ira|>ortanf to 
observe that no fresh notice is ref|uircd, wliere tln:^ 
mortgagee allows an extension of time beyoml fcln.^ year of 
grace allowed by the Regulation, the action of tlm mort- 
gagee not amounting either to a renewal of the mortgage 
or to' the substitution of another mortgage for the origi- 
nal pledge. (Brijo ilohim Siitpuitj/ w Mtd!m J/o/avn. 
I)c?/, XX Suth. W. R., 176. See also Bvljualh Malm* 
ivari, I. L. E., XIV Cal, 451, and cases cited therein,') ^ 
Case of Where there are xnore mortgagors ' or legal rcpresentii- 
oM^no^t- of mortgagors than, one, i!iO notice ought to he 
Piwiv served on each of them. A more difficult c|uestion arises 
when the mortgage is executed by one of seveml co-shar- 
ers, a practice not uncommon in' this country ; but under 
circumstances' under which if the tmnsactitm had been an 
out-and-out sale, it would be binding upon all tlie co-par- 
ceners., Tims, for instance, suppose A, the 'managing laoin- 
, her of a joint Hindu , family, executes 'a mortgag'c of an 
estate ' belonging to the/ joint family, ; the otliannembers 
, assentin'g to the transaction, either according to ' tlm' iisiml 
.'practice by subscribing their names 'ns attesting witnesses, 
or otherwise ratifying the transaction There is little 
doubt that in such cases, if the mortgagee is not aware «•£ ' 
the rights of the other members, it would he sufiiciant if 
tlie notice is served on the person by whom 'the mortgage 
was executed .The' difficulty mises'', only' wliere the mort- 
gagee is aware of the fact that the 'mortgagor Js'^ not the 
sole owner. ,Ifc 'would seem, although' fclxo authorities, are 
' 'mot very clear or eonsiate'ut^ on ' the point,; that even' la .'suck 
, cases there may be a 'valid foraclu'sure' on ,the fimndatton .ot* 
a notice served,' ; only ■ oh' the pe'rsoii'Avho appears; to be tlie 
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on ilio face of the iiistrmncni Ly which the 
cliarge is created. limvfjoiKil v. Rajhhhore, S. I). A., ISilh 
|K 86; Bhoimmiyelt’iirn, v. Goovoopemmd,^- D. A., 1850, 
p. 928. C£ Punchum v. MungU^ III Agra H. 0. Kep.^ 207, 
and eases cited therein.) 

I may mention that persons clerivinuj title suhsecpiently 
to the application of the mortgagee to foreclose are not 
entitled to niiy notice. If it wei'e otlieinTise, proceeding', 
in a foreclosnre suit %vonid he emiles^, as a fresii alienation 
might be made e\tn;y day in tin* eounsc of the proceeding'^. 
{Tlw liishop of Whiehcf^ter v. Paine, 11 Vesoy, 194#; see 
also Bhanamnitj/ CluHvdeain \\ Prem Cliand Nmpe, XV 
Bcm.L. Kep., 28. IJnt see biteogolani v llamnip, XXinBnth. 
W. R., 25, where, however, the assignment took place 
before the notice actually served, and the mortgagee 
was cognizant of such assignment,) The rule, however, 

I have alrosidy explained, does not apply to a purchaser 
under an execution, whose purchase, although subsequent 
in date to the application for foreclosure, wnas made under 
an atiachmeiii executed hef re the aiiplication to foreclose 
by the mortirngee. (Amn}(hno^pe Btissajj v. Dhnnindm 
dlimukr Moolmye, XVI Sutli. W. B., P. Cl, 19 ; S. C., XIV 
iloore Ind. App., 11 1.) In such cases, however, it would 
seem that notice to the execution-creditor would ho suffi- 
cient 

Then, as to the nature of the service, it must, where 
practicatdo, bo personal, and substituted service will not 
1)0 good except where the mortgagor is shown to bo keep- 
ing out of the way. In the case of Bgad Emf All 
Khan v. Mumamat Azamioonema (Suth. W. R., 1864, 
p. 49), Mr, Justice Norman, in dolivtjrini: the judgment 
of the Court, said: *HVe may observe that, by tlio sec- 
tion now under consideration, the notilication is not merely 
a preliminary proceeding leading up to a judgment of 
foreclosure to be subsequently pronmmeed in Court. It 
not only fixes tl»e date from which the period during 
which the mortgagor is to retain the right to redeem 
is to bo competed, but it is of itself the operative act 
in the foreclosnre proceeding. We think, therefore, that 
the service of the notice must be evinced by the clearest 
proof, and must in all cases be, if not personal, at least 
such m to leave no doubt on the mind of the Court, that 
the notice itself must have reached the hands, or come to 
thi knowledge of, the mortgagor^* (Compare Forenim 


IlXTrEU 

Y. 


Who aro 
not enfitltn! 
to notice. 



LAW UF MUKTILIUL, 


2:^0 

liWTxim Warabi Sing v. Dtvarha Lai L L* ii^, HI Vixlj 

2 ^ S97, P,0;) 

Provision obscrvc tliat the Rej^tilatioii iliraet^ that a 

of the Re- copy of thc application fehould l)c iunu-,!HHl to the iiiort- 
mSatory his legal representative. This pro\i^ion is loan* 

and not 4i- datory and not merely directory, and an omi,s^ion in this 
rectory* respect will, it seems, vitiate the whole proceedings. In the 
ease of Santi Ram Jana v. Motloo 31 glee (XX Hutln W. 11 , 
363), where the mortgagor had nut heen serv(*cl with a 
copy of the application, the Court ohservcti: It is urgCii, 
first, that the notice contained all the informatiiUi which 
would be contained in the writfon application ; ami se- 
condly, that it was not the fault of the luortgagee, btii i\{ 
the Court peon, that thc mortgagor vas not furiiidied \uth 
a copy of the written application. But the^c*. aie not coii« 
sidcrations upon which arc at lil)erty to enter. The 
law prescribes t\vo conditions which arc to bes fuHilliHl 
before a mortgage can bo forechnsed, and we cannot say 
that the mortgagee before \is, who has only fulfilled one of 
them, is in a position to foreclose. (Heo also Jkmnutfl^ Gam 
gooly Y, Parsing Pershad Dass, XXII Suih. W, li, ilO; 
The Bank of Hindustan, &c, v. Shoroshibaht Dvhi, I, L 11, 
II Cob, 311 ; Porendm Kantln Sing v, Dmrkii lalt 
3Iunder, I, L. 11, III Cal, 397; JMadhopmsad w Gifjm 
dhuv, I. L. E., XI Cal., 11 L) Tim iKUudit of these |mN 
visions, however, may bo waived. {tialUjmm v. Bihuri, 
Biith. W. E., 1861, p. 36.) Bui tho mere fact that the 
mortgagor has not insisted upon the insufiiciciiey of the 
notification at the trial in tho original Court cannot bo 
regarded as a waiver of any objection whitdi he nmy have 
ii) the notificatioiL {iladhupvosad v, Gajmikor, I. h li, 
XI (lab, 111.) 

Tiewo! The Allahabad High Court has carriei! tho principle of a 
adherence to the provisions of the Eegulafcioii souic^-*- 
Court, what further, holding that a notice of ibreolosure bimring 
the seal of the Court issuing it, but signed only by the 
Mtinsirim, and not by tue Judge, is not a sulliehiiit eoinpli- 
auco with the law, and cannot be the foundation of a 
decree for foracloHuro, {Seth Harlall v, Wanick Pall, HI 
All H. 0. Eep., 176. ^See also Basdeo v, 3!akuim, L B, Ii, 
I? All, 276.) In saying that this is carrying the doctriao 
further than tho Calcutta High Court has done, I do not 
mean to suggest that the decision is not perfectly good 
law, although it may possibly work hardship in particular 
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eases (k). Ai any rate it is better to adhere closel}’^ to the Lecturu 
plain directions of a statute than to fritter it away by 
calling ill the distinction between mandatoiy and direc- 
tory enactments, a distinction which, unless carefullj’^ fenced 
in, would introduce the greatest uncertainty into the 
law (Z). 

An examination of the general question to which the 
discussion has conducted us ivould bo beyond the range of 
these lectures. Those of you •who wdsli to know more on the 
subject may consult among others the following English 
cases : Morgan v. Parry, 17 0. B., 834 ; Henderson v. The 
Moyal British Bank, 7 E. and B,, 35G. Compare Boiiman v. 

Blyth, 7 E, and B., 20 : and Friend v. Dennett, 4 C. B., 

KS., 570. 


I may here mention that the notification to the mortgagor wiiattiie 
ought to tell him distinctly that if he does not redeem the 
mortgage within one year, the mortgage will be finally coataio! 
foreclosed, and the conditional sale wdll become absolute. 


In one case, in which the notice, after stating tliat an appli- 
cation had been made for the purpose of foreclosing the 
mortgage, called upon the mortgagor to appear and state 
any objection which he might have to the proceeding, the 
Court iiekl that there “was no notification as directed by tlie 
law, and refused to make a decree for foreclosure. (Merfs 
him Khan v. Bheeimn Khan, III All H. O.Eep,, 35.) , 

To : return once more to the liegulation: we find that Pmceeti- 
if eveiything is regularly clone, the conditional sale becomes nfguiiltioii 
absolute' unless the iiiorfgagor takes the proper steps for the ousreiy 
purpose of protecting his rigid of redemption within one 
'ear from the date of the notification.'^ ' I shall consider 


‘he mist lecture the steps which the mortgagor must 
'that purpose. It is, however, necessary to state 
tlk, ' , proceedings are not judicial proceedings, and 
m between 'the, parties 'may be raised inaregiilar 
Sint. \{i\ r^Amerummssa, X Moore Iiul App., 340.). . 

. . ruled'by the Circular Order of'the 22iid of KepUr 
T Illy 1813, Iv " and has aver since- been settled' Im, that ' 

tlie'functions\^- - Judge under. liegulation XYIof 1806, 

. V ' - 

{!) These oases 'Itava sK . eea followed'by the Cakuto' High Court : . 
see mm Baku v. E.,; XIU Cal,- 50.„ . - ' 

(1) It is said^ by &. learned wft \ not perhaps with' tntich exaggeration , 
that- ** where tlio m'anclate of ^'xtnte is ealkd and regarded as diree- 
''tey",:thikgi8latif© enaotment islb^ ''her strictly nor liberally construed, ' ' 
'-"but fimp'-ly akregarded "‘^•her.” \^>dgwk'k' on Statutea, p.' 308 ,.) ’ 
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Lecture secfcioa 8, are purely ministerial, and that a mortgagee after 
liav'ing done all that this lteiii!ati(>n ref|uires t<i be done 
in order to foreclose the mortgage and tlio eontlitional 

sale absolute, must bring a regular suit to recover posses- 
sion if i'le is out of possession, or to olitaiti a declaration 
of his absolute title, if ho is in possession. 

Forhes V. In that suit the mortgagor may contest on any snfii- 
groiiiids the validity of the conditional suJjl or tlio 
regularity of the proceed inu^ taken uinlco* the Rngulatioii 
in order to make it absolute, lie may also allege, and 
prove if he can, that nothing is due, or that tlie dept^sit, 
if any, which he has made, is .suitleient to o^ver what is 
due; but the issue, in so far as tlic riglit of reihnH|'itir>n is 
concerned, will be whether any tliiiig at ihe end i>f the 
year of grace remained due to tlio mru’t-ga.gec, and if so, 
whether tho necessary deposit had been then inadcc If 
‘ , that is found against the mortgagor, the riulit of redemp- 
tion is gonef^ {Per Lord Kingsdowii, delivering tlie Judg- 
gnent of the J udieial Oouimittee in Forbes v, Amemtwdessa,) 
Title of the Although in cue sense it may, therefore, be said that the 

mortgagee is not complete till he obtains ti 
decree in a regular suit, it must not bo nridersiooil idiat 
the decree creates any title in favour of the iiiortgiigce* 
It only establishes, beyond all question, that as between 
the mortgagoi' and mortgagee, the <>\v!iersh ip Jias passed, 
absolutely from the former to the lattoih Tlic title of tlu"^ 
mortgagee in reality dates from the end of the yo,ii:r wiiliin 
which the mortgagor is permitted to redeem, and it is for 
this x^eason that tho mortgagee may maintain an action 
for mesne profits against tho mortgagor fb,r tliii pcjriot! 
between the expiration of the year of grace' and tiit^ iictiiii! 
recovery of the land* {Jmm Khmi ' Bhmjh v* Himkimi 
Singh V Agra H. 0 * Rep., 358 . Sea also Snnmp CliJimler 
Eoij V* Jfo'Wer Ohwnder Moy, XXl'I.Suth, W. li, 531); 
Lotfhussem v* Abdula Till Buth, W» li, 47b'; 'K!mh 
Chand 'Y. Liladhar, 'Agra, JX 0. Hep., 1SIJ8, p. IDS; 

^ “ ,, TawahlmtY. Luclman^ 1 L. R», VI All, 344), 

On the same principle.it has been lield that as tlio 
mortgagee .becomes the owner of the property on ilia' ex-' 
'pinition .of the year; of , grace, lie 'is liable in an aetion for 
coEkibutioh in x’espcct, of a psyinent of rmmim 'Wlicli 
> , ' 'falls. due after the end of the ye'ar of "grace, and; fche^^''mire 

fact that no regular suit' ha8;'.beci'l bro'iiglit by fch©.wirfc* 

, ' " „ ,gage6',lAno ' defence to' such an action* 0mgmg§Un4^ 
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Mundid V, Ashootosh Dhur, XXI Sutb. W. R., 255.) Simi- 
larly the mortgagee of a leasehold property becomes liable 
for rent to the landlord after foreclosure, at any rate where 
lie takes possession (Macnaghien v. Bhikaree, II Cal L. 
Rep., 323. Ct KaleedasY, Bidehe)%SA^. 1851], p. 1019; 
3iacnaghten v. Meivalall, III CalL. Rep., 285, but the law 
laid down in the last case is doubtful.) 

It docs not, however, follow that the mortgagee will be 
entitled to recover rents from the tenants of the mortgaged 
property in the alrseuce of any notice to them, ""In 
Rttisiiiidin CAurwdhrg v. Klmliv Nmmz Ghmvdhry (XII 
Cal L. Rep., 479 ), it was hehi that a mortgagee who 
has foreclosed his mortgage, is not entitled to rout from 
a tenant of the property from the expiration of the 
year of grace, but that he is entitled to rent only from 
the date on which he perfected his title liy bringing a 
regular suit; and the tenant had notice of his having done 
so. The case perhaps was correctly decided ; but there 
are certain observations in the judgments of tlie leaimed 
Judges, which betray some misapprehension of the rights 
of a mortgagee after foreclosure, an expression which, 
although not very correctly applicable to proceedings under 
Regulation XVII of 180G, I am obliged to use for the sake 
of shortness, In giving Judgment, Mr,' Justice Field said : 

According to a' long course of decisions in this Court, 
it is well settled that tlie title of a mortgagee Is not 
completed upon the expiry of tlie year, of grace allowed bj" 
the Regulation, but that it is neces.sary for him to bring a 
regular suit and obtain a decree in onler to confirm his 
title f and Chief Justice Garth observed : ^‘It is clear that 
until ho, that is, tlie mortgagee, had perfected liis right to 
foreclosure liy moans of a suit, the mortgagor’s interest was 
not at an end, and the mortgagee was not entitled to the rent. 
He would only be entitled to it-from the time .when he per- 
fected his title,— from tliedime when the tenant liad notice 
'dliat he had done so/* 'These observations are sufficiently 
answered by , the- |uc1graent of the learned Judgea' of, the 
^ Agra High' Court ■ in .mom Mukomi Sing, 

(f Agm.m 0* Rep., SS8), to which I have' already 'referred 

I have been 'at so'ma''pains to,, explain thO' real character 
of the' 'Proceedings ,'U'nde'r/Ragdation X'VII of 1806, and 
the relation 'they, bear, to 'the,, regular, .S'Uit' which the Cir- 
cular Order enjoins/ because I find .there is some iniscon- 
'ce,ptioa,'oa the poia't^, arising probably from the observation 
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Lecture made by tlie Privy Conneil hi the ea>e cd' v. 

AinerunneMti (X Lloore lad. bdO) that the iiilo ol: 

the mortgagee is not even tlien (when tlio mortgagee has 
failed to redeem within the year of grai!o) ctompleii?.’' The 
context shows that all that was meant by t,rhr*,se wanals was 
that the title of the mortgagee,— t-lie funciioiis nf iho 
District Judge being merely ministeiTib—iniglu ho im- 
peached by the mortgagor in a regular suit, noiwitlistnjid- 
iiig the regularity of the proceedings under the Ilcgviiaiion, 
in other words, that t!ie inortgagcH^'s title was not as secure 
as under a decree for foreclosure. 

Nature of Defore quitting the subject I wish to call your attention to 
the precise nature of the restrictions imposcMl by ilie Ileiigal 

posed by Regulation upon tlie strict riglits gi\'en by ilie contract 
to the mortgagee. It has only extendisi t!ie period of 
redemption to any time witliin one year from ilie date 
of the notification to the debtor that the criblitur is 
desirons of enforcing the repayment of tlie dc:?bl:> but any 
other covenants which may be coniained in the deed me 
left wholly untouched. If, therefore, there is a covenant 
that the mortgagee shall enter upon possession on the dt:i- 
faultof the mortgagor, he will not be restrained from taking 
possession, although he should attempt to ilo so before fore- 
closing the debtor's equity of redemption* He can, however, 
only take the rents and profits as mortgagecjiablc to oecount 
to the mortgagor. The question wdietlmr a mortgagee in this 
country has a right to bring ejectment immcdiiitcly upon 

Denonath default, was discussed in the case of Denonath Gunmdy w 
iVarsmy Pershad Dasa(XXl’l Sutln W. li, 90), wliich de- 
serves very careful study. Tlio question for the decision of 
the Court in that case was ■whether the mortgagee was;eii- 
titled to possession on tlie default of tlie mortgagor wiiJiout 
foreclosure, the light to such posBcssion being expressly 
'Stipulated for, and their Lordships, in giving’ judgment 
observed ; '' The law has provided that if the iiiorlgagee 
take possession, he is^ accountable to tlio mortgagor for the 
profits which he 1ms rccedvccL The law has also provided 
that if the mortgagor desire, to rcdec'm the property, he 
may do so xvifehiu the. period specified in the' Btatiitoof 
Limitation, unless the mortgagee shall in the 'meantime have " 
'taken proceedings for foredosore^;' and tiie' effect >f Those 
provisions is, no doubt, greatly to curtiiil the rights wlricli 
■ 'the mortgagee Jias stipulated for. ^ But one of the ' rigliis 
h'Ore expressly stipulated for is the’ right to .possession, and 
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tlie law lias nowhere provided that this right shall not be Lecture 
exercised by the mortgagee. There is indeed a ease in 
which it appears to be laid down that the mortgagee under 
■ a conditional sale has no right of possession nntii foreclo- 
sure (S udder Dewany Adawlut Reports 1857, page 1818), 
but I cannot reconcile that with the two decisions of the 
Priv,y Council to which I have referred. (Anunchnoyee 
V. Dharemlro, XIV Moore Ind. App., 101 ; Brojonaih v. 

Khelat, XIV Moore Ind. App., 144). In hotli these 
cases the property was situated in the mofussih and it 
would, I think, be impossible to hold that the mortgagee 
of property in the mofussil under a mortgage in the 
English form had a right to tlie possession, and a mortgagee 
by conditional sale had not. In both cases the mortgagee 
by conditional sale liad contracted for the possession 
at a cei'tain date, and therefore if lie be debaiTod from 
his right to possession, it must he by reason of the Regula- 
tions. But the Privy Council has given a coristructioii to 
the Regulations which is that they do not debar tlie mort- 
gagee from taking possession if lie has stipulated for it after 
default. But, on tlie contrary, on default the right of entry 
immediately accrues. It seems to me therefore that the 
first distinction relied on avails nothing, and that the plain- 
tiff under this deed of conditional sale had the same right 
of entry after default as the mortgagees had in the two 
cases decided by tho Privy Council/^ 

I sliall now ask you to compare the law of foreclosure in Foteciosure 
the Presidency of Bengal with that which obtains hi other 
parts of India and which is based on the practice of the BengaL 
Englisli Court of Chancery. The mortgagee wd.sldng to 
forciclosQ brings a suit 5 praying that an account may be 
taken of tiia principal and interest due on the security, and 
tliat the defendant may be directed to pay the same by a 
day tO' l)C appointed 'by the Court, or be foreclosed his' 
equity of redemption. An account is then taken, and a 
decree is made for payment within a certain time, generally 
six months, theunortgago heiog foreclosed in' the event of 
^ default, whenPha mortgagee 'may obtain an absolute ordeiv ' 
for foreclosing. Sometimes' a sale' is directed instead of 
foreclosure, but .the practice , is mot general '(m)* ■ We have 

(ni) It is said tRal . suits for foreolosure ar© rare in Madras, althoagR 
til© riglit '<>! mortgagee , to foreclose was fully recognized in , 
kata V. Mr.mimta {11 Mad. H, 0, Een.,'289). See 'Shephard and Browns^ 

'■t»a®fer of Froperfcy Aotj'p.liS. 

;; ' E, B. a, M. 
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fiKCTURE seen iliafc EtigHsii (Joiirts of E(|uit\ liavt‘ In on l'\ ,* 

recent statute with extnui^ho poweiN of diit ei iif^ n .air 
instead of a force] usure, and it is to ho iotju d ih/it tlo 
Indian Courts will follow the sniuo pnnhie^ . (JJui, Mt 
Sec. h7 of the Transfer of Property Act.) 

I may mention that a decree for fort‘dosiin‘ is iko I iinl 
ing upon one not a part}' tu the decave, It ion 

necessary that all persons entitled to redoeiu ^-houlil ht' 
represeuted in the suit. Jti England it hio« Inen held I, hat 
a partner who is entitled (o pre-emptiim i-, a iio4*e 
party to a suit for foreclosure, ( Ru(ih> ijn w FnsU r, L il , :! 
Eq , 4()7). But I am notawart* of any lntiia,iu*a-( \Uiieit 
has gone to this extent. llicMhsaei*, h!n\ cnan*, hindi!c..,vni 
wiiotber athosc 'who are aetnally parties to it. c Fi lesA Muff »,-}'•«•, i;so 
can\mS V. >6hammi\ L j-». H, \ni Bton, IhSb 1’ln* 
iii*? icme- question whether a mortgagee is eu tit led to purme all Iti^* 
lurcntiv concurrently does imt sctun ttCmve been diicetfy 

raised in any case in this country. In hhiglnml, wln-re ihV 
mortgagee suspects his security to he delieieid, iho pro|wr 
course for him would .seem to he to |fri)eeed against the 
mortgagor on the collateral securities in the liist iiisturwe, 
and then to apply for foreclosure for tlu^ <!efir]eiH*y, It is 
true that the mortgagee is at libcjrlj fon*close and Ihun 
to proceed against the mortgagor on hi.s collafcrai securi- 
ties, hut this has the odcci of opening the dv‘CH*c of lhrc-« 
closurtg and is there Ami attended with inconvenience, ft 

l.s ilillicult to sa^'- how the Indian Couros n ill deal with 
such ca.se.s, Jt i.s necessary to ohservn^ that, i*vi‘n in Bug- 
lumh in special chbcs the iiKU'tgagee mav 1h‘ rcstraimnl front 
exercising all his rcimslies at once. (i>Vc/iW v. #Shiiur/, H 
Beav., ^‘liiLockhad v, Bcav.» JMO), and if he deals 

with ilm mortgaged estate in bucIi a loaiiuer that he euii- 
iiot restore it on full payment, Im w^ill not he cniiih*d to 
recover the mortgage immy^ as for instaiKHs if Iw coiHniis 
with the purchaser of the equity of redemption in selling 
the estate and allows him to receive the purchase money, 
(Falmep V, Hemlrky Beav,, 341). In BiUignl it would 
Beein that the mortgagee, if he elects to fon‘chiHi% will 
not he suflcred to proceed personally against ilia mort- 
gagor, even when there is a covenant for tho rc|myi»eiit 
of the debt. There is no provision iu the Ik*giilatiofis 
for re-opening a decree of foraclosiire, ami lids 'of itself 
would 00 a ground for putting iho inoiigagce to his 
election. The same difficulty, however, does not occur where 
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ilie mortgagee applies for foreclosure for the deficieney Leo'iuue 
after having proceeded against the debtor personally. It 
is necessary to observe that a person having two mortgages 
cannot foreclose one of them and then sno upon the cove- 
nant in the other, A mortgagee cannot foreclose so as to 
vest the property ahsolntely in himself, without treating the 
whole of the debts socnnal on the property as satisfied ; atul 
the (dlect of bringing a second suit would be to re-open the 
for{‘el{Hure decree in the first action. (Bffptt v. Jiamj},!. L. 

E, XI Bonn, 112; Kali v. Ktmiuit, I. L, R, IV Calc., 47o, 
reversed on appeal hut on a diiferent point) (n). 

As in Ijengal, the mortgagee is entitled to enter upon loodii of 
possesHion on the default of tlic mortgagor, subject to his 
own right to foreclose and the right of the mortgagor to re- mod imme- 
dcom. There being, however, no distinction between Courts 
of E<piity and Oourfs of Common Law in this countiy, the ‘ 
law will not permit ejectment where the mortgagor Avould 
have a right to relief inequity. In the ease of 
Daaulekar v. Qmiesh Gokhle {VI Bom. H. C. Eep., 121), 
where the mortgage-deed contained a clause to the effect 
ilnit the mortgagee should bo entitled to possession on 
default by the mortgagor in payment of the interest on 
the principal money secured 1>y the mortgage, the Court 
reiusetl to make an absolute decree for ejectment, atui 
directed the mortgagor to pay to iho mortgagee the arrears 
of interest due to him witlun three months, or that in 
default the property ah on hi be <lelivered to the mortgagee 
to be field i)y him under tlie terms of the mortgage bond. 

It is necessary to observe that a mortgagee is ordinarily 
entitled to bis costs, but the rule is not iniioxilde. The 
Court may refuHe ihem where hois guilty (d* gross mis- 
conduct, as by refusing a proper tender or by frainhilontly 
denying the title of the mortgagor to redeem; Imt the 
mortgagee does not forfeit his right to costs by a bomljule 
claim to something wliich it afterwards turns'mit he is not 
strictly entitled to. (Dhondo v« Balkmhna, L L li, VIII 
Bom., 190). I will only add that iu special cases, not only 
may the Court refuse the mortgagee his costs, but also fix 
him with the costs incurred by his impropor conduct. 

I will conclude by discussing the quostion of the time Limitation. 

(}i) li is mmmMy to notic6 tlxafc the mortgagor is not allowed to im- 
poach ft mortgage made by liliia any more than the TOOrtgagea ran dis- 
pute iho title of the mortgager under whom he claims (Fx«hcr*s Mort- 
gage, p. 682). 



228 


LAW uF Mor.Tcncr 


Lectuee within which the mortgagee is permiitctl to assort hi-. 

^ rights under the statute of liiuitatioiis. If is iitsH'Ssai j 
that the student should have some knowkslge et the pri*- 
vious state of the law on the .sahji^i— a kiiruvliHl^^e which 
will not, I think, he wholly useless even to the picUdilioutT. 
I shall, therefoie, in the first place, discuss ihe <|iiestion 
with reference to Act XIV of 1850, and then wdih ielVn*iiee 
to ilio Acts which have succeeded it in lhcslatnh‘ h'a)k* 

Alt XX.IY the provision of Act XI V of 1851), applieahic tonuirf- 

oUbcO. gages generally, was that laid <lown in claiisi* 12 of flir liist 
s<^ction of the Act, whi('h said: — suiis !hr flu‘ ieeo\«*i\ 
of innnovcahle piopeity, or of any inlt‘n*st in innnnvtahle 
pu)pcit\% fo which no other pio\isioii of Ihi^ Act applies ^ 
the ]Kiio< ol twelve }cars from the tine* the ctiiM i)f 
act ion ai oseA 

Vm\ a of The wnmls cause of action” were iiowherv* defiaed 
in the Act, hut as pointed out hy ilr. dfislice Xhukhy 
in Denonaih Gaiujoaljj v, Nihrdng iko’s/orf/ it L 

clear that two things are necessary to ei>nhfi tut o a cause 
of action ; — a idghi to possession, and an mUtusi* with- 
holding of that right. If the plaintilf had not a 
right to immediate possession, or if having a right to 
possession, the dcfcmlants were holding with tln^ plain* 
tiffs perniisbion, and acknowledging Itis right, no suit 
could he hrought in the one case, hc<‘ause the right 
possession had not accrued ; and iti the. other, heeaiise it 
had not been distuihed or deniedA (Pit Mark by, d., in 
delivering judgment in Diuoiutih (ht^gooli^ v. iYiirsrin/4 
PershaJ Pass, XXH Siiih, W, 11 , 90 } Now we havii ahsWly 
Been that a rightof entry ma}g5ii Homo cases, acenie immc'* 
diately to the mortgagee on the default of ihemortgagm 5 but 
still no cause of action would aiisoif the mortgagor coiiii* 
nued in occupation acknowledging the title of the niort* 
gagoe, and, as is not unfrequently the cas(\ p«ying tlm 
antore>st on the principal sum to the inortgitgos's who 
from varli>us enuFes might be reluctant to assiiim* possf»s* 
sion of I ho pledge. In such a ease as this, it emild not bo 
Beriomsl}^ contended, that hy allowing the mortgagor to re* 
kiln possession for a period of twelve years, the mortgiigee 
lost his right to the security. It W’^oul^l bo confoiiiniiiig 
adverse occupations with those which have not the scnii* 
blance even of such a character, and would establish a 
bar arisSing from simple occupation and not from iho 
laches of the demandant or others before hiiaA (Per Lord 
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Kingsilown, VII Moore Ind. App., 353.) Similarly it was Lectorb 
held that payment and acceptance of interest were evidence 
of the contiiiuaiico of the relation created by the 3iiorigagej 
and until the mortgagor advanced any rights adverse to tlie 
mortgagee his possession could only be regarded as permis- 
sive. (lUfmkee v, Kaionko, XIV Ben. L. Eep., old.) 

A difliciiliy, iiowevcr, arose in tliose cases in which the Pogse^^sion 
mortgagor neither paid anj^ interest nor did anything else 
t(5 indicate that lie ackiiowle<lged the right of the inoilga- 
gee. In such (*ases it used to bo presumed, in the ab- peuni&bivc. 
sence of any evidence to the contraiy, that tlie possession 
of the mortgagor was only permissive, and could not, there- 
fore, bo urged as a bar to an action hy the mortgagee. 

If, however, the mortgagor retained possession under such 
circumstances as would rebut the presumption of a per- 
missive occupation, the mortgagee could not succeed. A 
default may be made by the mortgagors, which may give 
the mortgagee a right to sue or to enter into possession (if 
he chooses to assert such right), but which may, notwitli- 
standiiig, have no effect whatsoever in altering tlie nature 
of the mortgage title. So long as the mortgagor in posses- 
sion, or those who claim under him, asvsert merely a title to 
redeem, and advance no other title inconsistent with it, sucli 
possession mmt,prbiifl facie at least, be treated as perfectly 
reconeilcable with, and not adverse to, the title of the mort- 
gagee and the continuation of the lien on the property plodg- 
ed.''' (Baldeea v. Oolah Xooinoar, Agra Full Bench, 108.) 

Ft was thought at one time that no cause of action More- 
could accrue to tlio mortgagee before foreclosure, and as 
there was no limit as to the time within which an applica- aSn be- 
lion fi)r foreclosure miglit be made under the llegulation, loro foie- 
the curioiiB result followed that a mortgagee might, if he 
chose to do ho, enforce his security at any distance of time, 
and no safe title could po-ssibly be aapiired against a mort- 
gagee ill this country. The doctrine rested on the supposi- 
tion, which I have shown to be erroneous, that no right of 
entry could accrue to the mortgagee till foreclosure. But if 
the deed was altogether silent as to the right to possession, 
or as sometimes happens, expressly said that possession 
slmuld be taken only after foreclosure, the period would ruix 
only from the expiration of the year of grace. (See Modan 
Mohmi Chowdhrij v. Aahad AlU Beporee^ I L. E., X Oalc., 

68, and the cases there cited. ) 

I almll next consider the case in which the rights of the 
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Lj:rrniiE mortgagor had been transferred to a iliirfl peiNf)ii. Xmr if 
Siicli third person purchased with notice uf lh<‘ luoilnnge, 
Ibglitsof the same presumption would be made a^ to iht* r 

tr uisfemd ])Osyession as if the mortgagor liiniself had been in 

tolhinr^^ occupation. But if the ])urchaso was made without aii\ 
pait.v, such notice^ there eoiihl ho nu pretenca' tor irts'iiing 
the possession of ilic puichnstu* as periiii>''ive, or that 
of a person holding in })rivity of tlu‘ niotiga^iua In ilie 
case of jrbnfw? II0//P Jhmee v. 

J/o(>/Lv3);/cc (XrV Moore Tnd. i\p]> , III), the .Fu\y tbuneii 
observed: — ‘^Thcir Lordslups think timl tln^ tiih^ t>f a 
judgment-creditor, or a pmaduiser under a judgm!‘nt d^MU’ee, 
cannot be put on the same footingas tli«‘ titlo of a morn 
gagor or of a person claiming uml(‘r a \ohaifarv alimiatioa 
from the mortgagor. They arc of opinioii that the 
sion of a purchaser under such eireumstanc<‘K U nsiliy imi 
the possession of a person holding in privity of the mort- 
gagor, or holding so as to be an aeknowledgmrmi of the 
continuance of the title of the mortgagee. The piisse^sioii 
which the purclnaser suppesetl he aecfuircMl was a possis- 
sion as owner. He thought Im was acquiring ihe ahstdufe 
title to the properly, and that he was in po*nSossio!i nn 
absolute ownor/^ But this rule was not held app!ieai»ie in 
a case in which there was no apparent change i>f owiieiship, 
and the mortgagor continued in OHteiiKihle ]>ossesNioig not* 
witlrstaiiding the sale of his rights. {Munli/ w 
hL. il., VriCalc.,30t). 

I have not consideredi the case of a trespahser hcddiiig 
adversely adversely both to the mortgagor and mortgagee, i f the ires- 
morf-'linw posHCSHiou after defniiit, therij eouhi 

and nmt^ ho lio difficulty whatovoiv as that would be a much sinmg" 
gagee. Qf ^ purchaser witlnmt notice of the 

mortgage. A more difficult <piosii<m arose*, and iho ciiili- 
culty has not since boon removed, when the oeciipaliofi 
commonced before default, and the rnorigagfU* t4ic)k no slops 
for Lite purpose of vindicating his rights. There does not 
seem to bo any method in tins country by which the iiiori- 
gogeo may interrupt the proseripthm, and it woiihi semn to 
be a hardship upon him to hold that the tiriio woiiltl liegiii 
to rim before he could bring any action to cuiforce liis rights. 
The authorities are not very clear on the point. In a ease 
reported in the Weekly lleporter for 1864, Mr. Jiisfcieo 
Jackson observed: — ^^Thc (|U6sfcioE to be decided is, when 
ilid plaintiff^s cause of action arise I They have alleged 
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tliat tlic date of expiry of their year of grace is the date LnoTUEi 
from which the cause of action should bo calculated. This 
may be tlie rule in those eases wliero the mortgagor re- 
mains ill peaceable and undisturbed possession of the estate 
!norlgnged. But the rule no longer stands good when the 
mortgagor is dispossessed, and his title disputed, and another 
person obtains possession of the estate. The posses- 
sion of this new holder becomes a possession adverse to 
the plaiiitiirs mortgagor and to the plaintiff, the 
liKudgagecs If the morlgagoo submits to this possession 
for more tlian twelve years, he loses his right to contest the 
title of the new holder. TJis cause of action against the 
iu‘w holder arose on the <late on which the latter obtained 
such ailversc possession of the mortgaged estate. Circuni” 
stances may occur which will defer the mortgagee’s cause 
of action. If the inorigagor, for instance, contests the title 
of the new holder, and a litigation ensues between them, 
the mortgagee is not bound to take action upoti his mort- 
gage until that litigation is detdded. But if the mortgagor’s 
title is rejected, and his possession is disturbed by an 
adverse one, the mortgagee’s cause of action against the 
nenv holder commences from the date on which the latter 
obtains poasession on his title adverse to the mortgagor, 
which has bcmi (jonfirmal by the Courts. Tidis is the law on 
tljo subject which has been laid down in the Privy Ooimcil.” 
(R((VhHmnar v. Frosidino, Siith. W. R., 18(j4, p. 375; 

Of. ViHobha v. Q((^7y/armn, Xil Bom, H. 0. Rep,, 180 ; /bms- 
v. Baua. L L. ii, 11 Mad., im.) 

We have seen how the mortgagee may protect himself 
in those systems of law in which ho is allowed to bring 
an action with the object of interrupting the prescription, 
but such a proceeding is wholly unknown in this country. 

I may mention that section h of Act XIV of 1851) con- 
tained a special enactment with regard to suits on mort- 
gages in Couris ostablishcd by Royal Olmrter, ‘‘ la suite in 
the Courts establislied by Royal Ohartcr by a mortgagee to 
recover from the mortgagor the posscBsion of tlio immove- 
able pro[)erty mortgaged, the cause of action shall be 
deemed to have arisen from the latest date at whiclit any 
portion of principal money or interest was paid on account 
of such mortgage debt.” 

It might perhaps bo plausibly argued upon the language SwiionCof 
of this Hoction, that in cases to which it did not apply, the 
mortgagee’s right of action would not bo kept alive by the 
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pa 3 Uiioiit of any poriion of the principal inoncw or interest. 
This, liowew^r, does not neocs.^aiily follow. The ol'jecd id* 
the Legislature was prohabl}’' only to put lUorigaL^*^ in the, 
English form, when suoil upon in the >Siipi*uue (hiui t, on the, 
same footing as English mortgages. If this ho a (‘orrert 
vi w, it would seem that, under A«*t X! V id’ iheP, Euglish 
mortgages AYere placed in a h^ss faviuiralde pO’.itii)n as rt*« 
gardeil limitation than Mofu^sil mori gages, fi)!\ in the lalter 
case, as wo have already seen, the cjoho <d* aetimi ilid irh 
necessarily arise with the last payment of any port inn of 
the priiK'ipal or interest. 

Act XiV of 1850 was replaced hy Act IX of Ls7i, wldeli 
coni allied <a distinct provision hn* suits ha* povM‘'-Mon (g" 
i m moveable property lyy mortgag<‘es. 11ie piunod allovcd 
under the new law was the same as tluii under the old 
statute, but it ran not from the acmmal of the cause of 
action, but from the time when the moiigagoc^ firHt bcininu* 
entitled to possession. It was thought at one lime that the 
old doctrine of adverse and permissive oceupatiuu had 
beenaholishcdby thenew Achaiid that the moiigagee must 
sue u'*'hin twelve years of the date fixcil fur tlio repay- 
ment of the loan. In the case Lai! MiLnrih /Lr/g/o* 
^jiiulhga V. Prosmw GJumiln^ Banvrjvi* fXX I V Huth. \V. it , 
48S) the Oour^ oliserved The ipussiion rai^cil in iht! 
earlier cases ab u (he a<*cruing of tluj cause uf a('iit)n 
notarise here, the legislature Juiviug in Artieh* loo, Act IX 
of I871, substituted iur th«atoceHrn*in*e a speeilic t iim\ cL , 
the lime wdien (lie mortgager^ was fir‘^i enli(h‘d to jiu^« 
session. TlTis wascoufcssciily the 2bili (lieyt ildhh’^ 

III this view of the case, the miinre of the dertuidiini h 
possession, whether adverse or permissive, is imiiifibnial 
The mortgagee having his time expressly liiiiittst hy the 
Act wm bound to guard himsulf, and if he did not do so, 
and allowed the time to pass, he loses hi.s remisly. 

Bui a somewdiat different view has been taken in sub- 
sequent cases. In Ghinarmn v. Mam (I, L. li, VI Tnle., 
506, note) where the mortgage eoutained an express 
clause of entry on defenlfc of paymeiil, tin* iVtiri lieht 
thoT as the suit was brought within twchc* years from 
the date on wducb the foreclosure procccdingH In^caine 
ahsolnie, the plaintiff wa.s not barred iimlcr Article 145 
of Act IX of 1871, as the plaintiff Hiiing nut m 
mortgagee but as owner, the Court observing tliat the fact 
of the mortgagee's taking foreciostire proctidings clmngcd 
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lus iiilerest as mortgagee to that of ahfsolube owner, and LncTuim 
this judgment was followed in tlie case of Bvalimomoim 
DihSHh V. Buitiobanilhoo Lrhose[l. L. K, VI Calc., 5G4). It 
appears that in both llie above cases proceedings were taken 
])y the mortgagee within twelve years from the date of 
default}, and it was not therefox'e necessary for the C<nirt 
to consider the question wdietlK*r Article 1^5 had the eifect 
of obliging the mortgagee to take proceedings within a 
particular period to foreclose his mortgage. It would, 
however, seem that the provisions of the Limitation Act 
are not apjdieable to foreclosure proceedings taken under 
Regulation XVII of 1806, such proceedings not being 
suits within the lucaiiing of the statute of Limitations and 
there being no special provision in the Act regarding such 
proceedings, Article 170 being applicable only to appli- 
cations ejasihm generis with those mentioned in the Act, 

It is, perhaps, doubtful whether the distinction upon 
which the Court proceeded in the above cases was present 
to the mind of the Legislature. However tliat may be, 
it would seem to be supporte<l by the judgment of the 
Court of Appeal m Pagk v. Heath, (7 App 2o5). (See 
also IKritron v. Fme, 8 D. & W., 117; Ilarloch v. 
jtishherTg (19 Oh. T)., 589. Of. Ptmmnoml v. Jamuhm, 

J. L. 11, , X Bom., 49; Bhanwmoyee v.Brinalh Pas, L L, IL, 

XU Calc., 6 14), 

ln3!jiMm MohmY. Ashul (I L. R, X Calc., G8,) it 
was pointed out tliat where there is no express stipnlation 
for possession on default, the mortgagee would be entitled 
to a right of action oidy after foreclosure, and a distinc- 
tion was made between mortgages containing an express 
stipulation fur possession and those in which t.huie is no such 
covimant, but it Is dcmbtful how far this distinction rests 
upon sound priiiciple, A somewhat <Iillicult question arose 
iimlcr Act IX of 1871 in cases unafibeted by the Bengal 
llegnlatiun whore the English procedure was followed. 

Tiie Articlce which dealt with moitgagoB were 182, 185 
and 149, the last Article relating to mortgages put in 
suit in Coiiii§ established by Eoy 111 Charters, A Buifc for 
foreclosure, it was said, could not correctly be described m 
a suit for possession by a mortgagee, although no doubt 
it limy lead to possession; while to describe it as a suit 
for lEOiiey charged upon land would also not be a very 
accurate description. The introduction again of Article 
147 in the present Act would lead to tlie inference that 
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Lkotuek suits for foreclosure had not been prov'uled t’oriii the earlier 
Acts, but ijioso Jiliiciilties wore <j;ot ove-r in t.h(‘ siiuu:* 
way in which the}" were met in Knglaiui wlnn’i* it was 
.hold, although not without some conflict of opiiiioin tlui.t 
a suit for foreclosure fa-irlv came as wsbi mid<‘r scci, i<‘n 
40 of Stab 2 and 4s William I'Vh Cli, :-7 eurri'spt .nding 
to xlrticle 1S2 as umler section of the sa..iiio An, \vhi<'‘li 
corrcsporided to Articles Ido and 'hbd of Ash i X of is’hh (8cc 
I)earviim v. Wyckv, 0 Blm., o7<h, iice/yh:/* v. 2 

Hai*e, d2{); irvhroa. v. T/evs 5 fr. E<|., 11. 172 : (roj^po/' v. 
jb2ujl, L L lU lii -Bom., hi 2.) 

Act XV of Those dillicultics liave hoou r<‘movi,*d to a corf'nJu (ocient 
nsTT. |,y }iow Act, ])nt tdJier dillicnltics tu'e hko*!}' toarist* in 
dealing wntli suits hy inortg;igc.i.‘s alter furoclosno? nmliU’ I'h** 
gulation XV'II of 180d. Article 147 of tht; |)rescnt Act wmiM 
seem to point to cases in ’whi<‘h tlic Englisli procctljire is 
followed, and probably in Bengal a suit by t!ie nitjri'gagcc 
after forecloBure for possession 'W'ould bti rcganh?d as 
ing either under Art. 144 or Art. Ido. v. 

SrinaihDas,l,L,ll.y'Kll Calc., 614.) (o) Articltj 146 is 

(<0 Tlic preseni} as well, as the past sUite of tiu Flaw is tims suumin- 
riseil by J,, in tShv I'tumotjcc v. Sfumih A^v(^. L.'IL.XII Cab*., 

(Hi; 'cf. OnribJO): ‘ F'rom thow« dcjeisions {Khehif r/no/#/ri* v. Tutu* 
ehnni., VI Sutli. W. E., 270 ; S. C, (ni appeal Xl V Moort% Iu4, App. IbO ; 
DinoHtifh v. iViimutj Prmid, XI,V L. Hep., S? : Mutdirv v, 
lUniindu, X.IV Beni. L, Hop., tUf)) it wotilO ap|:n"ar febai undt*r Aot XIV^ r»f 
ISoU, a mortofaj^n^e wan ordinarily boatid t.o brio" his Ktdt. wiihiii l.wcfivc 
yejirs troiii tlw date of defaiiltj, aiiel \va.s fjarrtjd it coiihl be Hhtnvn 

(or inig’in properly be inferred), that the iinn't.ipi^^'or or the 'person in 
pOHseSKiou held by pennisnion of the niorti^oitfoe. aJI.er the dat.e t»f ♦lefan.lt. 
In Act IX of ISTI, Art. 1.1.1, it was declared that a suit i«Klit,uk?d by 
a moi'tgab^Oo for poBBOHMion, of immoveable property inort}iaK«’4 luimt be 
brought witikm twelve years from the time 'when tluVroortgageu was 
first entiWed to possesHion. 'And in the case n.f Muhnu," (iantj^m 

jHulht^d Y, Prmmim) Ckmder IhnwrjTa^iXXI'^ Sitth, W, 'It, IbV), it wiw 
decided that whether the ■po.BHOHHion of tlie'inorlgagor wiih perniWHive or 
, adverse was immaterial, and that, the mortgagee lutving hdied to Irrifig 
hiB suit within twelve years from the date of defaultt lost his rimtchiy, 

This seeniB to have been the received opinion witfi one e,xeepiioi:^ 
namely, the exception referred to iti JhdfTff, v, iitufi ^itnwniik 

Mum (VJi 0, h. B.,oSU,)and in MHrmnmiUfTr lkt»l v, Mrtiuhnnti'kim 

6%vh(!(1, h, H,,'VI OaI,c.,roU ; T,!'! (XL, It, is.'b) in which ,lt wm bi'ld tliiit 
if the mortgagee could eomplfitc the fort^closnre pu.*eo«dlo,gs in a Ilk* 
triot Court within twelve years from t-he ibite of dtdhiilL' bo tbon Iwoamo, 
absolute owner of the pja'jporty, and the forcolosure jirocecilbigs gave 
Min a uinv period of linutation. 

''A 'di.stiaction lietweeu the doeiHlon In this case and ilio otli.hr ciittctii 
already referred has been pointed oufe In Mmhti M'idmfk v. ' 

^ ' , ' ' JM It, X Vidn,, m j XI, If 1). L. It, &3}, 

' 'After,'. 'tl '16 repeal of Act IX'.ol l'S7l, the praaant law, Act .XT of IS77, 

' 'Wascenaeted.' ;.ln it a new olans# '# .IttfterteJj, clanso IIT» 'by 
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the correlative of Article 135, the one applying to Courts Lecture 
established by Ro 5 oal Charters and tlie other to Courts not 


established by such cliarters. Notwithstanding, however, 
the improvements in the present Act, the omission in 


the third cohnnn of Article has not been supplied. It 
contains a defective statement, but there can be very little 


doul)t that it would apply to cases in which neither prin- 


cipal nor interest has been paid, the iieriod of limitation in 
sucli case running from the date of default. An alteration 


has also been made hy the present Act in Article 135 of Act 
IX of 1871 intended to meet those cases in which the partie>s 
agree to go on upon the footing of tlic mortgage after the 
mortgage term has expired. There is another slight altera- 
tion. The recci|)t by a nn>rtga.gee in possession of the pro- 
duce of the land is, under section 20, to l>e doomed a payment 
for the purpose of that section, but it is somewhat doubtful 
whether this provision is qualified by tlic proviso eoiitaijied 
in the section. Under Act IX of 1871 it was held that 


where the mortgagor continued in possession under a dis- 
tinct agTcerneot as tenant, the rent pah! by him could not 
be regarded as a payment to save limitation, (Ummer v. 
Alk'lid^ I. L. -R., II Mad., 1G5). Th.e Act has also .supplied 
another omission. An acknowledgment by one of several 
mortgagees does not aftect the others. The ditliculties which 


wlncli a Ruit by n moi’ti^affne for foreoloHuro or sale can be broiig'hti 
witibin sixty yc-ars frenn tbo time wlum the monty seenred by the inorfc- 
becomes Uno. But a» we iiave alr*?}u1y naid, no Huit for forecloiun’o 
eoubl ever be brought in fclie inofo».^il. Thus was |.)rohil>!fce<l by the 
nature the and by the terms to which we shall refer later 

tm of XV.iI of ISlbb Under the coritracfe a mortgagee was 

{iriginally the tdwolute owner from the date of default. But by Bogit- 
lation 'XVII of ISOb it was a condition prtamrhmt to ids bocoiui ng an 
absolute owner, tiiat forcJcIoKure proceedings slkould be taken in the 
District Judge’s OMco, 

When tids’has buen done, a morfcgagoe having become ai)Solufce owner 
by virtue of the contract sues, nt)t for Ln’tsiluHiire but for fiossossion as 
owner o! fch« property. It therefore, impassible to hold that 

ol 147 of the Limitation Act w<mld apply to any mortgage by condi- 
tional sal 0 ' executed .between 'Hindim, mid in respeefc' of proparties 
situated in the mofnssil, ^ If that be eo, tho law of limitation for a con- 
ditional sale would' 'foe that given in cL 1H0, eorrasponding to cl. Ui2 of 
Act IX o! 1S7L, namely,, twelve ymta from the time when the mort- 
gagor’s light to possession determiBad on the date of default, namely, 
February 1860, and the suit for possession ■ would - be barred on tho 
1,7th February IS78,, Does it make any difference, under Act IX of ' 
1871, ' what tho poftscssion was? The suit is barred against the mort- 
gagor hiiiiHeU or any body else. See IM Mahm (MnmpaMmi v. Ib'c- 
Bunm Ohnmhr IMmrjm (XXIV Buth/W, E.,, 4B8) nnd Mmtfin. Mahiui 
Ckmirp^Y. As'kad AH (I, L. IL, X Calc., 68 ; XIII C. L. E., 03.)’* 
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Lecture liave beea felt in England in respect ii arrears of Iriterost 
V. and the distinction between a suit for rcdeiii|>iioii and a 
suit for foreclosure or an action on tlie covenant indi 
likely to arise in India. There is no provision in the Limi- 
tation Act corresponding to section 42 of Btat, 3 and 4a 
Wiiliain IV, Ch. 27, and, as we have already seen, notwith- 
standing Article 63 of the Liiuitatioii x\ct, if the interest 
is a charge upon land, tlie same juniod of liiuitaiioii is 
applicable to the recovery of the interest a.s to tiuj iX‘c-overy 
of the principal. {Baldeo y, Gokal, L L. Ik, 1 Ail, 603 ; 
Gmrpat v. Admji, I. L. Ik, III Bom., 3'12; iJitraitl v. 
Matna, 1. L. Ik, VI ilad., 417. For the previous state oftlu) 
laAv, see Vithal v. Baiul, VI Bom. il. C. llcp., 00, A. (A J.) 

(P-) 

(;0 Seo fui'fclier on the subject of limitation, Appendix 2, tit, Stat-uk'H. 
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Equity of rftdeinplion— Ori.i;in of oj^pression— Position of inort^sfagjor before 
foroclosure,-— ni;j;ist to rodoem—Een^jul lvO,i,nibiti(Mi XTfl of iJ^Oti-^iiocogiiiJicd 
i>Y Oouils o’lMiistieos in other Provinces— Opinion of the Priry Ckiumiil— 
ihiitavermiikr V. Vencatfa Mow A'itffte*— Once a mort^a^e ahvuys u inort- 
maxim— I'ersons entitled to redeem— Regulation XVII 
of i 80 f»— Prac!tice d English Courts of Chancer}*— Mortgage security 
fiihio— Ell'ect <d’ mortgagee’s purcluising portion of mortgaged property— 
Conirihuiitii!— Redemption under Bengal Regulations— Deposit or tender— 

What isti goiui deposit— i2wXvi:/-r,Z>V;«//e v* Pmuimfk Moif Ohwdn/'—Timn wit, Il- 
ia whiehdeposit must be made— I’raciice in 'Boiniuiy and Maiiras— Limitation 
— Acknowledgment— Effect of acknowledgment by one of several mortgagees 
— Difference between English Statute and ludiau Act. 

I NOW propose to call your attention to the position Position of 
of the mortgagor 1)eforc the mortgage is finally foreclosed, 
and the owmorship of the pledge traimfcrrod from the 
(lelitor to tho creditor. I have already pointed out that 
the mutual rights and obligatioms of the parties to a 
mortgage transaction are so closely interwoven with one 
another, that it is diflicult to diseinss the rights of the one 
apart irom those of the other. There are, however, some 
points which will lie more conveniently dealt with in the 
present lecture, and it is to these points that I wish to 
confine myself. 

The interest which resides in the mortgagor hefore fore- F 4 uUy of 
closure i.s known in tliis country by an expression borrow- 
ed from the English law— an cxpre.ssion which is open, 
perhap.s, to more serious objection than many others which 
we liavc Iwrrowed from the same source. The interest of 
the mortgagor i.s known as the ocpiity of redemption, or, 
as it is .sumetimes called, the right of redemption. Now 
even the expression " right of redemption " is not wholly 
unexceptionable, It suggests the idea, in common with 
the kindred expression “ etjuity of redemption,” that the 
interest of the mortgagor is a bare right: something 
essentially different from what we call ownership, which 
is supposed to be vested in some other person who, in this 
case, must necessarily be the mortgagee. It would, Iiowever, 
be more correct to say, that the ownership resides in the 
mortgagor notwithstanding the mortgage, the mortgagee 
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:E acquiring by the contract onlj' the right to tV)recl,o:se. Jf \V0; 
lioweFer, examine tlie Inistroy of the Englih»h law of !uoii> 
gage, \YC sliall iind tliat the expression '' equity oi‘ redeiii|)« 
'*• lion’' iirst made its appearance at a time when the mort- 
gagor was vSiipposed to liave parted with the estate, retain- 
iiig only tlie right of redein[>tion or repri rchn.se —a rights 
which being under the peculiar protection of eijiiity, 
came to be known as the e(|nity of roilcmption. 1 'hie 
e.xpression originally served to distinguish tl:ie interest ol;* 
the mortgagor from the estate ” w* Inch was supposed to 
pass to the inortgagoe. In time, however, this right came to 
be regarded as an estate I)}’' the Oourts of CIiaMceiy possess- 
ing ail the incidimts of an equitable estate in land. Idie 
original expi'essiotg however, was retained to denote tlie 
interest winch remained] in the mortgagor, altliougli the 
nature of that interest hail boon greatly modified by tlui 
action of the English Courts of Etjuity. The expression 

equity of redemption ’Ms, therefore, an expression pecu- 
liai' to the English law, and although its introduction into 
India may be regretted, it woiihl be idle to protest against 
it at this time of da3n I do not wish to be hypercrilvical, 
and I have been induced to make tlm fon^going observa- 
tions, simply becauvso I know of itistanecs in wddeli tim 
whole discussion has been matei’ialiy coloured by notions, 
•which would scarcelj^ have suggested tluuriselves to any 
bodj" if the argument had not hoon eondur;ted in the teeii- 
nical language of the Englisli Jaw ((l) 

(ti) Tho obsorvationa oILoril Bln<*kbtirn, in t. on f;lio 

(locbrino of coiiaolidation ol He«nnUt?s, Uimorvo very cant fn I aitoiUiofo 

Some of tho rules acted on in tho Ctitirfes of Kf|nityr^ in tlm khnlrctl sub- 
ject of taking securities on the same ■ property; says the learned, .ludgi.n 
are fmmded upon this, that a -mortgage, aftesr the time «pceilb*d fer 
redemption had expired, was an absohito esfeato, which no .tlcmbf* it was 
at law, and that tite 'equity 'of 'redempthm was only a persemn! eciuiiy to 
take away , the legal estate from him in whom li was ycHtorl,’ wliieli 
perhaps it originally wms. It would seem that, now after fora vmy lonu 
'time equitable estates have foemv treated and dealt with as to all otdirr 
intents -estates, any -rules fouudad o.n the antiquntod law ought to bci fw 
longer applicable, and that Crmtnhf, mthtur firhrt- ei /c*r ; butsiimn 

rules apparently founded on -this antiquated law an miiforriily 

and long acted upon, that they' must bo treated a« sii it bliitlliig,” ',fii 
the same case Lord Watson said:—** Tho priiioiplos of 0-r|iiifey m setfclod hr 
the law of Sngland are' gonomiiy suoh aa commoiid tlioiasedyoa iit 01,101:% 
,eveE to minds unfamiliar with that law j but ImiiMt cmifciMS that in tim 
present -case I have been nuablo to, apprehoml or appreoiiite tlio ©fitiitehk, 
oomidemtionS' upon .which the doctrine of eonaolidaticHi of inortgagos, 

' as 'BOW ' established, must besapjKjgod - The- cloctrlmo appoftM in 

me to have 'its' root-ia, equity* 'If A has separately ,iaort|»geii two Giif 4 it 8 » 
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The position of the nioitgagoi' in posscssiou has given Li-xmiiiE 
rise in Knglaiid to a good deal of, not altogether prulita,hle, 
discussion, which, Iiowevor, cannot find any place in onr position of 
law. The mortgagor does not part with tlie o\vne!\sliip 
of the property by pledging it t<> Jus creditor by way of 
conditional sale, and his position before foreclosure does 
not differ in any material feature from that of the mort- 
gagor ill a siin|de mortgage, it has been s<,miotimes said 
that the position of tlie mortgagor in possession is 
that of a trustee. He is not the absolute owner of the 
land, but holds it subject to tlie rights of the intirtgagee. 

This proposit,ion, liowever, must he received with, consider- 
altle reserve. It is true that the iudeliuite power of dealing 
with a property whiedi we call ownerslrip i.s in some respet^ts 
controlled by a mortgage, hut It is certainly not an m^eurate 
use of language to say that the mortgagor becomes a 
trustee for the mortgagee. 

From what I have already said, it must ho clear to you inyiitof 
that, as in the case of a simple morigage, the mortgagor is 
competent to alimiate tlie property notwithstaiuling the 
mortgage, although lie cannot, for olivioiis reasons, pass 
aiiy greater interest than )m himself possesses. The 
assignee must Uke subject to the rights of the mortgagee, 
who, ill the event of a fonadosure, acrjiiires the pro|,jorty 
freo'of all sidrsocpiont iiieinabrances. Ttio iiiortgagor may 
eitlier transfer the property absolutely, or create a sei'ond, 
moHgage, siil)je( 2 fe, however, t() the same limitation. Jfc is 
.hardly iiecossar)'' to atld that the interest of the morf'gagni’ ^ 
may bo takem in execution, although an)^ sakl)y the er<.H;iitor 
must necessarily be subject to the diarge eroatcil in favor of 
the mortgagee. In short, tiro mortgagor is competent to deal 
%vith the property in any way he likes, so tluii the riglits 
,of the mortgagee are not defeated or impalroib 1 may ad(,l 
that the mortgagor in |) 0 .sse.ssimi i.s never liable to iiccovint 
for the rents and profits received by him. This is tlie .law 
in Englaiid, and it^a!s<i seems to be the lawia this country. 
(TkeMalahiir Company vJ)ayim:mh Bom. P. J., 187r>, ' 

Tlie-mo,rtgagor, however, while’ in possesskui, niusfc not do'^ 

to B. It sooms to "bo'jttst ftaU roftftoriable that a Ooioa of Bbot,ilc,l 

decline 'to 'aid 'A in redeeming one' of these ej^itafces. esceopt npen condition 
"O! his paying to Bthe'other mortgage debt, which mig'hb be insiiifloiently 
seem red. But fclie'efniitehlo.ehamcfcer of the poimiderations which h«.vb' 

'led, 'to the growth and the development of 'the doctrine, as against piir* 
chasers of the mortgagor's equity of ■ redemption, is by no means ao' appa- 
f.entf' ' (JmiimjH v, /awAon 6 App. Oas, 6§B, of, p. 720*721.) 
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Lkctuiie any tiling to impair tlie security of the iru'irtgagee, aiul, as 
I liave already said, there can bo very little doubt that he 
will he restrained from coinniittiiig wilful waste, if the 
security is insufficient, or likely to be so rondured by such 
acts. (See s. 66 of the Transfer of Frojun'ty x\ct). Tlie 
mortgagor may, again, be liable in ilaniagos, ior tha.i 
breach, for instance, of a covenant to rej>air the mortgaged 
premises contained in the mortgage deed for the protection 
of th(3 mortgagee’s security. (Sha Shivkd v. Ska Mamdits^ 
Bom. P. J., 1880, 240). 

nc^ffuimion We liave already seen that, notwithstanding tlie mutual 
mm! agreement of the parties, the o\vnershi|) does not pass from 
the mortgagor to the mortgagee immetliately oji. dcdault 
of payment. The mortgagor, iiotwilhstamlitig the <lefatilt, 
cootiniies to be the owner, or, to use the huignagc of the 
Eriglish law, retains an equity of I'edemption 'wl'iich may 
be successfully asserted against the mortgagee. I tf)hl yoii 
in the last Lecture that this right 'was created, for the lirnt 
time in Bengal by Regulation XVII of 1806. No sucii 
provision was to be found in the statute law relating to the 
other Presidencies, but the doctrine of the Englisli Court 
of Chancery, that the time stipulated in a mortgage is not 
of the essence of the contract, has been iijtrodm:;efl into 
those provinces by the Courts of Justice as a rule foutuleil 
Opmionof iu ecjuity and good conscience.” In the cose of 
Omincu!^ 'f^ramier v, Vencattn Rato Mi tike )\ liowever, the , Lords of 
the Privy Council observed, that, in the absence of any 
know'll rule of law, a Court of Justice is m')t at libmdy tri 
qualify the riglits and obligations of t!ie p?,irt>ies m duliiied 
by their mutual contract. What is .known in iho law of 
England as " the equity of redemption ^ depends on' tlio 
rlootrine .established by Courts of Et|iiity, tiiat 'the time 
stipulated in the mortgage deed is not. of tlio essimco 
the contract.' Sueh'a doctrine was unknown to the aiieiei'it 
law of India ; and if ,it could have been inirrH'lrieeil liy tliii 
'decisions' of the Courts of tlio East Irulifui Comi'amy, tJieif 
Lordships can find no suel't courHO oi decision/* (Per C./ai,vi!c, 
Sir James; XIII 'Moore. Ind. A'pp.,, SCIO; 'Vfl Btm. 'L. Hop., 
136 ; XV Suth. W. B, E 37). Their Lordsliiiis, Imwever, 
concluded by observing,— “ It must not then lie sii'piMistd^ 

^ that, in allowing this appeal, theiic'Fuoitlships design l0,dis* 

' turb any rule of property. , established, bj' judicial decisioi'w so; 

■ as toLorm part' of the law^'of tho' forum, 'whirever siiclpiiiay 
preyail/'or to; 'affect any .title founded Siace this' 
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j iidgiiieiii was delivered by the Priv}^ Connei!, tlie question Lecture 
again came before th.e Higli Courts of Bombay and Mad- 
ras, but the learned Judges tlioiig'ht that a rule of })roperty 
Iiad been established in those provinces bjqjiidicial decisions 
which ought not to be disturbed, and wliieh the Privy Coun- 
cil never designed to disturb. (Of. Slicmharhliai Gulabhhai v. 
Kossiblud Vitluilbhai, IX Bom.H. C. liop., Gd;Lahshmi Chel- 
liah Gitres v. Krlsha Blmiudi Devi^Wl Mad. H. 0. ’Rop., 6.) 

The question, however, was again brought up before the 
Privy Council in the case of TImmbusemmy Ilooleyv. JIos- rhumha- 
sain llothen (I. L. 11., I Mad., 1), when their Lordships strong- 
]y condemned the action of the Madras, as well as of the 
Bouiba3g High Court, of the former since 1858 and of tlie 
latter since 1804, as an unjustifiable encroacluucnt on the 
province of the legislature. Their Lordships pointed out 
that, according to what ina}^ be called the eominon law of the 
country, tlie essential characteristic of a mortgage by con- 
ditional sale is that, on the breach of the condition of re- 
payment, the contract executes itself and the transaction 
is closed ami becomes one of absolute sale without aiiy 
further act of the parties or accountability between them (b). 

The Judicial Committee furtlior observed that a contract of 
mortgage, unless moditied bj^ actual legislation or established 
practice, 'is enforceable according to its letter, and they ap- 
proved of the decision of the Calcutta High Court in the case 
of Stirrefminisa v. hShaik Enayet IIoBsein(Y Siith.W, IL, 88), 
that Regulation XVII of 1806 had no retrospective operation 
and could not afieet a mortgage by conditional sale which 
had become absolute according to the strict agreement of 
tlie parties before the Regulation came into force. ' Their 
Lordships concluded their judgment in tlicse words : The 
state of the authorities being such as has been described, 
it iBajyobviously become a que.stion with this committee 
Iti future cases, whether they . will follow the decision in , 
tliO'Xni Moore Imi:App,, which appears to them 'based 
'Upon sound principles, or 'the new course of decision that 
1ms sprung up at^ 'Madras; and Bombay ' which' appears' to 
them to have, been in its origin radically unsound. , 'On a sta'te ' 
claim toTedeeni'a mortgage and diapossess-'a mortgagee,' 'who , 

'had, .before 1858, acquired an 'absolute 'title, 'there would 'be 

(?;)' 'The of 'Westmpp, 0. J., in Bapvj I v. Sem (I.X. B., II 

Bom*, 231) 'is au elaborate attempfc to show that the' equity of wtlemp- 
iim waa^ recoguwed by 'the aueient’ common law of the coimtry. See 
, also the cases cited in argument in jDa'wmtit v* (II Incl. Jur,, 280), 

^ E, B. a, M. ' 16 , 
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strong reason for ado'pthig the former course. In the case of a 
security executed since 1858, there would be strong reasons 
for recognizing and giving effect to the Madras authorities 
with reference to which the parties might be supposed to 
have contracted. Their Lordships abstain from expressing 
any opinion upon this question until the necessity for deter- 
mining it shall arise. They deem it right, however, to ob- 
servethat this state of thelaw is eminently unsatisfactory and 
one which seems to call for the interposition of the Legislature. 

'' An Act affirming the right of the mortgagor to redeem 
until foreelo.sure by a judicial proceeding, and giving to the 
mortgagee the means of obtaining such a foreclosure, with 
a re.serv'ation in favor of mortgagees whose titles, under 
the law as understood before 1858, had become absolute 
before a data to be fixed hj the Act, would probably settle 
the law without injustice to any party.” 

The rule which has since been adopted in Madras, is to al- 
low the equity of redemption only with regard to mortgages 
entered into subsequent to the year 1859, and to disallow it 
in other eases, although one of the learned Judges protested 
against this rule of construction on the ground that the 
course of decisions, with reference to which the parties are 
supposed to have contracted, could have produced ' but an 
infinitesimal effect upon the contracting public in the depths 
of the country.’ {Ramasmni Sastrigal v. Samiga^jpana- 
yakan, I. L. R., lY Mad., 179 ; Bapirazio v. Kamaram, 
L L. R., Ill Mad., 2G ; Thimhusaivmy v. Eossain, I. L. R., 
I Mad., 1 ; Eamlali v. Qiinchi, I. L. B,, VI Mad., 3§9 ; Mai- 
Uk V. Mallik, I. L. R, VIII Mad., 185.) The Bombay High 
Court, however; has refused to recognize any such, distinc- 
tion and permits redemption in all cases^ whether the moi^t- 
gage was created before or after lSt>4, although in mort- 
gages created before that year the Court acts in a more 
liberal spirit towards the regards allowances 

for repairs, impiuvemenVsf'ScTlJfu^ v. Pyambai, 
I. L. E., VII Bom., 1S9; cf. Smith y, Sampson, 7 Moore 
Privy Council, 205.)’ 

The recognition of the right to redeem was, no doubt, a 
strong measure at first, due to the influence of English law 
not always perhaps very correctly appreciated or followed. 
It seems that the Madras Court, under the impression that 
the clause of forfeiture was a penal clause, /went so far at 
one time as not tp allow a foreclosure in any case but only 
a decree for sale/but the practice has since been abandoned. 
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I may here mention that it has been held b}^ the Allahabad 
High Court, that in the case of a verbal mortgage by condi- 
tional sale, the estate becomes the absolute property of the 
mortgagee immediately on the default of the mortgagor. 
{Qobardhan Bas v. Oohdclas, LL. R., 11x411,633). And 
tiiis judgment would seem to be in strict accordance with 
the rulings of the Privy Council ; the case being unaifected 
by Regulation XVII of 1806, which applies only to mort- 
gages in writing ; parol mor^ages being either inadvert- 
ently or otherwise left wholly unprovided for. 

We thus find that, in nearly all the provinces of this 
oontry, the debtor retains a right to redeem, notwith- 
standing the non-pajnnent of the money on the appointed 
day. This right is very jealously guarded, and in England 
large number of maxims have clustered round it. One 
of these is the well-known proposition once a mortgage 
always a mortgage.” This maxim requires some explana- 
tion, as the language in which it is expressed is likely 
to mislead the student. It means, it is true, that 
no agreement of the parties can* control the right of 
redemption; but then it has reference only to stipulations 
entered into at the time o? the mortgage, and not to agree- 
ments entered into subsequently ; and, as I shall presently 
explain, there is good reason for this distinction. The right 
to redeem, I must tell you, is of the essence of the mortgage, 
and may not be wai^^ed or varied even with the consent 
of the parties, ' reement, therefore, at the time of 
the mortgage, by"'Wx^xCirthe right of redemption is limited, 
either as to the persons entitled to redeemyOr the period 
within which the right must be exercised, is wholly inopera- 
tive. Thus, for instance, if the mortgagor should agree that 
the right to redeem shall be confined to his life, his heirs after 
his death will, notwithstanding such agreem.ent, be pei*mit- 
ted to redeem. And, as we have already seen, an assignee 
of the equitjr of redemption will also be entiUe<^y: redeem, 
notwithstanding the existence of a covenant noP to assign 
by the mortgagor. In fact, no limitation can be success^ 
Mly imposed on the mortgagor's equity of redemption, a 
right which the law will not snffor to be clogged or fettered 
even with the assent of the mortgagor (c). 

; (e) It is scarcely necessary' ’to 'sfeatC'’ tLat'tL'e rigM of ,ilia xkiortifagor' 
tO'; redeem ' cannot be defeated.-by , any tin antbormed acts of tbe'' mort- 
gagee, for instance, an exchange or'partition made by tbe latter' witbont 
^e consent of tbe mortgagor. (Mmliur ]Sos$ei.%Y. Mir JPershad^ XV 
Sutb* W, E., 053 ; cf. Oommo X Agra H, C. Bep., 22L) 
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Ill EamsorunLal y. Amirta Kuar (I. L. E., Ill All., 369), 
a piircliaser from tho mortgagor was allowed to redeem, 
altliougli tlie deed said that redemption was to be allowed 
‘'onl}" it* the mortgagor paid the money from liis own 
pocket without transferring the propert}^ Nor should the 
same be cancelled if the money was paid or deposited by 
transfer of the property" sold,” {Diihchore v. Iledayat, Agra 
H. C. Rep., F. B., 7 ; Mahomed v. Banee, I All H. C. Rep., 
135 ; Sheopcd v. Deendyal, Y All. H. G. Rep., 145 ; Mamrooj) 
V. Lalla Tkakoor, XXIV Suth. W. R., 429.) Indeed, it 
is only ill very exceptional cases that the Court would 
recognize the validity of any such reservation (for an in- 
stance, see the English case of Bonham v. Newcomb, 1 Vern., 
232, where the conveyance was in the nature of a family set- 
tlement, 2 White & Tudor, L. Q, 1189.) Of course, if the 
transaction amounts, not to a mere mortgage, but to a sale 
with a clause for re-purchase, the question would, as I have 
already explained, have to be decided on a different principle. 

The rule that the equity of redemption may not be 
clogged with a bye-agreement is also illustrated by the 
recent case of Mahommed Muse v. Gijibhoy (I. L. R., IX 
Bom., 524), where it was held that a condition in a mort- 
gage that if the mortgagor redeems the property, the mort- 
gage right should be extinguished, but that the property 
should for ever remain in the possession of the mortgagee 
on his paying a fixed rent is a condition which cannot be 
enforced in favour of the mortgagee. It is true such a 
condition does not absolutely exclude the right of re- 
demption ; but it has the effect of fettering it with an 
onerous obligation, and cannot therefore be enforced as 
against the mortgagor. The same prmciple has been 
applied perhaps with doubtful propriety^ in some cases in 
which the mortgagor has been allowed to redeem with- 
out pajdng other debts clue to the mortgagee where the 
language of the deed did not create a further char^ge, but 
only amounted to a covenatit to pay all existing debts before 
payment of the mortgage-debt. (Rama v. Ma7dand, I. L. 
11, IX Bom., 2S6, note. Of. HaH v. Balamhhat, I. L, R., IX 
Bom., 23S, where, however, the suit was brought by the as- 
signee of the equity of redemption and not by the original 
mortgagor (<l). (But see AUu, v. EosJmn, I. L. R.,IV All, 85.) 

(i) I am nofc quite sure tliat suoR was not also the case in Mama v. 
Maftmd, altRougU the language used by the Court is very j^guewA- 
Sea Tasilvmt % Titk&ha (L L. E., XII Bom., 231 ; <?/. p, 2S4>, " 
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The mortgagee is never allowed to obtain any advantage 
from his security beyond his principal, interest, and costs. 
Thus, where the mortgage-deed contained a condition that 
if the principal were not repaid by a certain day, the mort- 
gage should only be redeemed by payment of a certain 
quantity of rice for each rupee of the mortgage-money, it 
was held that the condition was unreasonable and oppres- 
sive, and could not therefore be enforced by the mortgagee. 
{Mayilamya v. Siibbcc Roy, I Mad. H. G, Eep., 81 : cf. Asapal 
V. Nunhoo, III Agra H. 0. Kep., 216.) The principle is -well 
illustrated in several English cases in which the Ooiirt has 
refused to give to the mortgagee any collateral advantage not 
strictly belonging to the contract of mortgage. Thus, where 
money was lent on mortgage at six per cent., and by a deed 
of even date the mortgagor agreed to convey, at the request 
of the mortgagee, ground-rents at twenty years’ purchase, 
the Court decreed redemption on payment of merely prin- 
cipal, interest, and costs. {Jennings v. Ward, 2 Vern., 520.) 
So, again, if a mortgage is made redeemable upon payment 
of the mortgage-money at a certain day, but with a condition 
that if the moue^’^ is not then paid the mortgage shall become 
absolute, if the mortgagor will pay an additional sum, the 
estate will notwithstanding be redeemable by the mortgagor 
until it is regularly foreclosed by the mortgagee. {Willet v. 
Winnell,^ Vern., 488.) Indeed, English equity has gone so 
far as to hold that a stipulation at the time of the loan that 
unpaid interest will be converted into principal cannot be 
enforced against the mortgagor, and that the abolition of 
the usury laws has not had the effect of withdrawing the 
protection which the mortgagor had always enjoyed in the 
Court of Chancery. (See the cases collected in White and 
Tudor’s Leading Cases, Vol. II, pp. 1184-1185.) 

But every condition made by a mortgagee with the 
mortgagor will not be regarded as invalid by the Court, 
although it might have remotely the effect of fettering 
the equity of redemption. Qualified restrictions on the 
remedies of the mortgagor are allowed as vrell in this 
country as iii England, The parties may make any 
conditions or covenants so long as these are not in them- 
selves illegal, as that the mortgagee in possession shall 
pay the mortgagor a certain allowance or rent; that 
the loan shall be repayable by instalments^ and that in 
default of payment of any one instalment, the mortgagee 
shall be entitled to foreclose for the balance then due ; 
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Lecture ^ that after payment of Government revenue and 
village expenses the mortgagor shall pay to the mortgagee 
the entire surplus collections, and also all that may be 
derived from alluvion, and that if in the month of Jait in 
any year, the whole surplus is not paid to the mortgagee, 
lie shall he entitled to enter into possession ; that if any 
ground shall be lost from the encroachment of a river 
bordering on the estate, the mortgagor shall make good 
the loss, and if anything is gained from the same river, 
the mortgagee shall make an allowance for it ; that a 
third party named, as well as the mortgagor, shall have 
the right of redeeming ; that the mortgagor shall make 
good the balances of rent unpaid by cultivators ^ ^ • 

that the mortgagor not retaining possession shall pay the 
Government revenue” Macpherson, pp. 134, 135, 

The maxim “ once a mortgage always a mortgage is a 
logical corollary to the doctrine, which is the very founda- 
coiitract. tion of the law of mortgages, that time is not of the essence 
. of the contract in such transactions. The protection which 
the law throws round the mortgagor would be wholly 
illusory if the mortgagee were permitted to restrict the 
right of redemption -within such limits as he might choose 
to impose on the mortgagoiv (Samathel v, Mather Sri^ 
VII Mad. H. 0. Kep., 395.) The debtor, who agrees to 
forfeit his property if the money is not paid on the 
appointed day, might be easily induced by the creditor to 
waive the benefit which the law has secured to him, and 
this accounts for the jealousy with which the right of 
redemption is guarded in every system of jurisprudence. 
There is a curions case which you will find in the Englislir- 
books in which the mortgagor was permitted to redeem, 
although he had solemnly sworn never to exercise the 
light. To the general rule that a mortgagee shall not 
derive any collateral advantage from his mortgage, English 
lawyers, however, recognize one exception. An agreement 
securing to the creditor a right of pre-emption of the equity 
of redemption is regarded as valid by the English Court 
of Chancery. I am not, however, aware of any casein 
which the doctrine has been followed in India. 

Bestrainfe I have already said, that the rule directed against any 
attempt ' to fetter the, equity nf redemption 'a|>plies only ^ 
twu. to agreements made at the time of the mortgage, as the law 
presumes that fhe, /debtor is/then\coinpletely at'' me,rcy ; 
of 4lie emlitpri''who,mnless , by \the, law, might;: 
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impose bis own terms, Iiowever exorbitant. But tlic parties Lecture 
are at liberty to contract wnth one another, in any manner 
they please, after the execution of the mortgage, although 
such transactions are not, on other grounds, viewed witli 
favor by Courts of Justice. The distinction, however, 
between transactions at the time of the mortgage and those 
subsequent to the mortgage, is extremelj^ important and 
must be carefulty borne in mind. (See the authorities cited 
in 1 White and Tudor, L. 0., p. 188.) I have heard it serious- 
ly argued that a mortgagee may not buy in the equity of 
redexnption, and that, except by the process of foreclo- 
sure, he cannot become the absolute owner of the pledge. 

This would, however, be an unjustifiable extension of the 
maxim, suggested probably by the language in which it is 
frequently expressed. {Raom v. Bamabai, YIBom. H. C. 

Eep., 265, A. 0. J. ; Anagi v. Blmndlmd, Bom. P. J., 1874, 

133; Majcoomar v. Rcwisuliaye, XI Suth. W. R., 151; 

Bhunnoo v. Boorhan, VII Macnaghten’s Sel. Rep., 181 ; 

Goordyccl v. Hunshoonwer, II AgraH. C. Rep., 176, but sec 
Kaseenath v. Bheelcaree, Suth. W. R., F, B., 79. See also 
the cases cited in 2 White and Tudor, L. 0., 1187. I must 
warn you that legal maxims, as observed by a learned writer, 
are for the most part were symbols, useful to the lawyer as a 
land of technical short-hand, suggesting definite groups of 
legal facts, but which are only misleading if they are 
supposed to mean anything else. (Pollock's Essays, 256.) 

There is another familiar maxim in connection with the 
subject — "'he who seeks equity must do equity;" but I 
reserve the discussio n of this maxim for another lecture. 

I propose to discuss in the next place the persons who Persona 
are entitled to redeem. Now it may be laid down generally 
that not only the mortgagor himself, but also any person 
having an interest in, or lien on, the property, is entitled 
to redeem. As a judgment-debt in this country does not 
create in itself a charge on land, it is doubtful if a judg- 
ment-creditor, merely as such, has a right of redemption. 

He has, however, only to attach the property, and as an 
attachment operates as a statutory hypothecation, the 
attaching creditor acquires the right to redeem the mort- 
gage, The point was substantially decided in the case of 
Mohun Ball Sukul, to which I have already had occasion 
to refer, Aiowevm' Soobhal Ohunder Pal v^^'I^etye 
Qhamn Bpaoh, J:L. E., VI Calc., 663; "Madhe Tewari v. 
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claimed by the heir or devisee of the 
HeiT^ generally speaking, by any person who, either »y 7°™ 
Sortgagot tary or involuntary assignment, succeeds to the whole o . 

entuieito f^ion of the rights of the mortgagor, in the whole oi a 

portion of the mortgaged property i^r^^^^Z^Ballahh 
Woop 8ivgh,XLm Suth W.R., 2o; Iltshen Ballabh 

V. Belasoo Goomar, III Suth. W. _R._(e).] Ua-nofi^nl 

Bewaciary ^ould Seem that a lessee claiming under a benencia 
Sr*'' lease is also entitled to redeem. “ In this county patnis _ 
redeem, zuripeshgee leases, and interests of that nature ai y 
eoniaeiible mtemls i.. tl.e ImJ, md cannot b» looked 
upon as mere leases for a term of years which a mort^aa-^^ 
might have the right to disregard. They ■> 

substantial proprietorial interests, on tlie grant of win 
considerable premiums are paid; and it is only equn- 
able, that persons in that position should be allowed tlie 
opportunity of preserving their interests ^,y 
rnortgages made by the superior holder (per 
J., in KasibMitnnissa Bibee v. NilTatna Bose^ L ij. 

Gale., 70 ; see also Bypiath Sing v. Goharclhan, XXiV 
Suth. W. R., 210 ; Badha Pershacl v. Monohur JMs, 

I. L. R, VI Calc., 317 ; Koldl Singh v. Mott&rjeet, V Gal. 

L. Rep., 243; but see Lalla Diirga PenlMd v. LaLiM 
P Lnchman Phalbuj, XVII Suth. W. R.,372 ; SnfutUjOkwm 
English Dey V. MoMp Narijan Sing, XIII Cal. L. Rep._, 119)- The 
Court of law would also seem to recognize the right ot a les- 

Chnneexy. {Keech v. Hall, 1 Smith, L. C., 523.) A third 

person, to whom the right of redemption has been expressly 
reserved, may also redeem (N. W.P., 1848 ,p. 187). So also 

may apuisue incumbranceraswehavealready seCT. gsan/ean® 

Kalana v . YimpaMiapa Qaneihapa, I. 

Badha Bai Y/Shamva Vinayalo, 1. h.B,.,Ylll^ora., lbs). 

But his right to redeem is subject to this condition that he 

cannot do so withoutbringingthemortgagor before theCourt. 

Tlie right of the puisne mortgagee to redeem is not, there- 
fore, ^solute, as he cannot redeem before he is entitled to 
foreclose. It will not, perhaps, be out_ of place mere to 
observe that a person having only a partial interest cannot 

(s') In Ju/i^miath v. Apajl (V Bom. H. 0. Eep., 217, A. 0. J.), a 

donee from aHindu widow of the equity Of redemption was pot allowed 

to redeem ; but the ease was a peculiar one, and cannot safely he fol- 
lowed, As one of the learned Judges pointed out, there 

smalt interest involTed in th'ev suit’ amd avast amount of litigamon in 

' ^^^gtore, if pwt' was 'teeidc^/w.favouiT: of tlie'dotoeG/y ,,y. 
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redeem without making the others interested parties to Lecture 
the suit. (Gansavant v, Wamyan, I. L. R., VII Bom., 467 ; 3^1 

Henley v. Stone^ 3 Beav., 355.) A surety is also entitled 
to redeem by virtue of liis right to avail himself of the 
creditor’s securities. I may mention that even a creditor 
or legatee will be allowed to redeem if a case of fraud or 
collusion is made out (/), 

This is the present state of the law in Bengal, which Benijai 
has been gradually built up on the provisions of the l7th 
Regulation of 1806, which impose upon the mortgagee the 
necessity of serving the foreclosure proceedings upon the 
mortgagor or his legal representative/’ an expression 
which, as we have already seen, has been held by judicial 
interpretation to embrace every person who claims an Law in the 
interest in the morto'aged property. There is no statutory 
enactment in the other provinces, but the law, as it is 
administered at the present day by the Courts of Justice, is, 
in this respect, substantially the same as in Bengal, both 
being very largely shaped by the practice of the English 
Court of Chancery, 

A mortgagee may not allege that the title of the mort- 
gagor is defective. {Tasker v. Small, o My. & Or., 70; 
Abcloolriijjuk v. Saclik All, IV & V Agra H. C. Rep., 142; 

1 Spence’s Equity, 669.) But although he is estopped 
from disputing the title of the person who made the mort- 
gage, he may put any person claiming derivatively from 
the mortgagor, to pi'oof of his title. The mortgagee is not 
bound to give up the property to any person who may start 
up with the allegation that lie has succeeded to the rights 
of the original mortgagor ; on the contrary, it is his duty 
to admit no claim upon it until assured of the title of the 
claimant. (Keenhya Lall Y. Syud Dadalee,B. D. A,, 1859, 
p. 1273.) No person will be entitled to redeem at his 
peril, leaving the idghtful owner to recover against him 
(1 Spence’s Equity, 668; Jhitver Bhai v. Marain, Bom, 

P. J., 1874, 1.) It seems that the purchaser of the equity 
of redemption from a Hindu widow, will be bound to prove 
that the alienation wa>s justifiable under the Hindu taw. 
(Bhondoo v. Balkrishna, I. L. R., VIII Bom., 100.) A 
primd'/acie tide, ho wever, will be sufficient, as the decree 
in an action for redemption does not bind third persons 

^ (jf) :It ongM/to; beMiotioed, that, a person claimiiig under an assign- ^ 

'UU, 'catinot bring a suit to redeem,, (Rmwlmndra y. 

, h' b. B.jTX Bom,,14L} 
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(Fislier s Mortgage, p. G74<). And it seems, a person origin- 
ally with an imperfect title will be allowed to redeem if 
a perfect title is established at the hearing. (Krishnaji v. 
Ganesh, I L. R., VI Bom., 139.) Then again, a mortgagee 
lias only a right to be satisfied that the person claiming 
to redeem is not an absolute stranger, and cannot avail 
himself, for instance, of the objection that the plaintiff has 
not paid tlie full amount of the purchase-money to his 
vendor, the mortgagor. (Heera Singh v. Raglmnath^ IV & 
VAgra H. a Rep., 30.) 

It is necessary to observe that a mortgage security is 
indivisible, and that no one is entitled to redeem a part 
of the estate in mortgage on payment of a proportionate 
amount of the debt secured by the mortgage ; you must 
cither redeem the whole, or not at all. Thus, if four 
brothers, each of whom is entitled to a fourth share of an 
estate, mortgage it to a creditor as security for a debt 
contracted by them, one of the brothers cannot redeem his 
share on paj^ment only of a fourth part of the debt secured 
by the mortgage. He would, no doubt, have a right -to 
redeem the whole, but he cannot redeem a part, although 
there may be no question as to the extent of his share. 
(See Ahijeedoonissa v. Dilclar, XIV Subh. W. R., 216 ; 
Chandika v. Fhohar, I. L. R., II All, 906 ; Balamhhat v, 
Sltaram, Bom. P. J., 1883, 312 ; Bhiigimn v. Mahomed^ 
IV All H. 0. Rep., 161 ; Hashim y, Atojeet, Sutli, W. R., 


1864, 217; Bam Bahih y. Bamlal, XXI Siith. W. R, 428 ; 
H'ureehur v. Dabee Sahoy, Siith. W, R, 1864, 260; Razee- 
oodeen v. Jkiibhoo, Suth. W. R., 1864, 75; Saligvam y, 
Banmi Rai, IV All. H. G. Rep., 92.) 


CaseofseT- I ought to mention that one of several mortgagors on 
redemption of the whole mortgaged property will be entitled 
to a lien on the shares of his co-mortgagors. The purchaser 
of part of an estate under mortgage, for instance, is entitled 
to redeem the whole, if the mortgagee insist on it, and iu 
that ease he puts himself in the place of the mortgagee 
redeemed, and acquires a right to treat the original mort- 
gagor as his mortgagor, and to hold that portion of the 
estate in which he would have no interest but for the pay- 
ment as a security for any surplus payment he may have 
made. [Ascmsab Ravatlum v, Vamana Ra^v/ L L. R, II 


Mad., 223 ; Rnnohum Sing y. Aliahmad, I. L. R., IV All, 
58; see also Gobindpershad y. JDmrkanath, XXV Suth. 
W. R7 259.; Yithal Nillmnth y, Vishvaamb,!. BvR.,' VIII 
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Bom., 497; HivacJiaTLcl v. Abdula L L. R., I AIL, 455; 
Oanesh v. Raglm, Bom. P. J., 1880, 300 ; Pandji v. 8ada- 
shib, Bom, P. J., 1881, 57, and the cases collected in Mac- 
pherson’s Mortgage, pp. 342-343 (^).] 

Yon will, no doubt, find in the hooks several cases in 
which a mortgagor has been permitted to bring a suit for 
possession of a portion of the mortgaged property, on the 
allegation that the whole of the debt secured by the mort- 
gage has been satisfied. These cases, however, are no real 
exception to the rule that a mortgage-debt is indivisible, 
for in the cases to which I refer, there is no longer any 
debt due to the mortgagee. {Hiivdeo v. Giineshee LctU, 
1 Agra H. C. Rep., 3 ; see also I Agra, 30 ; IV Agra, 33.) In 
every such suit, however, the co-mortgagors should be placed 
on the record as defendants if they refuse to join in the 
action; but the plaintiff* will be entitled to recover possession 
of his own share onl}^ ( FaJcir v. Sadat, L L. R., VII Ail., 
370. But see Mirza Ali v. Tara Soonderee, II Suth. W. R., 
150.) It is necessary that all the parties should be before the 
Court, as the mortgagee might otherwise be harassed by 
twenty different suits, and although the language used by 
the Court in some reported cases is not free from ambi- 
guity, I do not think that it was ever intended to lay down 
the Broad proposition that one of several mortgagors could 
sue without bringing in his co-mortgagors {h). (Ragho v. 
Balhrishna, I. L. R., IS Bom., 128.) 

Oases in which the interests of the mortgagors appear 
to be distinct and separate on the face of the instru- 
ment, are sometimes supposed to form an exception to 
the rule that a mortgage-security is indivisible. There 
is, howevei', no foundation for the notion except some 
carele.ssly reported dicta iu Mulih Basah v. Dkana Behee 
(VIII N. W. P., 220), and Bamhristo v. Ameeroo- 
nisa (VII Suth. W. R., 314) (i). It is true an instru- 
ment may be so worded that each of the mortgagors 

(ff) As to form of tlie decree where the eo-mortgagors are not parties, 

(h) As to the Court in which such suifes should be brought, the law 
cannot :be said' to ''be 'quite settled, and, this' is' mainly ^ owing' to the 
difficulties inseparable from a system in ■ which tha jurisdiction of Ciril 
Courts is regulated by the value of the subject-matter in dispute. (&oMnd 

, Blnffhy, 'I. h. n., 11 AIL, TTB j jSahadurr, Namal, I. L. B., Ill All., 
S22; Amanat t*. JBJmjmf I. L, B., Till AIL, 438 j y, Aal* 

1. L'. E.i XI Bom,, 691, 'and, the, oases there cited- 

(i) See also the cases cited in Macpherson’s Mortgage, p, 348; the law 
/laid 'down in these cases seems, however, 'to be e^remely doubtful. ", 
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may redeem his share on payment of a rateable portion of 
the mortgage-debt. (For instances, see Ramsaran v. 
Amrita Kiuir, I. L. R., Ill All, 369 ; Sheogolam v. Ramrup, 
XXIII Suth. W. E., 25.) Bub such a clause is seldom, if 
ever, found in a mortgage-deed, and cannot safely be 
inferred merely from a recital of the difierent shares of the 
mortgagors in the document. Similarly, if a mortgage is 
made to tvro persons jointly, the mortgagor cannot redeem 
without discharging the whole debt, although the deed may 
specify the proportions iu which the mortgage-money is 
owned by the mortgagees. (Imcm Ali v. Oograh Sing, 
XXII Suth. W. E., 262.) 

To the general rule, however, that a mortgage must be 
redeemed entirely or not at all, there is one well-known 
exception, and that is where the equity of redemptionin apor- 
bion of the mortgaged property becomes vested in the mort- 
gageehimselt In such cases the mortgage-security is broken 
up, and the mortgagor or his representatives become entitled 
to redeem on payment of a proportionate part of the debt 
charged on the property. Thus, where two villages were 
mortgaged by the same instrumeiifc as security for one 
sum, and they were both subsequently sold under an 
execution against the mortgagor, and one of them was 
purchased by the mortgagee himself, and the other by a 
third person, the execution-purchaser w^as allowed to 
redeem on paying a proportionate part of the mortgage- 
debt. As pointed out by Morgan, C. J., in giving the jud^g- 
meat of the Court in Mahtaib Singh v. Misree Lall , — '‘A 
mortgagee is entitled to say to each of several persons who 
may have succeeded to the mortgagor's interest that he shall 
not be entitled to redeem a part of the property on pay- 
ment of part of the debt, because the whole and every part; 
of the land mortgaged is liable for the whole debt. But it 
does not follow from this, that a mortgagee, who has 
acquired by purchase a part of the mortgagor's rights and 
interests, is entitled to , throw the whole burden of the 
mortgage-debt on the remaining portion of the equity of 
redemption in the hands of one who has purchased it at a 
sale in execution of a decree against the mortgagor. Each 
has bought subject to a proportionate share of the burden, 
and must discharge it/' (11 Agra BT. 0. Rep., 88 ; see also 
NathnSahu y. Lalla Ameer Chund , XXIV Suth. W. R., 24 ; 
Biekmhar Singh rALaik Singh, R., V All, 257; JZi 
Ehai^Y,: 'M(]diomedAT^om.^ 1881, 'dW.l''Sctkaram' v. 
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Oopal, Bora. P. J., 1883, 51 ; Kesree v. Beth, II All. H. 0. Lecture 
liep., 4 Q‘). Similarly, where an usufructuary mortgagee 
of different plots of land abandoned his possession of one 
plot and took a lease from the purchaser of that plot, it 
was held that the mortgagee had, by his own conduct, des- 
troj^ed the individuality of the original contract, and the 
purchaser of the other plot was let in to redeem on pay- 
ment of a proportionate part of the mortgage-debt. 
U^larana Ammanna v. FencUyaUa Perubotuho, I. L. R., 

Ill Mad., 230 ; ef. Buhvmnanyan v. Mcmdayan, I. L. R., 

IX Mad., 453 (fc).] 

These cases, howewer, must be carefully distinguished 
from another class of cases with which they may be easily uon^of 
confounded. The principle laid down in Malitah Sing v. equity of 
Misree Lall (II Agra II. C. Rep., 88) will not apply to 
a case in which the equity of redemption of a portion ofinamort- 
the mortgaged property becomes vested in one or 
only out of several mortgagees, and the reason of this 
distinction is obvious. Where the whole estate as to 
one portion of the pledged property becomes vested in the 
mortgagee, or in all the mortgagees, if there are more 
than one, the mortgagor, if compelled to redeem on condition 
of paying the whole debt, would have an action for con- 
tribution for the excess payment, and thus two suits would 
be necessary in the place of one for the purpose of finally 
settling the rights of the parties. This I'eason, however, 
which is founded only upon grounds of convenience, does not 
hold good where the purchaser happens to be one of several 
mortgagees. In such a easethe other mortgagees could not 
be sued for contribution, and they might very reasonably 

(j) The dictam of Jackson, J., in Mirdy v, Allaola (I. L. R., IV Calc., 

72)’, cannot be supported, as the mortgagee did not in that case buy 
merely the equity of redemption. 

{h) In England, where there are several mortgagees, and the first is 
also part owner of the equity of redemption, the judgment directs that, 
upon payment to the first mortgagee of all that is due to him by the 
second, the former shall convey the whole estate, subjeot to Ms right to 
redeem the part in the equity of redemption whereof he is interested ; 
on default of payment, the second mortgagee is foreclosed in the usual 
manner. The owner of the residue of the equity of redemption redeems 
on pa;yinent of all that is due, but receives a conveyance only of that part 
in which he is' interested. ^ B'ut query if; he 'ought not' tO' have a oon- 
veyance of all, subject to the right of the first mortgagee to redeem his 
share of the equity again, upon payment of a proportion; on the 
principle that the mortgagee mxrst be entirely redeemed, or not at all ; 
or whether, to avoid such a circuity, the part owner of the equity ought 
not, in the first instancy to redeem the mortgagee on payment of a 
'sum ptoptfcioned to the 'redeeming party’s share' ('Fisher 944). ; ' 
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Lecture complain if by tlie acts of one of them the indivisible 
nature of the security was altered. Where, therefore, one 
of several mortgagees purchases a part of the property 
mortgaged, the case is governed by the general rule, and 
the purchaser of another part has no right to redeem except 
on payment of the whole of the mortgage-debt. (Sobha 8ah 
V. Inderjed, Y All H. G. Rep., 149 ; MaUab Rai v. Sant 
Lai I. L. R, V AIL, 276.) 

Akmni AJi We bave seen that when the mortgagee, or if there are 
more than one, all of them jointly purchase the equity of 
redemption in a part of the mortgaged property, they can- 
not insist upon the pajnnent of the whole of the debt 
secured by the mortgage as a condition of the redemption 
of the rest of the mortgaged property. Questions, however, 
of considerable diflSculty sometimes arise when the equity of 
redemption in a portion becomes vested in the mortgagee, 
while that in the rest passes to 4} wo or more different persons. 
In the ease of Naivah Ahmed Ali Khan v, Jowhir Smg^ 
the estate having been sold subject to mortgage to different 
persons, one of them being the mortgagee himself, a pur- 
chaser of a portion of the mortgaged property sought to 
redeem his share on payment of a rateable part of the 
mortgage-debt. The purchasers of the other portions were 
not parties to the suit, and on the mortgagee insisting that 
the plaintiff could not succeed without an offer to redeem the 
portion which had passed to the other purchasers, the 
Court refused to make any decree for redemption, being 
of opinion that the mortgagee had a right to insist upon 
the redemption of the whole of the property, with the excep- 
tion of that purchased by himself, on payment of a propor- 
tionate part of the mortgage-debt. (N. tV. P., 1864, p. 425.) 
cimcii obseiwe that all that the Court ruled in the 

dSw on ^hove case was, that the plaintiff was bound to offer to 
the point, redeem the whole of the estate with the exception of that 
purchased by the defendant, and not that he was entitled 
to do so if the mortgagee should refuse to part with the 
shares of the other persons. The distinction is important 
and is well illustrated by the judgment of the Privy 
Council in the subsequent suit for redemption between the 
same parties, in which the plaintiff claimed to redeem the 
whole of the mortgaged property with the exception only of 
the portion which had passed to the mortgagee. The de-^ 

; , \:fendant,while conceding’ to the plaintiff the'right, to redeem, 

'' ■ 'the, portion' whichhad been purchased by liim,/ ' resisted: his^ ' 
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right to- redeem the rest. The Court below, being of opinion Lecture 
that the mortgagee could not be permitted to turn round 
after liaviog forced the plaintiff to bring the second suit/^ 
made a decree for redemption in the terms of the prayer 
in the plaint. (Ifawah Ahmed All Khan\. Jotuliiv Sing, I 
Agra H. G. Eep., 3.) From this decree there was an appeal 
to tliePrivy Council, when the mortgagee again insisted upon 
his right to retain possession of that portion of the estate 
which had not been purcbased bj^ the plaintiff. In giving 
judgment their Lordships observed: — ^'The remaining 
question is what, upon the facts found by the Courts 
below, ought to have been tbeir decree. The appellant 
now complains that the plaintiffs have been allowed to 
redeem as against him the villages other tlian their own 
village of Hosseinpore, i.e,, to put themselves in his shoes 
as mortgagee in respect of these villages ; and farther, that 
the decrees were wrong in refusing to treat him as the 
owner under a subsequent purchase of three-fourths of 
Eookumpore, 

^^The first objection does not come with a good grace 
from the appellant, who defeated the plaintiffs' former 
suit, on the ground that they had not offered to redeem 
the villages in question, and who, in this very suit, has 
included in his calculation of the amount, which, as he 
alleges, ought to have been brought into. Court, the 
shares of the mortgage-debt which he said were charge- 
able on those villages, The Courts below, however, seem 
to their Lordships to have mistaken the effect of the 
former decision of the Sudder Court. It merely ruled that 
,the plaintiffs were bound to offer to redeem the villages 
in question ; it did not rule that they were entitled to 
do so, or to acquire the interest of the mortgagee in 
them against his will It is unnecessary to determine 
in this suit whether, in the peculiar circumstances 
of this case, the former proposition is correct. Their Lord- 
ships are of opinion that the latter cannot be supported. 

They think that the appellant, if desirous of retaining 
possession of these villages as mortgagee, is entitled to do 
so against the plaintiffs, whose right in that case is limited 
to the redemption and recovery of their village of Hos- 
seinpore upon payment of so much of the sum deposited 
in Court as represents the portion of the mortgage-debt 
chargeable on that village.” (XIII Moore Ind. App,, 404 * 

XI¥ ButhqW.3,T. 0, 20.) y 
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Lecture You will observe that the J udicial Committee refased to 
express any opinion as to the correctness or otherwise of 
Allahabad proposition laid down by the Sadder Dewany Adalut in 
case on the the previous Suit. The latter ruling, however, has since 
been followed by our Courts, and it certainly does not seem 
to be open to any serious objection. [Baligram v. Barun 
Red', IV AIL H. C. Rep., 92 (i).] A mortgagee, by pur- 
chasing a portion of the mortgaged property, does, no 
doubt, destroy the indivisible character of his security to 
a certain extent ; but it would be going too far to hold 
that the indivisibility of the debt was absolutely des- 
troyed, so that an}^ one of the other persons interested 
in the equity of redemption might be let in to redeem 
on payment of the proportion of the debt attributable 
to the portion in which he himself was interested. To 
take a simple case, suppose two brothers execute a mort- 
gage of their property. If one of the brothers should 
die leaving three sons, and the other brother should sell 
his share in the mortgaged property to the mortgagee, I 
do not think any one of these sons would be entitled to 
redeem his share without offering to redeem the shares of 
the other representatives of the deceased mortgagor. 

Bigiitto This principle, however, applies only where the mort- 
the^Me. himself becomes the owner of a portion of the mort- 
gaged property. The general rule on the subject undoubt- 
edly is that a person who has any right to redeem at all 
has a right to redeem the whole of the mortgaged property, 
and the mortgagee cannot compel him to redeem only the 
part in which he may be interested. In a very recent 
English case it appears that real and personal estate were 
mortgaged together. On the death of the mortgagor, who 
died leaving a will of personalty, but intestate as to real 
estate, the executrix claimed to redeem the whole of the 
mortgaged property, which claim was resisted by the 
mortgagee, who insisted that her only right was to redeem 
the mortgaged personalty on payment of a proportionate 
part of the mortgage-debt. But the defence was not al- 
lowed by the Court, and the mortgagee was directed, on 
payment of what was found due on his mortgage, to 
convey and assign the mortgaged properties, real and per- 


0 The right of one of several mortgagors to redeem eannot, how- 
ever, he defeated by the oondnet of the mortgagee post litem motam 
either by the purchase of a share in the eq[nity of r^edemption pendin'^ 
a suit' for redemption, or by any , partiaVredemption allowed ^ by him.' 
' v. X Bom.., MB,} ' , ^ ^ 



EQUITY OF BEBEMPTIOK 


257 


sonal, to tlie plainfcifT, subject to such equity of redemption Lecttteb 

as might be subsisting therein in any other person ^or 

persons. In the course of the argument Lord Justice 
Cotton asked, if there was any ease where the owner of one 
of two estates, comprised in the same mortgage, had been 
compelled to redeem that one estate separately ; and in 
giving judgment the learned Judge said: The mortgage 
comprises two properties, one of which, subject to the 
mortgage, belongs to the executrix. She, therefore, is 
entitled to redeem, but to redeem wbat ? The appellant 
says ' to redeem the one estate which belongs to her/ But 
there is no precedent for that. The owner of the equity 
of redemption in one of two estates comprised iti the same 
mortgage cannot claim to redeem that estate alone. The 
mortgagee might refuse to allow him to do so. So, on 
the other hand, the mortgagee cannot compel him to 
redeem that estate alone — he is entitled to redeem the 
whole, reserving the equities between him and the other 
part-owner — he can redeem the whole, leaving the rights 
of the other parties interested in the equity of redem|)- 
tioii to be decided afterwards. The case of Pearce v. Morris 
(L. R, 5 Ch. D,, 227) is an instance of this — the owner 
of one* fourth of the equity of redemption was allowed to 
redeem the whole, leaving open the rights of the owners 
of the other three-fourths as between them and the party 
redeeming/^ Lord Justice Bindley added'-■^'^The ];)laintiff 
is the executrix of a mortgagor, and asks to be allowed to 
redeem the whole of the mortgaged property. The defend- 
ant asks us to declare that the plaintiff is entitled to redeem 
only the personal estate. Now has the plaintiff a right 
to redeem a part of the mortgaged property ? I think 
clearly not, except as a matter of arrangement ; neither 
can she be compelled to redeem part. A person who has 
any right to redeem, has a riglit to redeem the whole of 
the mortgaged property, and not a part of it, unless there 
is a speciarbargain/’ (j?aZ7 v. 32 Ch.D., 436 (m) ; 

fiamkristo Mmijee v. Aminminessa, YII Suth. 'W. R., '314. 

3^ may mention tha^; the heir-at-law was not a’lmrty to the.'snit, ■ 
but the Court thoug'ht that as he was not known, the objection was hot 
a substantial one, and that it would be a new departure and contrary to 
the spirit' of recent' legislation to ■ refuse' 'redemption altogether nhtil 
he couW be' ''found , and, made' U' party ;'as to the' necessity of ni'aking all 
'persons interested in the equity ni redemption, ordinarily, parties, ' see ' ; 

Mag ho, 8ahi t, Bal Krhlmn SaJiM Mmh I* A H,, 9 Bom., '128, in which, 
howeverthe question of 'the plaintift' right to redeem', although raised, ' 
was not deoid'ed: by the 'Court; 
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Cf. Wiizeenmessa v. Behee Saldun, VI Sutl). W. R., 240 ; 
Mirza Ali Reza y. Tarcmmdry, II Sutli. W. E., 150; 

V. Vmaana, I. L. R, II Mad, 223; cf. Bittlml 
Math V, ToolseemM, I Agra H. C. 125, wliere redemp- 
tion wa‘=^ allowed of tlie whole with the exception only of the 
share which had been bought by the mortgagee, and this, 
although the mortgage-debt had been satisfied ; the case, 
how^ever, was decided before the Pxiv}^ Council judg- 
ment in Maivah Aoimut Ali’s case, XIII Moore Ind. App , 
404, and may not be safely followed.) 

All exception has, however, as we have seen, been en- 
grafted on the general rule by the case of Maiuab Azimut 
All Khan v. Zoohur Singh (XIII Moore Ind. App., 404) 
Considerable difficulty, lio’wever, has arisen in defining the 
true limits of the exception, and there are conflicting dicta, 
if not decisions, on tlie point. In the opinion of the Bombay 
High Court, the exception applies only where the mort- 
gagors are the owners of distinct parcels, and not where 
they are either joint tenants or tenants in common; but 
the Allahabad High Court apparently recognizes no sucli 
distinction. {Kiimy Mai v. Piimn Mai, I. L. E., II AIL, 
5C5.) Referring to the judgment of their Lordships of 
the Privy Council in Mavjob Azimiit All's case, Sir Charles 
Sargent observes in the ease of Sliakemm v. Gojoal (L L. 
R., "X Bom., 656 note) : “ Tlie ground of that decision we 
appiehend to be that the plaintiffs were only the own- 
ers of a distinct village comprised in the property mort- 
gaged, and not sharers in the whole of such property. In 
the case, however, before the Court of Allahabad, the 
owners of the equity of redemption were tenants in com- 
mon, and except as to the share purchased by the mort- 
gagee, there would appear to have been no reason for 
departing from the ordinary rule, that one of several 
ienants-in-eommon may redeem the whole, as was practi- 
cally decided, under similar circumstances, in the case to 
which our attention has been drawn by Melvill and Eem- 
ball, JJ.” (Alilihan Bandlclimi v. Mahomadhhan Sam- 
sherklmn, I L, R, X. Bom., 058, note. See also Narahari 
Vitaluai, I. L. R., X Bom., 648: cf. Eaglio v. Balhrishna, 
I L. R, IX Bom., 128.) 

I must, however, confess I find some difficulty in under- 
standing the distinction taken by the Bombay High Court 
between a case in which the mortgaged property is held 
in sevefalty and one in which it is held in common tenancy. 
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Tlie niorigagee; by becoming the owner of a portion in the Lectube 
equity of redemption, acquires at least the same right to re- 
deem the shares of those who do not join in the action as the 
plaintiff in the case, and there ought to be no distinction in 
principle between a case in wbieh the mortgaged property 
is hold in severalty and one in which itivS held in conimon. 

The case of a joint tenancy, no doubt, presents greater 
difficulty. It is clear that in the case of a joint tenancy, 
none of tlie coparceners can redeem any particular share be- 
fore partition. (Gansahant v. Narayan, I. L. E., VII Bom., 

4G7.) The real difficulty, however, lies in saying whether the 
plaintiff should be allowed to redeem the whole property, 
leaving the mortgagee to have his rights ascertained and 
defined in a suit for partition, or whether the suit of the plain- 
tiff for redemption should be dismissed, reserving to him the 
right to enforce a partition, or whether a prayer for par- 
tition and redemption may not be combined in the same 
suit. A question of this kind arose in the case of Jiora- 
her AJmth v. Punja Pataih (I. L. R., VI Mad., 61), where 
a suit was brought to redeem the whole of the mortgaged 
property by one of the mortgagors, a portion of the equit}^ 
of redemption having been acquired by the assignee of 
the mortgagee in possession of the property. The original 
Court gave the plaintiff a decree, but only for the recovery of 
his share of the lands on payment of a proportionate amount 
of the mortgage- debt. On appeal, the Subordinate Judge 
gave the plaintiff a decree for all the land on payment of 
the whole mortgage-debt. On appeal to the High Court, 
it was contended by the mortgagee that he was only 
bound to surrender to all the co-owners of the land jointly, 
and that at any rate his right to a share in the land ought 
to have been determined in the suit. The High Court 
allowed the appeal and dismissed the plaintiff's suit, on the 
ground that to allow plaintiff to redeem the whole would en- 
able him to get possession of the property to the exclusion 
of the mortgagee who was in possession and had a share 
in the right to redeem. The Court was of opinion that the 
mortgagee could not be required to surrender possession of 
the whole against his consent, until the plaintiff had, by a 
proper suit for partition, ascertained definitely to what 
shares in the property he and the mortgagee were respect- 
ively entitled, A decree for redemption of a portion was 
also disallowed upon the ground, that it could not be given 
without converting the suit into a suit for partition, which 
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tlie Coiirl} was unable to do witliout the consent of all tlie 
parties interested in the property. 

I shall noAV proceed to consider the method by which 
redemption may be accomplished, and I propose, in the 
ilrst instance, to state the law as it is administered in this 
Presidency. Now the mortgagor may either assert his 
right of redemption actively, or he may be proceeded 
against by the mortgagee seeking to foreclose, when the 
iiiortgagor may prevent a foreclosure by the repayment 
of the "debt within a limited time. For reasons which 
are obvious, except when the mortgagee is in possession, 
a mortgagor seldom, if ever, takes any steps to redeem the 
mortgage till the mortgagee applies for foreclosure. Sec- 
tion 7 of Regulation XVn of 1806, however, applies as well 
to cases in which the mortgagee is in possession as to those 
in which the mortgagor has never parted with the pos- 
session of the pledge. That section provides, that when 
the mortgagee may have obtained possession of the land on 
execution of the mortgage^ deed, or at any time before a 
final foreclosure of the mortgage, the payment or established 
tender of the sum lent under any such deed of mortgage 
and conditional sale, or of the balance due, if any part of 
tlie principal amount shall have been discharged, — or, when 
the mortgagee may not have been put in pos>session of the 
mortgaged property, the payment or established tender of 
the principal sum lent with any interest due thereupon shall 
entitle the mortgagor and owner of such property or lus 
legal representative of the redemption of his property. 
Instead, however, of paying or tendering the money to the ^ 
mortgagee, the debtor may deposit the money in the Dewany^ 
Adaliit of the ^illah in which the property is situated.”' 

In the last lecture I had occasion to refer in some detail 
to the provisions of the 8th section of Regulation XVII of 
1806, which relates to foreclosure. That very section 
points out the method by which a foreclosure may be 
prevented, and the redemption of the mortgage accom- 
plished, by the mortgagor. When an application for 
foreclosure is made, the mortgagor is bound to pay to the 
mortgagee, or to deposit in the Dewany Adalut, the prin- 
cipal, or the balance, if any part of the principal shall have 
been paid, together with interest (n), if possession has not 

(n) If tbe deed is silent as to interest, payment of tLe bare principal 

r, Bmgo Chunief^Bnth. 

w, E., urn, $ 
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been taken by tlie mortgagor. It is not necessary that Lecture 
the costs mcurred by the mortgagee in the matter of the 
mortgage should be paid. (Zcdens Ray v. Deb Shalm^ 

Marsh., 167.) i^nd it would seem tliat a deposit in tlie 
terms of the Eegiilatioii would be sufficient even if 
there is an agreement, that money spent in ini- 
provements slioudd be paid by tlie mortgagor to the xvii of 
mortgagee (H. W. P., 1853, page 101) ; nor Mmuld it 
be necessary for tlie mortgagor to deposit any money 
as interest where the mortgage-bond provides that the 
rents were to be taken in lieu of interest although the 
mortgagee was unable to obtain possession ; the object of 
the Regulation being, as pointed out by the Court, to render 
as definite and precise as possible the amount which lias to 
be deposited [I L. R., Ill AIL, 653; VIII N. W. P., 441 (o).] 

But the tender or deposit, in order to be good, must he un- 
coil cl itional. It must not be made in such a way as that its 
acceptance will impose a condition iijion the creditor, or 
suppl}^ evidence of an admission that no more is due than 
the amount tendered or deposited ; and I need hardly add, 
that, as it is the veiy essence of a tender that the person 
to whom it is made should be at liberty to take the money 
at once, a deposit under the Regulation, which takes the 
place of a tender, must necessarily be bad if accompanied 
by a protest that the money should not be j)aid away 

(a) A qiiebtion of some nicety, as to tlie right of a mortgagee to claim 
interest as part of the mortgage-debt, was discussed by the Allahabad 
High Court in the recent case of AIM BtcM- r. Sacla Sur (I. L, E., VIII 
AIL, 182). 

A deed of mortgage by conditional sale executed in 1872, giving the 
mortgagee possession, contained the stipulation that the principal money 
should be |)aid within ten years of the date of execution of the deed, 
and that in default of such payment the conditional sale should become 
absolute. It contained the following condition as to interest : — As to 
interest it has been agreed that the mortgagee has no claim to interest 
and the mortgagor has none to profits.” The mortgagee however did not 
obtain, possession. 

In 1878 the mortgaged property was purchased by the appellant at a 
sale in execution of a decree. In 1884 the mortgagee brought a suit for 
foreclosure against the purchaser and heirs of the mortgagor, claiming 
the principal' money with interest at 8 annas per, cent, per 'mensem, The 
defendants, pleaded that the plaintiff was not entitled 'to claim interest. 

It was 'held that whatevm' claim he might, -have against .the mortgagors 
for damages by ' way of interest in consequence of the' failure' to get pos- 
session und'Sr ,the contract,' ,he had none enforcealble in this respect against ' . ■ 
the',, land which had, 'passed, , free from charge or interest ' to ■' the pur- 
ohaseFt ' It 'Would seem that, the deposit of' the principal', alone will be'/, 

, sufficient' where the 'mO'ttgagee has obtained a decree for possession and' 
mesne;' "profits, ' whether, he executes it or not. ' ^ 

inBeii, &.Kep., 141, A. O, J.) 
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Lectuee to the mortgagee immediate]}^. (Golmhmonee Bebea v. 
Bohongomorijovee Debea, Sutli. F. B., 14 ; see also S. D. A., 
1847; p. 462 ; S. D. A., 1848, p. 897 ; S. D. A., 1859, p. 852.) 

Deposit A somewhat different question arises wdieii the deposit, 
instead of being clogged wdtli any condition, is merely 
accompanied hy a protest that the mone}^ is not due, and 
that the niortgage-deed is invalid. The question actually 
arose in the case of Fmnnatli Choiodhry v. Roohea Begimn, 
which -was heard in the last resort by the Privy Council, 
and in which their Lordships held that such a deposit is bad. 
Ill delivering the judgment of the Board, Lord Kingsdowii 
said: — The reinaiaing objection relates to the payment 
into Court in the nature of a tender, which was made 
by the defendant Ramruttim Roy. Ramruttim Roy direct- 
ed the inone}^ to be paid out to the appellant, but at the 
same time, in his petition to the Court, he disputed the 
validity of the appellant’s title to foreclosure, and expressed 
an intention, amounting to a notice, to sue the appellant to 
recover back the very money which he was tendering. 

Pramiath The meaning of the direction that the money may be 

V. Eoolxa, Court clearly is, that the mortgagor may have 

adequate and lasting evidence of that which is put in place 
of a tender, and the mortgagee the security and advantage 
of a deposit in acknowledgment of the title. The mort- 
gagee would have little inducement to take the money, 
waiving his lien hy its acceptance, if litigation on the 
very same subject were to recommence upon the accept- 
ance of the money ; and though mere words, in the form 
of a protest, which accompany a tender, will not 

defeat, where they can reasonably be regarded as idle 
W'Ords, their Lordship thinks that the proceedings of Ram- 
ruttun Roy with respect to the mortgagee’s title to fore- 
closure forbid such an interpretation of his language and 
his act.” (VII Moore Inch App,, 323, See also 3Iakhim 
Koa?^ V. Jassoda Kuar, 1. L. R, YI AIL, 399; Ahdar 
Milkman v. Kisto Lall Qhose, VI Suth. W. R., 225. Com- 
pare Babu Gobind Prasad v. Diuarkanath, XXV Suth. W. 
li, 259.)' 

I may mention that this decision has been sometimes 
criticised as treating a tender with a threat that the money 
is not due as a conditional tender; but the judgment really 
■ proceedsupon the ground that 'the 'Indian Regulations' con-, 
template, cases in'; which .^the relation^ of mortgagor,), and 
^rnortgagee is: undisputed, aad^that: section Eeg,ulation 
' :XVII of was 'not 'intended'^ to ' apply , case" in ' 
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which an alleged mortgagor makes, under protest, a tender 
of money upon a mortgage, the validity of which he 
refuses to acknowledge. 

The tender must be made at a proper time and at a pro- 
per place. If no particular place is agreed upon, a person- 
al tender is, generally speaking, necessary. In exceptional 
circumstances, however, a tender may be good if made at 
the mortgagee’s house or last place of abode, as, for instance, 
where he is keeping out of the way to avoid the tender 
(Fisher, 737). It is scarcely necessary to observe that a 
tender in order to be valid must be a tender of money, 
except where the parties have agreed impliedly or expressly 
upon some other mode of discharging the debt, a very 
strong instance of which is to be found in the case of 
Lyons v. Skinner (N. W. P., 1853, p. 441). In England 
the law relating to tenders is extremely rigid (p), bub the 
rigidity of the English law on the point has been consider- 
ably relaxed b}^ the Indian Legislature, and under the 
Indian Contract Act, it is sufficient if an unconditional offer 
be made to pay at a proper place by a person in a posi- 
tion to pay. (Kanye Lcill Khan v. Khetter Money, V Cal 
L. Eep., p. 105.) 

We must remember that in those parts of India where 
Bengal Regulation XVII of 1806 is in force, the right to 
redeem a mortgage by conditional sale is governed by the 
terms, not of the agreement, but of the Regulation. Where, 
therefore, the mortgagor deposited only the principal debt 
and interest for the last year, alleging that interest for the 
])revious years was according to the conditions of the 
document to be recovered by separate suit, — it was hold 
that his suit for redemption must be dismissed, There 
had been default in payment of the interest due, and by 
section 8 of the Regulation, the mortgage, notwithstanding 
the conditions relied upon, had been finally foreclosed, 
{Mansur Ali v. Sarju, I. L. R., IX All, 20.) I ought to add 
that in an usufructuary mortgage where there is no stipula- 
tion for interest, the usufruct going in lieu of interest, the 
mortgagee is not entitled to claim any additional sum by 
wa 3 j of, interest,' and, ^ generally, when a deed ; of mortgage 
is silent as to interest, payment of the bare principal within 

(p) See 'discussed in FisUer, ■ pp. 7.36 — 743. ' The Eu'gHsli 

cases, are interesting'^ as, illasfcrafcxn'g .the method adopted hy Judges in 
'England in 'dealing .with fehe'emharrassments created by archaic ■ rules,, 
whichjhow.eyer .incouYement, 'are :too firmly ©.BtaMished to, be directly 
/OTcr.thiwu' by Courts oE'.Jnstice, . 
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S?n !’ place licre io state that a 

tml or *l/®cretion to extend the time allowed to a 
n/« 7 ^ ° ' 8 of Regulation XVII of 1806 

( J/aAummrtd 6a,ri v. ylbchd Mahmimacl, V Suth. W. R., 

-Se iLv i mortgagee takes out the mort- 

caum^t mortgagor within time, he 

6 V™, sfil) V. 

eiititkJ "V'"''® S'“‘ o«ly tliose ivlio are 

„ ? ^'^le to make a valid tender, as the 


mortgagee is entitled 
stra.ijigers. 


Teuiler or 
deposit 


• T »«'VXXVi. Cia l/lIC 

IS entitled to retain the property as against all 

mort.?ao-or mad!^’o execution-creditor of the 

refuslfbv a fender on his own account which was 

the bem/fc n-fl^^^ avowed 

creditm- wlm i tl’® ground that the execution- 

th ^1"®.*®“!®." not entitled to redeem. 

ii eSill^l ^'°'^®^®i'> '^ho has only a partial interelt 

he little donbt°3rt wllem .suhSted sS^^e 
the. period would run from the date of sucdi sSbsti S 
fr,?®;,. ^ mention that, in calculatiim the year of 
f^nh *,%^C'f® o» which the service is effected is eiroluded 

iS r XSuth. W. R., F. B., 27 - 

1 Ben. L. Rep F. B., 14, approved of by the Privv Couiieil’ 
Fomnclro v. DwarkaM, I. L. R, m oilc., 397 !) ^ ' 

mortgagor is at liberty ^eitlier 

&mititht^W “fT f° bpn-oweivor to deposit it in 
1 t within the statutory period of pne year. If, how- 
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ever, the Court is closed on the day on which the year of Lectuee 
grace expires, a deposit cannot he properly made on the ^ 
llrst day on which the Court reopens. In order to save 
the equity of redemption, it must be made strictly wdthiii 
the year allowed by the Regmlation, and the rule would 
seem to be the same as well when tlie Court is closed 
accidentally and unexpectedljq as when it is closed cluring 
an authorized vacation. In the case of mortgages, the law 
allows the mortgagor an alternative, and if he prefer, for 
his owui security, to deposit the money in the Ziliah Court, 
lie must avail himself of the privilege at a time when it is 
within his reach. As observed by the Court in a late 
case : — If we were to hold otherwise, we should be allow- 
ing the mortgagor to extend the year of grace at pleasure. 

He might say, ‘ If 1 pay the money to the mortgagor, I 
must do it 'within one ,year ; but if I pay it into Court, I 
shall have thirteen or fourteen months.' " {Komala Kant 
Mytee v. Farainee Dossee, IX Sutli. W. R., 5SS. But see the 
cases cited in Macpherson’s Mortgage, p. 521.) 

The class of cases of wdiich the above is an illustration Extension 
must be carefully distinguished from those in wdiicli, by an 
agreement between the mortgagor and mortgagee, the time 
for payment is extended beyond the statutory period, and 
owing to the unexpected closing of the Court, the deposit 
cannot be made within the time fixed by the parties. This 
point was decided in the case of Kavi Rcmoot v. Ileemmon 
Maliatooiv, in which the mortgagee having extended the 
time for repayment to the 25th of November 1863, on which 
day the Court was unexpectedly closed, the mortgagor de- 
posited the xxioney on the first day on which the Court 
reopened, and the question arose whether the deposit was 
made in time to save the equity of redemption. The Court 
held that the deposit was good; but in giving judgment 
the Chief Justice, Sir Barnes Peacock, made certain observa- 
tions which were certainly not necessary to the decision of the 
case,and are,perhaps,somewhat open to criticism. The learn- sir Bames 
ed Chief Justice is reported to have said The' day fixed 
for payment to prevent a foreclosime of the estate was not * 
a day peremptorily fixed by the law, but a day fixed by the 
' mortgagee' himself; ' Now ■ Courts .of Equity, ^as' a .general, " 
rule, will relieve from forfeiture caused by not doing an 
'/actnn a rlay/fixed by the' parties,’; and I think^ Ihey ought 
,,also to,, relieve when the d,ay is fixed by law,, 'and the act is, ' ; 
vented by some accident which the p.ersoix to be affected 
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Lectuee by tlie forfeiture could not prevent^ and wliicli was not 
caused by default or misconduct on liis part. Courts of 
Equity will not allow a lessor to forfeit a lease, because tbe 
rent is not paid on a particular day.'' Now, altliough Courts 
of Equity are always •willing to relieve against forfeitures 
caused by the non-performance of an act on the day fixed 
by the parties, I am not a^vare that there is any instance 
of the exercise of such power -when the time is appointed - 
by statute. Indeed, it is difficult to see how such a power 
could be exercised wfithout trenching on the province of the 
Legislature. Take the Statute of Limitations for instance : 
can it be said that if a plaintiff was prevented by some un- 
foreseen accident, without default on his part, from 
suing in time that a Court of Justice w^ould be justified in 
receiving his plaint. I should, therefore, venture to think 
that wdiere the period for doing an act is fixed by la-wq the 
person who would be affected by the non-performance must 
perform it within the statutoiy period at his peril. 

There is another observation of Sir Barnes Peacock 
which would also seem to be open to question. The learn- 
ed Judge says, — '' I should hold that the plaintiff has the 
option, either of depositing the money in the Judge's Court, 
or of tendering it, and that if there is a sufficient excuse for 
not depositing it in the Judge's Court, he is not bound to 
tender the money and prove that tender." (VIII Sixth. W. 
R,, 223.) Now, although the mortgagor may not be bound 
i.o tender the money to the mortgagee, he should certainty, 
it seems to me, deposit it in Court at a time when it is 
within his reach to do so. The case may be a very hard 
one when the Court is closed unexpectedly, but the mort- 
gagor wdio defers pa.yment till the last moment, does not 
perhaps deserve much sympathy. 

Teatof It very frequently happens that the mortgagee, during 
grace. cuiTency of the j^ear of grace, allowvS an extended period 

to the mortgagor to repay the debt. In such cases the 
mortgagor must take care to tender or deposit the money 
within the limited period, otherwise the mortgage would 
be foreclosed at the expiration of the stipulated time. 
(Goono^nonee Dassee v. Parhutty Dassee, X Sixth. W.R., 326.) 
ftedemp- I have Said that the mortgagor may, without waiting 
lorecioSre mortgagee attempts to foreclose, take steps, for the 

;* purpose of redeeming the' mortgage, right, which, -how- 
/ ever,'may^ not be’ exercised before' the-ruoney' falls due.' 
' ' {S%fm Moyei r, BeUode Mohmee, ;XX Suth.',''W.’' B., 3'87.) 
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I ought to add that, under the Regulations, the mortgagor 
may, on deposit of the principal, in cases in which the mort- 
gagee has been in possession, call upon the Court to restore 
the possession of the property to him, subject, however, to 
an adjustment of accounts between the parties. (Section 2, 
Regulation I of 1798.) If, however, a less sum is deposited, 
the mortgagor cannot get back into possession except 
under a decree in a regular suit, in wliich all questions 
arising between the parties may be regularly brought 
before, and determined by, the Courts of Civil Justice. 

In those parts of the country to which tlie Bengal Regu- 
lations do not apply, the mortgagor may, at any time be- 
fore foreclosure and after default, bring a suit for redemp- 
tion against the mortgagee, ^Yhen the Court takes an ac- 
count of the ainounb due on the mortgage-security, and 
allows the mortgagor a certain period, which is usually 
six months, to paj^ the money. 

In England, it is an established rule of the Court that if 
a bill for redemption is dismissed for any reason except for 
want of prosecution, the dismissal operates as a decree for 
foreclosure (g). The law, however, cannot be said to 
be quite settled in India Of course, if the decree 
expressly declares that the right of redemption shall be 
extinguished in the event of the non-pa^nnent of the money 
by a clay appointed by the Court, the mortgagor will be 
foreclosed if he fails to comply with the terms of the decree, 
but a difficulty arises in cases, and they are by no means 
of unfrequent occurrence, in which the decree is not 
properly drawn. In the opinion of the Bombay and Alla- 
habad High Courts, where no definite period for redemp- 
tion is fixed by the decree, the mortgagor must redeem 
within the time allowed by law for the execution of 
decrees, and if he does not do so, the decree will operate as a 
judgment of foreclosure. {GansavantBeUmmt v. Naraycm 
'l)hond Scwant, 1. L. R., VII Bom., 467 ; Anruclh Singh v. 
Sheoprosad, I, 'L. R., IV AIL, 483 q Qolam Sossein y. 
Alla Muldm^ III All. H. G. Rep., 62 ; but see ChaTta\Y. 

Agra H. C. ^Rep., '25G, A' different view, 
however, has been taken by the Calcutta and Madras High 
Courts. — BoyMnlmr JDoyal y. Sheo Qolam, XXll SuUx 
W. R., 172 ; Sami Achari v. Somasundmni, I. B. R., VI 

(q) Ii5"is true' tliat there is' a disfemotion'ia 'England between eqnit- 
able ' and legal morfegaps' in' this respect, but the diatinction does not 
' apply In 'this'' country. . 
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Mail, li!J : Periandip v. Angapa, I. L. R., VII Mad., 423 ; 
Kitruthasa'nii v. Jaganatha, I. L. K, VIII Mad., 478. Of. 
Hori liavJL Ghvpliinker v. Shaperji Ilormasji, I. L. R., 
X Bom., 461, ill which case, however, the c^uestion ivas left 
open hy their Lordships. Distinguish Raclji v. Kaliinmn, 
XII Bom, H. C. Rep., IGO.) 

It is iiecessaiy to observe that a mortgage cannot be 
redeemed before the fixed time, even though the morfcgag'or 
should ofier interest during the whole intervening period. 
{Broivn v. Cole, 14 Sim., 425.) As a rule, the right to 
redeem and the right to foreclose are co-extensive, and an 
agreement that the principal shall not be called in for a 
definite period will be binding upon tbe parties. In excep- 
tional cases, Imwever, a redemption may be allowed before 
the fixxed time, for instance, when the period is unduly post- 
poned on the ground of unreasonable bargain (r). {Vatjii v. 
Ycifjw, I. L. R., Y Bom., 22 ; Sakhamm v. Vitim, II Bom. 
H, C. Rep., 225 ; Lilamorji v. Vasiulev, XI Bom. H. 0. Rep., 
283 ; Baghubar v. Bndhulal, I. L. R., YIII All, 95 ; Sree- 
mu7it V. ICrisIuin, XXV Suth. W. R., 10 ; Chanclm v. I8ivm\ 
VI Ben. L. Rep., 562 ; 1 Spence’s Equity, 668.) No doubt 
ill each case the Court must look to the language of the 
instrument to ascertain whether tlie parties intended 
that redemption should take place only at the end of the 
term or at any earlier period at the option of tlie mort- 
gagor, but there seems to be a slight conflict of opinion as 
to the mode in which a mortgage contract in which the 
principal is payable at a certain date should be construed. 
In the Cease of Setni v. Vairri (I. L. R,, II Mad., 314), 
it was observed that where a day is fixed for the pay- 
ment of a debt, and nothing more appears, the presumption 
is that the day is fixed for the convenience of the debtor, 
and that he may repay the debt at an earlier period ; and 
in like manner where the mortgage is created as a mere 
security for the sole purpose of ensuring the payment of 
the debt at a certain date, tlie learned J udges said they 
ivere not prepared to say that the debtor might not dis- 
charge the debt and put; an end to the security at an 
earlier date. (See also Darmipa v. Kimdukeri. Ill Mad. 
H: 0. Rep, 363; Mashook v. Maim, YIII Mad. H, G. 

(r) A oonaiUon in a mortga^fe-deefl that the mortgage property sliould 
only "be redeemed on the demand of tie mortgagee h one which a Court of 
E^nifcywilihotgiveeSecfcto. V. Bamdar, Bom. P, J.* 187*1 p.;2), 
It is neoeseary :fco"a(.ld that, under the iDeocan''AgrioultaristsMlelief Act, 
,the' right to ■ foreclose 'and' '4110,', right , th'' redeem ,are '> not , oo-extensl ve. 

' VithUyL L. Bom., 734.) , 
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31 ; Famria v, Kendiala, I. L. R, III Mad, 230 ; lEcruEE 
compare PtUheii Piimyil v. Govendam, I. L. E., V Mad, 

310.) But this view is scarce! consistent with the cleci- ' 
sions of the Bombay and Allahabad High Courts to which 
I have already referred, in which it was held that even the 
use of the v/ords '' within a certain number of years ” was 
not siiiScient to justify redemption before the expiration 
of the period mentioned in the deed. 

I have already pointed out that the plaintiff must >shew, 
in an action for redemption, a good title to redeem, as tlie 
mortgagee is entitled to hold against everybody not having 
a paramount title, but a mere primd facie title wdll 
be sufficient, as the judgment will not conclude adverse 
claimants, 

I now come to the time within which, under the Statute Limitation, 
of Limitations, the right of redemption must be asserted. 

The provisions of the present law are substantially the 
same as those of the previous Acts; article 148, schedule 2, 
provides a period of sixty years, commencing from the time 
when the right to redeem accrues to the mortgagor. The 
article, however, is subject to the provisions of section 19, 
by which an acknowledgment, if it fulfilled certain condL 
tions, would give the mortgagor a fresh start. 

In the case, however, of a purchase for value and In good 
faith from the mortgagee, the suit must he brought within 
twelve years from the date of the purchase. (As to the 
meaning of the wmrds purchaser for value and in good 
faith/’ see the ease oi Radhmiath Bass v. Gisborne S Go., 

XIT Moore Ind. App., 1 ; XV Suth. W. R., P. 0., 24.) It is 
somewhat remarkable that there is no provision in the 
present Act similar to the proviso contained in section 5 
of Act XIV of 1859 by which the mortgagor was bound 
to sue the purchaser within the time prescribed for a 
suit for redemption, but there can be no doubt that the 
mortgagor will not, under the new Act, have an extended 
period against the purchaser from the mortgagee. The 
proviso to section 5 of the Act of, 1859 was probably 
inserted out of excessive caution,.. ' ^ ' '' 

It is necessary to observe that the period of sixty years 
''1^ owed to the mortgagor is wholly irrespective of the 
^>«cture of the title which the mortgagee in possession may 
assert The enactment itself is a departure from the rule 
;that,clerivative., .possession \is inoperative for' purposes, of ^ 
prescription; and 1 know of no principle on which the 
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Lecture law being silent, we should be justified in holding that a 
derivative possessor could, by his own act, change the 
character of his possession so as to shorten the period of 
limitation. But even if there was any doubt upon the 
language of tiie Act, the fact that the period may be extend- 
ed b}^ au acknowledgment shows, that the assertion the 
mortgagee in possession of a hostile title would not have 
the effect of abridging the time fixed by the statute. As 
pointed out bj^ Mr. Justice Holloway in Taiiji v. Fagmmna 
(III Ma*I. H. C. Kep., 137), the period may be extended 
by an acknowledgment, but no process can it be cur- 
tailed. (See also AH Muhammad v. Lulta Bahsli, I. L. R,, 
I All., 65e3 ; N. W. P. H. C., 220.) I must, however, con- 
fess that this view is perhaps not cjuite consistent with 
certain reported decisions of the Calcutta High Court. I 
shall only notice one of these cases, not only because it 
was decided by a very eminent Judge, but also because it 
seems to have been the first case in which it was laid clown 
that the period of sixty years might, under certain con- 
ditions, be curtailed. In Loft Hussen y. Abdul Ali (Vlll 
Sutli. W. R., 476), Mr. Justice Dwarkaiiath Mitter is report- 
ed to have held that, as more than twelve 37 'ears had elapsed 
from the date of the expiration of the year of grace, the 
mortgagor was not entitled to enforce his right of redemp- 
tion. It was found in the case as a fact that the foreclo- 
sure proceedings were regular, and the Court seems to have 
thought that the mortgagor was bound to assert his right 
of redemption within twelve jmars of the expiration of the 
statutory year of grace. I must, however, confess that I 
do not understand the reasoning by which the proposition 
is maintained. A plea foundecl upon the statute always 
assumes that the plaintiflf has the right which he claims, 
but that he cannot be permitted to assert the right suc- 
cessfully in a Court of Justice by reason of lapse of time. 
This being so, I do not see how any proceedings taken by 
the mortgagee for the purpose of foreclosure could have 
any other effect given to them than as eviclencmg a deter- 
mination by the mortgagee to hold possession, not deriva- 
tively as pledgee, but absolutely as owner. But, as I have 
already endeavoured to explain, the mere assertion of a 
hostile title by the mortgagee cannot curtail the period of 
sixty years which the statute allows to the mortgagor to 
redeem Hs property (a)/ 

‘ (^} Bee lar&er oa to saljjebfe of Hmifeafiou, App^BtefcateSj tit. Limitation , , 
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A USDIRUCTUAEY mortgage is a very common form ofusufructu- 
security in this country. The creditor is put into posses- ary mort- 
sion of the mortgaged property, the rents and profits going 
in lieu of interest, or being applied to the discharge o1' 
the interest or to the gradual reduction of both principal 
and interest according to the agreement of ihe parties (a). 

No formal words are necessary to constitute a usufruc- 
tuary mortgage, although in this, as in other cases, inarti- 
ficially drawn instruments not seldom give rise to much 
useless litigation (&). In one case, in which a sum of 
money heing advanced, the person making the advance 
was put into the receipt of the rents and profits of 
certain land belonging to the debtor, it was contended 
that the transaction was not a mortgage, but a mere license 
to the creditor to receive the rents which might be 
revoked at any time by the debtor. The Court, however, 
held otherwise, and directed the creditor to render an 
account of his receipts as mortgagee in possession. (Khu- 
sul Rai V. Janhee Bass, 11 All. H. C. Eep., 9.) Distin- 
guish Girdhari v. Golli$,Ylll Sutb. W, R., 497. 

A very familiar kind of usufructuary mortgage is one in Examples 
which the profits are enjoyed by the creditor in lieu ofoUsufruc- 
interest, the debtor being entitled at any time to redeem Sa^c 
the property on payment of the principal It closely 
resembles a Welsh mortgage in its incidents, Another form 

(ffi) Where the deed is silent as to interest, there being only a coven- 
ant to reconvey on payment of the principal, the presumption is that 
the profits are to be received in lieu of interest, IBmwme v. Malm- 
wif, 2 Hay, 160.) , , 

Q)loxw‘w,Tim,^^^Be.pay Com,mUsimerof M(wSarelliv. Mavml 
8imh (l.Jj. E„JlQal<s., .Wy-, &migaS(ilai r. ZmhmaH Sinql .(l,]j, ; ' 

B., yill AU., 191) j V, itpwari (I. L. R., in All,, 1). 
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of iisiifnictiiaiy mortgage is that in which the creditor is jet 
into possession on the understanding that he is to enjoy 
the usufruct till the whole debt is gradually’' liquidated. 
This kind of security resembles the vivum vadium of the 
English laWj a form of mortgage which, although once 
common, has now fallen into disuse in England. The mort- 
gagor, however, instead of mortgaging his whole estate, 
may mortgage it for a term of ^mars, and there is one kind 
of usufructuary mortgage by means of a lease, known as a 
ziiripesligee, which forms a class by itself, and deserves 
careful consideration. I shall explain hereafter the origin 
and nature of tliis remarkable class of usufructuary mort- 
gages, which possesses a history of its own very interesting 
to the student of law. But before I do so, I wish to point 
out that it is not alwaj^s easy to say whether a transac- 
tion is to be viewed as a mortgage, or simply as a lease. 
I can only ask you to consult the cases on the point, and 
the only rule that can be safely extracted from them is, 
that the intention of the parties must be looked into, and 
that when once you get a debt with the security of land 
for its repayment, then the arrangement is a mortgage by 
whatever name it is called.” In the case of Masuk Amin 
SuZ‘Zada v. Marem Reddy (VIII Mad. H. 0. Kep., S4), where, 
by the terms of the arrangement, a pending suit was compro- 
mised and the payment of a balance, ascertained to be due, 
was secured by the creditor being allowed to occupy the land 
for fifty-five j’ears at a fixed rent, of which, after deduction 
of a certain sum for the maintenance of the debtor, the rest 
was to be applied to the gradual reduction of the debt, which 
it was calculated would be satisfied in full in fifty-five years, 
the Court held that the transaction was a mortgage, and that 
the parties in providing for the gradual liquidation of the 
debt did not intend to put an end to the relation of debtor and 
creditor, and that, upon a true construction of the document, 
it created only a mortgage-security. Now, compare the above 
case with the case of Bc^oo Kovmt Sing v. Dallun Amrit 
Koe-T (S. D., 1857j,p. 1232), , in which there was a lease for 
twelve years, the lessee advancing a certain sum of money 
to the ies.sor, and it being provided that the lessor 
should be entitled to re-enter on the expiration of the term, 
the lessee taking his chance of good and bad seasons, It 
' was, argued that; the 'transaction was ,in substance' am,ortgage, ' 
-and.''' that.'dhe' l6$sed;;was" .bound ;to''^ac'cpunt, as, .mortgagee 
in"f ossessioa.:; ^ .ThO' bpnteatian,\ however, was:’ overruledv^ 
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The Cour^, in giving judgment, observed : — '^The point to LECTUBii 
consider is, whether there was a fair and reasonable pros- 
pect of risk to the debt itself in what the banker (mort- 
gagee) undertook ; and if so, no question of usury can arise 
out of it, and for the same reason the possession of the 

lessee cannot be regarded as that of a mortgagee 

We think that the deed of Bhurun ijara before us is, in 
fact, an absolute sale of a lease for a fixed period to which 
the rules common to mortgage transactions cannot be 
applied, as the extinction of the original debt is not solely 
dependent on the receipt of adequate profits, but on pro- 
fits, whatever they may be, during the continuance of the 
lease. Should they fail, the debt is neither realizable 
from, nor secured by, any other resources. This is no 
device but a substantial risk, entitling the lender to any 
benefit from the bargain.” (Cf. Perlathail v. Maoikudi, 

L L. R., IV Mad., 113, where it was held that the Madras Madras 
Regulations regarding interest do not apply to an illadivara 
mortgage which secures to the mortgagee the use and 
occupation of the land for a long term, and amounts 
to a lease of the property for the period agreed upon.) 

In a recent case {Satrucherla v. Vairicherla, I. L. R., 

II Mad., 314), the Court said : Where a day is fixed for 
the payment of a debt and nothing more appears, the 
presumption is that the date is fixed for the convenience 
of the debtor ; and that he may repay the debt at an 
earlier period, and, in like manner, where the mortgage is 
cirnted as a mere security for the sole purpose of ensur- 
ing the payment of the debt at §> certain date, we are not 
prepared to say that the debtor may not discharge the 
debt and put an end to the security at an earlier date, but 
where the continuance of the enjoyment of the mortgaged 
property for a prescribed period forms a material part of the 
contract, it would be inequitable to deprive the mortgagee of 
this right on the mere ground that the contract was one 
of mortgage. Where parties agree that possession of the 
property shall be transferred to a mortgagee for a certain 
term, it may he inferred that they intended that redemption 
should be postponed until the end of the term | but the 
creation of a term is by no means conclusive on this 
point* It may he apparent from the express terms of the 
other conditions of the contract, or hy implication, that the 
parties intended that redemption should be allowed at 
an earlier period, as^ for instance, when the debt had been 

M. • „ IQ, ■ , , 
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discharged in a manner contemplated by the parties, and the 
purpose for which the term had been created thus satisfied, 
and this is apparently the ground on which the decision in 
Domppa T. Kunduhuri proceeded. In each case, then, 
the Court must look to the language of the contract to 
ascertain whether the parties intended that redemption 
should take place only at the end of the term, or at any 
earlier period at the option of the mortgagor. 

'' The lower Appellate Court has found that in this case 
the parties intended that the mortgagee should remain 
in possession until the end of the term, and we are not 
prepared to hold that, in coming to that conclusion, it has 
misconstrued the contract. Not only is a term created, 
but it is apparent that the parties contemplated the dis- 
charge of the debt and interest in the manner expressed in 
the deed, and in no other manner. 

“ There is no agreement for the payment of interest at an 
annual rate ; but the parties have agreed that for the term 
a lump sum, equal to the principal, shall be accepted as 
interest, and that a small balance of rent shall then be 
paid, thus contemplating and providing for a settlement 
at the end of the term. Taking that net annual usufruct 
at a fixed sum, a term of years is created, during which the 
debt and interest are to be liquidated by that usufruct, the 
risk of seasons and the payment of quit-rent being under- 
taken by the mortgagee. Hence it is only reasonable to 
conclude that the basis of the contract was the enjoyment 
of the mortgaged property by the mortgagee for the period 
stipulated/’ (Of. Domppa v. Kundukwi, III Mad. H. G. 
Rep.,S63). 

It is sometimes said that where the principal is risked, 
the transaction cannot be regarded as other than a lease. 
This, however, is by no means generally true, and there 
may be usufructuaiy mortgages for terms of years, although 
the parties may expressly covenant that the creditor shall 
have no claim against the debtor, either for principal or 
for interest, after the expiration of the prescribed period. 
It would be impossible to say that the principal was not 
risked in such cases, but there are several instances in our 
books, in which such transactions have been regarded as 
mortgages redeemable on the usual terms. 

It would seem that in a pure usufructuary mortgage 
where the mortgagee takes possession of the estate, on the 
understanding that he shall repay himself out of the rents 
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and profits, tlie mortgagor undertakes no personal liability, Leotueb 
and the mortgagee must, therefore, look exclusively to the 
land for the repayment of the debt. In the case of Thalm 
Beebee (S. D. A., 1850, p. 44), which has since been followed, 
the Sudder Dewany of Calcutta held that, in the absence 
of any covenant, the mortgagor cannot be sued personally (o). 

A doubt, however, has been thrown upon this doctrine by 
tlie observations of the Privy Council in the case of Jiigjeivan 
Bass V. Ramdass Brijbhuimn Bass (II Moore Ind. App., 

487 ; YI Suth. W. R., P. C., 11). In that case the mortgage- 
deed contained a clause that the mortgagee should continue 
to enjoy and appropriate the annual produce till the whole 
debt was liquidated. Their Lordships observed that the 
mortgagee would have a full right to recover his debt by 
reason of the mortgage ; and that the clause in question 
was merely a power for the mortgagee to satisfy himself just 
as an English mortgagee may by taking possession of the 
rents and profits. The case, however, can hardly be regarded 
as an authority for the proposition, that in every pure 
usufructuary mortgage, the mortgagor incurs a personal 
obligation to repay the debt. There is a distinction be- 
tween an English mortgage, with a power reserved to the 
mortgagee to enter upon possession and satisfy himself out 
of the rents and profits, and a usufructuary mortgage in 
this country where there is no covenant by the mortgagor 
for the I’epayment of the loan. I have already had occa- 
sion to point out that in India there is no implied personal 
obligation in a mortgage by conditional sale, and the same 
distinction would also seem to hold good in the case of usu- 
fructuary mortgages. I need, howevei*, hardly point out 
that the mortgagor may expressly agree to be personally 
responsible, and it would, no doubt, be prudent for the 
mortgagee to insist upon the insertion of such a covenant by 
the mortgagor in the deed. (Mumiolal v. Reetblioohunj 
VI Suth. W. R., 283.) 

The mortgagor, however, is bound to deliver .over pos- Mortgagor 
session of the property to the mortgagee, and to secure 
his quiet possession. If, therefore, the mortgagor refuse, posSon. 
or be unable, to put the mortgagee in possession of the 
mortgaged property, the mortgagee may sue him at once 
for the recovery of his money. {Rajak Odit Perlmsh Singh 

{<?) Bee, iE paasing, Pohpe&Y, Ohei&t W. E, 1848, p» 211,* BeTiari 
V. I MacEagliteE’B Bel, Rep,, 119. Of course, the rule does not 

IioM jgpod if the profits are to he taken in lieu of interest, 
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persoiib. His position in fact is analogous to tliat of a Lecture 
lessor in an ordinaiy lease. \Jhabhu Ram v. Girdhari 
Singh, I. L. E., VI AIL, 298. Distinguisli Gyarain v. 

Baroda, XX Sutli. W. R., 484 (e).] In one case, however, 
where the mortgagor took no steps to protect his title 
against an execution -purchaser under a decree against a 
third person heyond putting in a claim, which ivas unsuc- 
cessful, he was hold personally liable for the mortgage-debt. 

(Perlad Gliandi v. Ohondi Ckaran, S. D. A., 1853, p, 575. 

Cf. Anund v. Suhid, S. D. A., 1857, p. 1195.) The decision 
seems to be based on the duty of the mortgagor to defend 
his title to the mortgaged premises, or to enable the mort- 
gagee to do so, if he is in possession of the pioperty. 

I will now proceed to treat of zuripeshgee leases. A 
zuripeshgee lease, or a lease for a consideration, is in form ^ 
a lease by the debtor to his creditor on a fixed rent reserv- 
ed by the lease, which is generally a little over the amount 
of interest payable by the debtor. The excess is paid to 
the debtor, and is called huq aziree, the rest being retained 
by the creditor in discharge of the interest. The lease is 
generally for the term during which the loan is to remain 
out at interest, although there is usually a provision 
to the effect that, if the loan is not repaid on the 
appointed day, the lease is to continue for such further 
period as the debt may remain unpaid, on the same condi- 
tions (/). Thus, suppose Rs. 10,000 are lent at 6 per cent, 
repayable in five years; the interest on the whole sum 
would be Rs. 600 per annum ; the debtor gives a lease of his 
property for five years at a rent, say of Rs. 650 per annum, 
the Rs. 50 representing the huq aziree, and the Rs. 600 
the interest which the creditor retains utider the terms of 
the agreement between the parties. The excess, however, 


(e) If, however, the mortgagee sues for his money, he may be pre- 
cluded from enforcing his mortgage in respect of any portion of the 
mortgaged premises. (Imu' Clmndev Kcnaram^ XIV Suth, W.R,, 403.) 

(/) InBouree SMnher^. BhovUe Penhad (XYII Suth. W. B., 211), 
where no fresh term was created, it was held that the words in a zuri- 
peshgee lease, after the expiry of the term, it will be competent to me 
(the mortgagor), in the month of Jeit in any year I oan, to pay the zuri- 
peshgee and cancel the lease/’ did no more than bar the mortgagor’s 
re-entering in the middle of any year, in the event of the mortgagee’s 
occupation continuing after the expiry of the lease, owing to the mort- 
gagor’s default to pay off the loan, and that it contained no undertaking 
fey the mortgagee to hold on until it suited the mortgagor to pay him 
ofE 
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instead of being paid to the mortgagor is not iinfreqiiently 
applied to the gradual reduction of the principal (gf ).^ 

I have already said that zuripeshgee leases have a history 
of their own. They were originally invented to evade 
the laws against usury, which continued in the Indian 
Statute Book from 1793 down to a very recent period, 
when they were repealed by Act XXVIII of 1855. It is 
not necessary to dwell at any length on the usury laws, 
but as they moulded the law of securities on the principles 
introduced by the Kegulations, and as cases sometimes still 
occur, in which the old law has to be applied, I think it 
necessary to draw your attention to some of the leading 
provisions on the subject. Eegulation XV of 1793, by 

(g) A zuripeshgee is nofe unfrequently merely a mortgage of the 
rents and profits for the interest due to the mortgagee. {Wimdo Lai v. 
Ilussaviat KtdUam Buttee^ Marshal, 200.) It is also necessary to bear in 
mind that a zuripeshgee lease can, in one sense, be regarded as a mort- 
gage only when the right of redemption is reserved to the lessor express- 
ly or by implication. {Lfo^al v. JDesai, I. L. B., VI Bom., 674, distinguish 

V. Kwiidiihuri^ III Mad. H. 0. Bep., 363. See also S. B. A., 

1857, p. 1232 ; S. B, A., 1850, p. 977 ; K. W. P., 1853, p. 356 ; S. B. A., 

1855, p. 481 ; S. B. A., 1857, p. 1232.) In some cases, it may be 

merely a lease for a term, a sum of money being advanced by the 
lessee as security for the rent to be repaid by the lessor on the 
expiry of the term. In other cases, and this happens most frequently, 
it is created as a lease by way of mortgage to secure a loan advanced to 
the proprietor. The observations of the Madras High Court on ICauains 
are exactly applicable to zuripeshgee leases on this side of India. Rent 
is payable in the case of every Kanam, but all Kanams partake also, to a 
certain extent, of the incidents of a usufructuary mortgage. The mort- 
gagee in ail such holdings is assumed to be able to derive from the lands 
placed in his possession enough to pay the interest, at least of the money 
advanced. The discharge of the principal is not immediately contemplat- 
ed. The holder of the Kanam, therefore, pays himself the interest, and 
also pays the Government tax, either directly or through the landlord. 
The overplus or a certain fixed amount in grain or money, is paid to the 
landlord. If, when viewed scientifically, it cannot be wholly regarded 
as a mortgage, it certainly cannot be wholly regarded as a lease, as nn- 
donbtedfy the land enures as security, if not for the principal, at least for 
the interest of the loan advanced. {Nellmja v. Yada^ I, L. E., Ill All,, 
382 ; ef. Kmmla Naiclien v. PitoliaeootyelhGtty^ X Moore, Ind. App., 386 ; 
IMsiint Lail v. TapesliH Bal, I. L. R., Ill AIL, 4.) On the question, 
whether a transaction amounts to a lease or to a mortgage, or whether 
it partakes of the character of both, the following oases may be usefully 
consulted v. Orecdlmree^ VIII Suth, W. R., 310; Fimag v. 

XXX Snth, W. R., 160 ; Isliaa v, VII Ben. B. Rep., 14 ; 

S. 0* XV Suth. W. B., 33 1 ; Jowaktir v. Sultan,^ XII Suth. W. R., 
214 ; Bheogdam v. Boy XII Suth. W. B., 215 ; Sill^ 

I. B, B., yni Calc., 254 ; VaamriY. Pata^mtUl^ II Mad. Bt. 0. Bep., 
382 ; MayUaraya v, Bakarayay I Mad. H, 0. Bep*, 8I ; BstruQherla v. 
VaiHeheHay B B. B,, II Mad., 314 ; PerlatkaU v. Mankud&y I. B. E., IV 
Mad., U3; MskU ^ j&mmj, 2 Hay, 150; distinguish Mppayya y, 
Vmmtay I. B. B„ VI Mad., 74; Maktab y* Collector of SmhajamWy 
I. B. R., T All., 410 ; AUnlbkari v, Kashiy I. B. R*, XI Bom., 462. 
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wliicli the maximum rate of interest was limited to twelve Leotuee 
per cent, in the Presidency of Bengal (h), after enact- 
ing in the lOtli section, that all mortgages are to be 
considered as virtually and in effect cancelled and re- 
deemed, whenever the principal sum, with the simple in- 
terest due upon it, nob exceeding twelve per cent, shall have 
been realized from the usufruct of the mortgaged property, 
provides in the next section for the adjustment of the 
accounts in the case of mortgages specified in section 10 : 

Where the mortgagee shall have had the usufruct of the 
mortgaged property, the mortgagee is to be required to 
deliver in the accounts of his gross receipts from the pro- 
perty mortgaged, and also of his expenditure for the man- 
agement or preservation of it. The mortgagee is to swear, 
or (if he be of the description of persons whom the Courts 
are empowered to exempt from taking oaths) to subscribe 
a solemn declaration, that the accounts which he may 
deliver in are true and authentic. The mortgagor is to be 
permitted to examine the accounts, and after hearing any 
objections he may have to offer, or any evidence that either 
party may have to adduce respecting them, the Court is 
to adjust the account.” 

You will observe that this enactment rendered it extremely The usury 
difficult for the mortgagee to realize more than twelve per 
cent, on the principal money. If he entered upon posses- 
sion, he was liable to account for the rents and profits^ and 
anything received in excess of the rate of interest sanc- 
tioned by the law was applied to the reduction of the 
principal. {Samar Ali v, Karimullali^ I. L. B., VIII AIL, 

402.) Mortgagees, therefore, hit upon the expedient of 
entering upon possession, not as mortgagees, but as lessees 
at a fixed rent. The lease was sometimes taken in the 
name of a third person, but the object in either case was 
the same, to evade the liability which the Begulations im- 
posed upon the mortgagee in possession. Such a transparent 
device could not, however, be sanctioned by our Courts of 
Justice, and zuripeshgee leases were regarded only as mort- 
gages, and the mortgagee was not permitted to use them as a 
shield against the claim of the mortgagor for an account. 

The rule was nob relaxed even when the rent reserved by 
the lease was shown to be a fair rent. In the case of 
Hanuman Bersad Pandej;, in which the mortgagee insisted 

Qh) As to laws regarding' nstiry at one time in. force in tM different 
Presidencies, see Maepherson on Mortgage, p. note. 
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that lie was in possession only as lessee, and was not liable 
to account for the gross proceeds, the rent reserved on the 
lease not being shown to be unfair, and it not being sug- 
gested that there was any attempt to evade the usury laws, 
Lord Justice Knight Bruce, in giving the judgment of the 
Privy Council, observed : — One point remains to be con- 
sidered, namely, whether, in taking the account between 
these parties, the defendant is to be charged as mortgagee 
in possession with the actual rents and profits, or only witli 
the rent fixed by the pottah. It is said for the appellant 
that the Sudder Dewany Adawlut did not set aside the 
pottah. In terms they certainly did not. But their Lord- 
ships think that it was part of one mortgage-security, con- 
sisting of several instruments of equal date with the mort- 
gage-bond ; and that it was intended to create, not a dis- 
tinct estate, but only a security for the mortgage-money, 
Mr. Palmer contended that a stipulation, such as this 
pottah evidences, may stand in India between mortgagor 
and mortgagee, and that the Regulations as to interest do 
not touch such a case. The Regulations provide for the 
case of an evasion of the law as to interest by invalidating 
the mortgage-security and forfeiting the claim of the mort- 
gagee to the principal and interest ; but Mr. Palmer con- 
tends that where there is no such evasion, and a hand fide 
and fair rent is fixed upon as representing conmmnihim 
anniSy the rents and profits of the estate, the Court ought 
to stand on tfiat agreement of the parties, and not to direct 
the taking of the accounts between mortgagor and mort- 
gagee on any other basis. It is certainly possible that by 
reason of the provision that the rent shall be a fixed one, 
notwithstanding losses and casualties, the mortgagee might 
be a loser, in his character of lessee, on an account calculat- 
ed on this basis; but notwithstanding that contingency, 
their Lordships think that, as it was not meant that the 
principal should be risked, it was virtually a provision to 
exclude an account of the rents and profits, and that the 
decree of the Sudder Dewany Adawlut, directing an 
account of the actual rents and profits, therefore proceeds 
on the right principle, and it is in accordance with the 
true nature of the secmity and the spirit of the Regula- 
tions.- ^ 

In the case of Roy Juewant Lall v. Sree, Kishen Lall 
{XIY S* D. A., 1852, p. 577), the Court seems to have thought 
that, where j a mortgage lease -was, granted, -and' ^whilst the^ 
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term was ranning, the mortgage account could not be 
taken; but it appears from that case that, in former deci- 
sions of the Court, nob reported, where the lease had expir- 
ed, the Court directed the account to be taken on the ordi- 
nary footing of the receipts of rents and profits of the mort- 
gaged estate. Their Lordships think that, under the 
Eegulations, unless the principal is meant to be risked, and 
is put in risk, the estate created as part of the mortgage- 
security, whatever be its form or duration, can be viewed 
only as a security for a mortgage-debt, and must be restor- 
ed when the debt, interest, and costs are satisfied by the 
receipts.^' 

It followed, therefore, that not only could the mortgage 
be redeemed before the end of the term, but that the rent 
reserved on the lease could not be taken as settling before- 
hand the annual amount with which the mortgagee was 
to be chargeable in account. The arrangement might be 
in every respect a fair one, but our Courts, in their anxiety 
to protect the debtor from usurious contracts, refused to 
give effect to such an agreement. A zuripeshgee lease, 
in fact, is nothing bub a mortgage, and though a lease like 
this in form may be for so many years, it may at any time 
be cancelled on the advance being proved to have been 
discharged with interest from the usufruct, or on the money 
being paid in cash. {Pultun v. Meshal, I Suth. W. E., 7 ; 
Nundlall v. Baluh, II Agra H. C. Eep., 122.) 

The position, however, of the usufructuary mortgagee 
has been greatly modified by the repeal of the usury laws, 
and I shall, therefore, ask you carefully to contrast the rights 
and liabilities of the usufructuary mortgagee as they stood 
before the repeal of the usury laws, and as they stand at 
the present day. 

I have already stated that down to the year 1855, a 
usufructuary mortgage, whatever might be tbe terms of 
the contract between the parties, came to an end by virtue 
of the enactment contained in Section 9 of Regulation X¥ 
of 1793, as soon as the principal, together with interest at 
twelve per cent., if no lower rate should have been agreed 
upon between the parties, was realized from the usufruct 
of the mortgaged property, or otherwise liquidated by the 
mortgagor. The mortgagor, therefore^ might redeem the 
property at any time, and the Oourt was bound to allow 
him to do m without any regard to the period mentioned 
in the mortgage. There might, perhaps, be good reasons for 
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Lecture enacting tliai ihe mortgage should be cancelled as soon as 
the money was realized from the usufruct, but it is difficult 
to see why the mortgagee should be compelled to be paid 
oft" by the mortgagor before the appointed time. There is, 
perhaps, no system of law which guards the rights of the 
mortgagor with greater jealousy than the English, and yet 
the Court of Chancery, in the absence of any fraud or im- 
proper dealing, will not set aside an agreement, postponing 
the equity of redemption to a long deferred day, and in 
one case, the Court refused to relieve the mortgagor, even 
though he offered to pay the whole of the interest receiva- 
ble by the mortgagee iu advance. [Broivn v. Cole, XIV L. J. 
N. S. Ch., 167. See also Burrovjes v. Molloy, II Jo. and 
Lat., 521 (e).] 

mortgagor, therefore, under the Regulations, had 
d the right to redeem at any time on payment of the 

gagor. money due, either on account of principal, or interest, or 

both, and it was no answer to such a suit that the term for 
which the mortgage had been granted had not expired, or 
that the money had not been realized from the usufruct. 
Position of The position of the zuripeshgeedar, perhaps, deserves 
a closer examination. I have already called your attention 
to the light in which zuripeshgee leases were always re- 
garded by our Courts. They were not regarded as mere 
leases, and could not therefore be set up as a defence in 
an action by the mortgagor for possession instituted before 
the expiration of the term. It is true that the decisions 
of the Sadder Dewany Adawlut of Calcutta at one time 
showed a considerable fluctuation of opinion, but all the 
more recent authorities are in favor of the view that a 
zuripeshgee, before the repeal of the usury laws, might 
be redeemed, even before the expiration of the term. 
{P%ngmi 8ingh v. Amina Khatwn, VI Suth. W. R., 6 : S. 
D. A., 1860, p, m ; S. D. A., 1852, pp. 280, 301) 

IJsnfracfcu- I will now discuss the nature of usufructuary mortgages 
created after the repeal of the usury laws. The utmost 
repeal of latitude is now given to the parties to contract in any 
manner they choose, and the restrictions, which the Regu- 
lations imposed on the creditor, have been wholly with- 
drawn. While the usury laws were in force, the mort- 
gagee was bound to account for the gross profits, allowance 

^ (i) Ttoe, may, , however, he . a ' proviso enabling the mortgagor to 

, , redeem ^ on a certain daj'or'on payment before ^ or after it. ^ {Mariims ' 

, ,v* XXXIT L, X 0h.;,13,) , ; 
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being only made for necessary outlay and expenses of col- 
lection, and tbe mortgagor could not deprive himself of 
this right even by contact. Since the repeal, however, 
of those laws, the mortgagor and mortgagee may make 
any contract they please, and the mortgagor may by con- 
tract deprive himself of the right to call for an account of 
the rents actually received by the mortgagee out of the 
estate. In the case of Mihunoo Loll v. Reet Bhoohiin Singh 
(VI Suth. W. E., 284), the Court observed : — '' With regard 
to the first part of the contention that a mortgagee in 
jjossession is bound in every case to account for the profits, 
and that a mortgagor cannot by contract deprive himself 
of his right, it is no doubt true that, while the usury laws 
were in force, a restriction in this respect did certainly 
exist. But this prohibition on the free power of the par- 
ties to contract as they please was solely a consequence 
of the usury laws then in force ; and on the abolition of 
those laws, the restriction in question fell with them. By 
Section 4 of Act XXVIII of 1855, it is expressly enacted 
that an agreement that the use of usufruct of any proper- 
ty shall be allowed in lieu of interest, shall be binding 
upon the parties. We are of opinion that a mortgagor and 
mortgagee are now at liberty to make what contract they 
please with reference to the profits of the mortgaged 
estate” This case is, therefore, an authority that the 
mortgagor is at liberty to contract in any manner he 
pleases, and will not be relieved from any covenant bind- 
ing him not to ask for an account of the actual profits. A 
zuripeshgeedar, therefore, is, as the law now stands, bound 
to account, not for the profits actually received by him out 
of the estate, but only for the rent reserved on the lease. 

The question has arisen whether a zuripeshgee, created 
since the repeal of the usury laws, may be redeemed before 
the expiration of the term specified in the deed ; and the 
reported eases on the point show the inclination of our 
Courts to treat zuripeshgees as ordinary leases, which can- 
not be put an end . to tefore the expiration of the term 
for which they have been created (/}. Zuripeshgee leases, 

(j ) Of course witere no term is fixed, a usufructuary mortgage may be 
redeemed at auy time, and the mortgagee will be eutifeied to re-enter 
on tbe property, if on taking an account it appears that the principal 
and interest have been satisfied. (Doul JVm'aym y» Mmjit Bingh I Cal. 
L, Rep., 256.) It is necessary to observe that the transaction in this 
case bore date the 18th of July 1845, but it seems to have been decided 
bn the assumption that it was unaffected by the usury laws. See also 
Ymneri v. II; Had. H.:O.Eep., 882. 
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Lectuee however, are sekloiii intended to Gi*eafce a distinct estate, but 
are only efiected as security for the mortgage-money. In 
this view, it would perhaps be difficult to treat them as 
ordinary leases. Be that, however, as it may, there is 
little doubt that a zuripeshgee, created since the repeal 
of the usury laws, cannot be redeemed before the term for 
wduch it has been executed has expired (It). (Kliajeh Loot/ 
Ali V. Goozraz ThaJcoor, XI Suth. W. 11, 408 ; Soorjim 
Ohoivdry v. Imam Bandee Begum, XII Suth. W. R., 527 ; 
Sreemunt Butt v. Krishna Nath Butt, XXV Suth. W. R., 10 ; 
Joomna Pershad v. Joyaram, II Cal. L. Rep., 26 ; Khojah 
Lutif All V. Goojraj, XII Suth. W. R., 528, note ; Ckunder 
Goomar v. Istuur Ghunder, XIV Suth. W. R., 455.) It 
is perfectly valid as an agreement settling beforehand the 
annual amounts with which the mortgagee would be charge- 
able in account, and as the equity of redemption may be 
postponed to any day that the parties may agree upon, I do 
not think that the Court will permit the mortgagor to pay off 
the mortgage-money and re-enter upon the estate before the 
expiration of the term for which the zuripeshgee has been 
created, that being the period fixed for the redemption of 
the mortgage. It may, no doubt, be suggested that, in 
the absence of any express stipulation, postponing the 
right of redemption, the mortgagor ought to be permitted 
to redeem; but, except in very badly-drawn instruments, 
there is sufficient indication of the intention of the parties, 
that the money shall be repaid on the determination of 
the term for which the zuripeshgee is effected, and as in 
the case of an ordinary creditor, the mortgagee has the 
right to refuse payment at an earlier date. It may, perhaps, 
strike some of you, that it is of no consequence whether 
you treat the zuripeshgee as a lease on a reserved rent, 
eras an agreement settling the basis on which the account 
between the parties are to be taken. This, however, is 
by no means so, and the distinction is an important one, 
as I shall endeavour to show in the next lecture. In either 
view, however, a zuripeshgee is valid since the repeal of 

(/^ The question, however, whether the transaction is a mere lease 
or a mortgage may he of considerable importance in cases in which 
limitation is set up as a defence, or in which a transaction is sought to 
be set aside on the ground of its improperly fettering the equity of 
^ ' Tedemptipn. Demi, I L. R.,' VI Bom., 674,; AlMl v. KmUi^ 

, l.n. R.,'XI BoiUm 46^.) The"question may also.urise xn^conneotion with 
;the jproviBionB of particular statutes, hhe Registration or Stamp Act, 
for instance. {Mmb ^7. Thaeeofy I. L. R., Eilh 
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Regulation XV of 1793, as an engagement excluding an 

account of the actual profits realized by the mortgagee iii ; 

possession. But it requires a clear expression of intention 
to deprive the mortgagor of his right to redeem. If, there- 
fore, a usufructuary mortgage is made for a definite term, 
but no further term is created, the mortgage may be re- 
deemed at the end of the term. {Ranara v. Rymppar, 

L L, R., Ill Mad., 213, K W. P„ 1853 ; p. 356.) 

It is necessary to observe that, iu the absence of any 
contract to that effect, a usufructuary mortgagee has no 
right either to foreclose or to sell the property comprised Forecio- 
in the mortgage. (Mohesh Sing v. Ghanhorjn Singh, I. L, 

R., IV All., 245 ; Shea Famyan v. Jai Gobincl, I* L. R., IV 
All., 281 ; Oangapmsad v. Kusagari, I. L, R., I All., 611 ; 

DuUi V. Bahadur, VII All. H. C. Rep., 55.) In a late 
case the Court observed : — ‘‘ Although it is true that these 
leases are treated by the Courts as usufructuary mortgages, 
and that parties to them have, to some extent, the rights 
of mortgagor and mortgagee, it does not follow that in a 
case of this kind the lessee is entitled to have the property 
sold. To do that would he to give him a greater security 
than he has'^stipulated for. All that has been held by the 
Courts in regard to transactions of this kind, as I under- 
stand it, is, that the parties ought to be considered, not 
simply as lessor and lessee, but as mortgagor and mortgagee, 
the lease being granted as a security for repayment of the 
money. This would put the lessor in the position of a 
mortgagor and give him the rights of a mortgagor, and, to 
the extent of the security given, would put the lessee in 
the position of mortgagee with the rights and liabilities at- 
tached to that character. What is now asked for is beyond 
that. We think that the decision of the lower Appellate 
Court is right, and that the plaintiff is not entitled to the 
decree which he sought in this suit.” (Kewal Sahu v. Mash- 
narain Sing, XIII Suth. W. R., 446.) A zuripeshgeedar, to 
whom the property itself is not pledged, has, therefore, a 
very imperfect security, (C£ Nundolal v. Kullipa, Mar- 
shall, 209; Muyeedannissa v. Dildat Sossein, Suth, 

W. E,, 178 ; for cases in which it was held that the 
property itself was mortgaged as security for the debt, see 
Phul M%ar Y. Mmli DAw, X L- R., II All, 527 ; Mun- 
molal V. Beethhoohun^ Yl Suth, W, R., 283, distinOTish- 

It is, perhaps, scarcely necessary to remind you that a 
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Lecture iisiifnictiiaiy mortgagee in possession may not, any more 
than a mortgagee in any of the other forms, deny the title of 
the mortgagor to mortgage or to redeem. {Santaji v. Baya- 
ji, Bom. P. J., 1876, p. 70; Ghinto v. Lahshman, P. J., 1876, 
Eedemp- P- 28.) As in other kinds of mortgage, one of several mort- 
tion when gagors in a nsLifructuary mortgage is entitled to redeem the 
severai^^ whole mortgage, but the rule does not, it seems, apply where 
mortga- possession is sought to be recovered on the ground that 
the debt has been satisfied out of the usufruct. In such 
eases the plaintiff can only claim his own share, and the 
extent of it should be determined in the presence of all 
the co-mortgagors. (FaJdr Buhiish v. Sadat Al% I. L. R., 
VII All, 376; but see Mivza Ali Rem v. Tarasoondari, II 
Suth. W. R., 150.) The mortgagor who redeems the whole 
estate will be entitled to possession and receipt of the whole 
of the rents, subject to account with his co-mortgagors. 
(Oobind Pershad v. BwarJcanathf XXV Suth. W. R,, 259.) 
Redemp- A usufmctuary mortgage may be redeemed within the 
same period as any other mortgage. Before the passing 
of Act XIV of 1859, however, a usufructuary mortgage 
might he redeemed at any time ; but, as the law stands 
at present, the mortgagor must exercise the right of 
redemption within sixty years from the time when the 
right to redeem or to recover possession accrues to the 
mortgagor. The period, however, as I have already had occa- 
sion to observe, may be enlarged by a written acknowledg- 
ment by the mortgagee (Q. It must be borne in mind 
that the general article relating to suits for immoveable 
property has no application to an action by a mortgagor 
•who has executed a usufructuary mortgage for a term of 
years, seeking to recover possession of the mortgaged pro- 
perty, alleging that the' mortgage-debt has been paid off. 
The possession by a mortgagee for a term of years after the 
expiration of the term is not necessarily adverse to the 
mortgagor, and so long as the relation of mortgagor and 
mortgagee exists, the mortgagor has sixty years within 
which to redeem. (Ghuda v. Mahant^Bom. P, J., 1883, 
p. 145. Distinguish Gopal v. Besai, 1. L. R., VI Bom., 674.) 

There are some other points connected with usufruc- 
tua^ mortgages, which, however, will be more con- 
veniently discussed in the next lecture when I come to 
treat nf: accounting. 

(2) See larfelier on the snbjeot of limitation ^enemlly, App. Sta* 
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Liability of mortgagee in possession to account— Piegiilation XV of 1793— 

Meaning of ‘‘ gross receipts”— Mortgagee not competent to create middlemen 
—Allowance for expenses of collection— Practice of oiu- Courts— Nature of 
accounts which mortgagee is bound to produce— Verification of accounts— 

Right of mortgagee to interest not exceeding 12 per cent ,— Mahlmn Loll 
V. Sreehlssen Liability of mortgagee since Act XXVIII of 1855— 
Zuripeshgee leases— Allowance for necessary repairs— Improvements how far 
allowed— Payment of Government revenue— Mode of taking accounts— 

Liability of mortgagee after notice of subsequent incumbrance— Mortgagor 
not liable to account— Mortgagee not a trustee for mortgagor— Wassiliit 
distinct from usufruct— Mortgagee chargeable with occupation rent— Suit 
for redemption— Practice of the Courts in Bengal— Procedure in such cases 
elsewhere. 

I STATED in the last lecture that the position of the mort- Mortgagee 
gagee in possession has been considerably modified by the 1 “ob?****' 
passing of Act XXVIII of 1855. It will, therefore, he 
convenient to deal, in the first place, with mortgages 
governed by Bengal Regulation XV of 1793 (a), and then to 
deal with those which are governed by Act XXVIII of 1855. 

In mortgages created before the repeal of the usury Liability 
laws, the mortgagee, if in possession, is bound to account 
for the gross proceeds, allowance, however, being made for pSsim 
the “costs of collection and preservation of the estate 
in mortgage,” and any contract excluding au account of 
the actual rents and profits, is, as I said in the last lecture, 
as a rule, wholly inoperative. {Hyder Buhh v. Eossem 
Bulcsh, IVSutLW. E., 103; Fuzhol Buhnm v. Ali- 
humm, y Suth. W. R., 163 ; Punjum Singh v. Amemot, 
Khatoon, VI Suth. W. R., 6; Eoorga Debee v. Issur 
Ohunder, X Suth. W. R., 367. Distinguish Mahadu v. 
Bhagimtti, Bom. P. J., 1877, p. 169, where the Court held 
that no conditioner an account could be engrafted on the 

(^) As to laws regarding usury, at one time in force in the different 
presidencies, see MaopBerson, p, 149, note. I may mention that the 
rule of dmrhhfo^t is still applied in the Prmdency of Bombay, but not 
where, in taking the accounts against the mortgagee in possession, credit 
is given to the mortgagor for the rents and profits as against the prin- 
cipal and interest due to the mortgagee. {IMhnhlm Patmolmni r. Mul- 
ckmd MmoMndf V Bom. H. 0, Eep*, 196; BheolaH v. Dhane^ 11 
Agra H. 0. Eep., Fart II, 194 ; Mmyan y* IX Bom. H, 0. Eep., 

86 j Eafi ?» BdmihJmtj I L E., IX Bom,, 2BS.) 
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Lecture conh’act;.) And tlie mere fact that the purchaser of tlm eqiii- 
VIII. ty of redemption retained a certain sum for payment to the 
mortgagee as due on the mortgage, would not preclude 
the former from claiming an account. (Jafree v. Ounga, 
III Agra H. C. Rep., 91 ; Bibee Suyeedim v. Ziihoor, Siith, 
W. R., 1864, p. 44.) But there may be cases in which 
the mortgagee may relieve himself from the obliga- 
tion ; for instance, when the only sum he is to receive 
beyond the interest allowed by law is an unvarying and 
not a fluctuating amount which the Court, under the circum- 
stances, regards as a fair allowance for the costs of collection. 
(Badri Frosacl v. Mimtli BJiiir, I L. R.,II All, 593.) But an 
agreement to exclude accounting absolutely would not, as I 
liave already said, be sustained under the usury laws, nor 
would a mere recital of such an agreement, in the absence 
of a new contract in a document executed after the repeal 
of those laws, affect the right of the mortgagor to call for an 
account. {Malitahhum v. The Collector ofShahahad, I L.R., 
V All, 419 (6).] The duty of the mortgagee is defined in 
Reguia- Section 11 of Bengal Regulation XV of 1793, which says : — 
Qi\m, “ adjustment of the accounts, in the cases of mort- 
gages specified in Section 10, where the mortgagee shall have 
had the usufruct of the mortgaged property, the mortgagee 
is tobe required to deliver in the accounts of his gross receipts 
from the property mortgaged, and also of his expenditure 
for the management or preservation of it. The mortgagee 
is to swear, or (if he be of the description of persons whom 
the Courts are empowered to exempt from taking oatlis) 
to subscribe a solemn declaration, that the accounts which 
he may deliver in are true and authentic/^ 

M’s caX Now, although the section speaks of the gross receipts, 
they must be such as the mortgagor himself could have 
realized before the mortgage, and if he could not by reason 
of an intervening lease call for the account of the collec- 
tions, neither can the mortgagee. The terms of the law 
are not inflexible, and must receive a construction such as 
may suffice to accommodate its provisions to the variable 
and different natures of estates and possession. (Shah 
Mahliun loll v. Sreekissen Sing, XII Moore Ind. App., 157 ; 
XI Suth. W. E., B. 0., 19.) The mortgagee, however, 

(h) The mole of accountia^, except where it is only a device to 
exclude accounting altogether, may, of course, be regulated by the terms 
" ,of ' the, deed.' ; (jScsm PersAad j* KUhen, III, Agra' H. 0* 

^ y‘.,£fwmioyeef.XIV^ Moore Ind. 'App.,, 443, Of. 4i5L; S. D. A,,' 

ISIS, p.'S49 ; 1855, p.,22.) 
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must not create a middleman between liimself and the LECTuitis 
tenants ; and if lie does so, he is not relieved from the respon- 
sibility of accounting for the gross rents payable by the 
tenants. (S. D. A., 1852, p. 1137; S. D, A., 1857, p. 1513.) 

Again, a mortgagee in possession cannot grant a title to 
any one for a period in excess of the duration of liis own 
interest in the estate, and it would seem that, unless the 
tenant of the mortgagee attorns to the mortgagor, the 
latter will not be entitled on redemption to sue the 
former for rent. {Acljoodkya Sing v. OirclJiaree^ II All. 

H. C. Rep., 199.) In England large leasing powers have 
been given both to the mortgagor and mortgagee by the 
Conveyancing Act of 1881, but in this country it seems 
that the mortgagee in possession, and the same remark 
applies to the mortgagor, is only entitled to create a tenancy 
from year to year, or in the case of house property, from 
month to month, in the ordinary course of management. 
Formerly in England a mortgagee could not make a valid 
lease without the concurrence of the mortgagor except in 
a case of necessity. {Eungerford v. Clay, 9 Mad. 1 ; Gorhett v. 
Ploivdenj 25 Cli. Div., 678.) Nor was the mortgagor in 
possession clothed with any implied authority to let the 
premises, even from year to year, at a rack rent. (Keech v. 

Hcdlj and the notes to it, I Smith L. C., 574.) The rule, 
however, would seem to be a somewhat inconvenient one, 
but as pointed out by Lord Mansfield, it is not likely to 
work any practical mischief, for where the lease is not a 
beneficial lease, it would be undoubtedly for the interest 
of the mortgagee to continue the tenant. Where the lease 
happens to be a beneficial one, the tenant may always put 
himself in the place of the mortgagor by redeeming the 
mortgage. » 

The mortgagee, however, is not an assurer of thecontinua- Qross 
tion of the same rate of profit as the mortgagor was able 
to raise, although he may be liable for the non-receipt of ^ 
profits which he might have received with common care 
and attention. (XII Moore Ind. App., 192-193.) 

In England a mortgagee accounts for rent according to 
the rate at which the premises were let when he took 
possession, mites the contrary is shown by him, (Black- 
lock V, Barms, Sel. Ca. Gh., 53.) This rule, however, must 
be applied with great caution in this country, where so 
much depends on personal qualities, and where a change 
of management and possession may cause a falling off of 
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Lecture receipts ; an estimate of a preceding rental, is not, there- 
Till, fore, always a proper measure of actual receipts. (XU 
““ Moore Ind. App., 1 93.)(c) 

The mortgagee is, strictly speaking, liable only for the 
amount actually realised by him, except in cases of fraud 
or wilful neglect of which primd facie evidence must 
be given by the mortgagor. The general rule on the subject 
is that the mortgagee in possession is only accountable 
Mortgagee for .what lie has received, and is not bound to take any 
particular trouble to make the most of another’s pro- 
St. perty. Choti v. Kalka, VII All. H. C. Rep., 100. (d) 

But, on the other hand, lie is bound, as pledgee of the 
estate, to take the same care of it as every prudent owner 
is in the habit of taking of his own property, and he is 
responsible for waste, for the consequence of wilful de- 
fault, and for all loss resulting from negligence amounting to 
a breach of trust; but the mortgagor cannot lie by 

(e) I am, however, bound to add that a more stringent rule seems to 
have been acted upon in some of the earlier cases in the reports, and in 
taking the accounts, the mortgagee has been held answerable for the 
rents exhibited in the rent roil of the state in the absence of any satis- 
facitory explanation as to the reasons for the non-realization of any 
portion of the rents. In the case of Clioley Harlotis v. Pltmi 
Court observed : “ The principal Sadder Ameen has correctly made the 
jummabimdee, or gross rental, the basis of the account. It is the busi- 
ness of the mortgagee to realize the rents, and he is allowed 10 percent, 
on the collections, in addition to the legal rate of interest on his debt 
on account of the trouble and responsibility involved in this duty, It is 
only on a special plea that the balance accrued from circumstances 
beyond his control, that he can be allowed to deduct outstanding arrears, 
Ordinary baknces must be held to be covered by the allowance of 10 
per cent, given for the trouble of oolleoting. No circumstances have 
been alleged by the appellant in this case which can entitle him to have 
the asserted balance of rent thrown out of the account.” N. W. P. 
1854, p. ^71, cf. Chqlwy Lall Kalian Bass ^ N. W. P. 1854, p. 159; 

Majak Seem Singh v. Sahao Luchmon ’'Bass, S. D. A., N. W. F. 1853, 
p. 564 ; Meer Booiiead Ally v. Beendyal, S. P, A,, N. W. P. 1864, p. 201 ; 
Syed Wazeef Alee^ y. Jugmokon Singlii S. B. A., N. W. P. 1864, p. 465 ; 
Khyaleemm v. Ban Byal^ S. D, A., N. W. P, 1866, p. 61 ; AMm 
V. Saliil) AUe^ B. B, A., N. W. P. 1866, p. 356; Rmtgeet Singk 
V, Ifusst, Bliaoltliin Aoliaraj Koo}mar, B» B. A, 1868, p, 3847; Jhnjjo Saluw 
v, .Surrach Chmtl Sahoo, S. B. A. 1860, voL I, p. 639 ; see also Mlrza All 
Meza V. Tam Soofideree^ 2 W. E., 160. It seems to me, however, that in- 
stead of allowing the mortgagee in account a fixed percentage on the 
collections on account of his trouble and responsibility, that, while on 
the one hand, he ought to be allowed only his reaspnable expenses, he 
should not, on the other hand, be regarded as an insurer of the rents and 
' profits', of the, .mortgaged premises for the benefit of the mortgagor. 

■' ' ' " For the English law on the subject, see Fisher’s Mortgage, 869-860. , 

' A^ regards- the duty of -a mortgagee of -a fractional" share .of an 
estate ' held in joint tenancy, . Mi7*-za ■ Ali Mem v/ Tam'BmMor% 
.'ILSuth.W.'E,, 160,;'^, 
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witliout giving notice, and afterwards charge the mort- Leotusb 
gagee with the effect of liis own negligence. (II Wh. 

&j Tnd. L. C., 771, and the cases there cited. ) The 
civil law is the same, requiring of the creditor exact 
diligence” in the custody of the thing pledged; and to 
be as careful in that custody as the average of careful men 
iisuall}^ are in their own affairs : Inst. lib. Ill, tit. xiv, 4, 

Dig. lib. XIII. tit. vii, 14. And so bj the Hindoo Law, 
as expounded by Sir T. Strange (Chap. XII), the creditor 
in possession of the property pledged will be bound to in- 
demnify his debtor, for any damage it may sustain in his 
hands through want of due care ” (Note by Editor to Gfirjoji 
V. Jfes/i(XV,IIBom.H.C.Eep.,p. 213; N. W. P. 1852, 436; 

N. W. P. 1854, p. 1) (e). Such being the nature of the obli- 
gation of the mortgagee, it follows that if the security is of a 
wasting nature, and is suffered to deteriorate, the mortgagee 
will be precluded from following other assets (Coote, 1118). 

Similarly the mortgagee of an agricultural holding will 
be liable if he is guilty of gross mismanagement in the 
cultivation of the land, and a mortgagee in possession of 
cultivable land must cultivate the ordinary crop which it 
is capable of yielding. (Qirjoji v, Keskaomv, II Bom. H. 

C. Rep., 211, the head-note of which is incorrect ; Wragg v. 
Denham, II Y. & C., Exe., 117.) 

It seems somewhat doubtful upon the authorities ( I Agra 
H. 0. Rep., 281 ; Cf N. W. P. 1864, p. 305) whether a usiifruc- 
tuary mortgagee can plant trees without the consent of the 
mortgagor, but if. he does, he will be liable to account for 
the profits arising from the trees planted by himself on the 
mortgaged land, and he may either be charged with a fair 
occupation rent or with the actual net profits realized by 
him after deducting all outgoings, and allowing a reasonable 
rate of interest on the capital employed in the undertaking. 
(Prabhakar v. Pandumng, XII Bom, H. 0. Rep., 88.) 

You will observe that the mortgagee is entitled to 
expenses of collection, and a fixed percentage on the gross 
collections is generally allowed to him under that head vary- 
ing from five to ten per cent. In one case, however, the 
Court observed : N o item should be allowed to the mortga- 
gee, which is not either admitted by the mortgagor, or sup- 
ported by evidence of some sort. For instance, neither ten 

( 0 ) Of. Mofes Y. PoUoeh, 30 !>,, 330, 'where it was held that the 

sacoortBts of the mortgagee are not suffloient if thej only show sums 
received la lump from the mortgagee^ .agent. 
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ooddeen v. Ramchand, V Suth, W. B., 53 ; Ramlochan v. Leotitre 
Kunhyalal, VI Sutli. W. R., 84^ ; Tasaduk v. Beni, XIII 
Cal. L E., 128 ; N. W. P., 1850, p. 24^4) 

It used to be thought at one time that the accounts Verifi- 
must, ill every ease, be verified by the mortgagee himself, 
and that the terms of the law were inflexible. The Privy 
Council, however, observed in a late case Their 
Lordships think that the language which, like other provi- 
sions of the earlier Regulations, is curt and applied to the 
more common cases, must, to preserve even the spirit of the 
enactment itself, be construed reasonably, as admitting in 
case of necessity, of some delegation also in the person 
deputed to perform the duty of attesting the accounts. 

If the general manager who did all, and knows all, with 
whom the mortgagors, with that knowledge, contracted, 
whose name is used, whose accounts [in one sense they are ; 
and who far more than mere representative knowing nothing 
of their own knowledge of the transactions, satisfies the 
spirit of the law swears to the truth of them, it is such a 
reasonable compliance with the spirit of the law at least, 
that its performance, in a case circumstanced like the pre- 
sent, by a substitute, furnishes no ground whatever for 
suspecting malpractice or designed evasion of the law; 
and with that alone their Lordships are concerned in this 
case, since the mere mode of the verification has no other 
importance in this case than as it raises a case of suspicion 
against the accounts themselves.” (Shah Makfmm Loll v. 
Sreekishen Singh, Xll Moore Ind. App., 157; XI Siith. 

W. R., R 0,, 25.) 

The necessity for an account, however, does not arise in 
every case. In the case of a usufructuary conditional sale, necessary, 
for instance, the mortgagee is bound to account only when 
the mortgagor has deposited the principal, leaving the 
question of interest to be afterwards settled, or has deposit- 
ed all that he alleges to be due, or assorts that the whole 
of the debt has been liquidated by the usufruct. (Forbes v. 
Ameemnism, X Moore Ind. App., 340.) The onus is on 
the mortgagor to show that the debt has been discharged 
out of the usufruct. (Mukhum Loll v. Sreekishen^ XIlMooTe 
Ind, App., 157 ; Bama Soonduree v. Sama Soonduree, X 
SniKW,T^., ZOl ; Qt Kullyan Dm y, 8heonundun,'£Vlll 
Suth. W. K, 65, where the onus is said to be on the 
mortgagor to show that the principal sum has beensatis- 
fied, and on the mortgagee to snow what, if anything, 
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is due to him for interest.) (/) If the mortgagee refuse or 
neglect to deliver in the accounts, the Court must take 
the best evidence available and decide upon it. The 
general presumption will, no doubt, be against the mort- 
gagee, but this would not justify the Court in accepting 
without examination any evidence which may be offered 
by the mortgagor. Presumptions in odium spoliatoris have 
known limits, although it may iairiy be doubted if those 
limits have not been overstepped in some of the cases in 
the books. (Shah Makhum Loll v. Sreelcishen Singh, XII 
Moore Ind. App., 157; XI Sutb. W. R, P. 0., 25; Shah 
Gholmn J^azaf v. ilussanmt Emmiun, IX Suth. W. E., 
275; Mohanlal v. Goluch Ghunder, X Moore Ind. App., 
1 ; Hashum v. Ramdhone, VII Suth, W. R,, 82 ; Tikaram v. 
Kamiram, Bom. P. J. 1876, 191.) 

I have already said that in a mortgage, created before 
the repeal of the usury laws, the mortgagee cannot take 
any higher interest than twelve per cent, on his money. He 
may, no doubt, agree to take less, and such agreement will 
be binding upon him. But he cannot in any case exceed 
the limit fixed by .the Regulation. Cases, however, may 
occur in which the interest reserved by the mortgage will 
not be the true measure of the annual stipulated return for 
the loan, A very interesting question on this point arose 
in the case of Shah Mahhimn Loll v. Sreekishen Singh, The 
interest reserved by the instrument of mortgage was nine 
per cent., but the mortgagor, as part of the transaction, 
executed a lease in favour of the mortgagee, which would 
leave to the mortgagee an annual profit of something more 
than three per cent, on the principal money. The mortgagee 
thus secured to himself a return of something more than 
twelve per cent, on his money. The mortgagor brought a 
suit, not for avoiding the transaction altogether as a 

(/) Ordinarily wliere there is no question of the satisfaction or discharge 
of the mortgage-debt, on taking the aoconnt on a mortgage, it lies 
upon the mortgagee to prove what is due from the mortgagor in res- 
pect of prineipal and interest. In a mortgage snit, where the defendant 
admitted that he was in possession of the property in dispute as a 
mortgagee under the plaintiff, but refused to put in evidence the 
mortgage-deed, which was insufficiently stamped, it was held that the 
plaintiff was entitled to redeem on paying what was due from him 
on the mortgage, together with the costa of the suit, and that, if the 
mortgagee refused to pay the penalty and put the mortgage-deed in 
evidence, he could only be credited in the account with the sum which 
the plaintiff admitted to be the amount of the principal, and must be 
debited with the income derived from the land, since he, the mortgagee 
had been in possession. ( ^an0a v. Bayajef*, I. h. B., VI Bom., 669.) 
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cievics io evade the laws against usury, but for redemp- Lecture 
tion, and contended that, under the Eegulation, the mort- 
gagee, while he could not demand more than the rate of 
interest specified in the deed of mortgage, was bound to 
account for the actual collections, and that such account 
could not be excluded by the lease which was only part 
of the mortgage security. The Privy Council, while holding 
that the mortgagor had a right to insist on tlie mortgagee’s 
accounting for the actual collections, were of opinion that 
the latter was entitled to have the bargain performed, so 
far as the law allowed, and that the rate of interest reserv- 
ed by the mortgage was only a part of the annual stipulat- 
ed re kirn for the loan which would not have been grant- 
ed at nine per cent, only, the rate mentioned in the deed of 
mortgage. In giving judgment, their Lordships observed: — 

It is clear that if the mortgagees bad been suing the mort- 
gagor on the mortgage-deed for the debt, they could have 
recovered no higher rate of interest than nine per cent., the 
contract being in writing and incapable of being varied 
by parol evidence ; but this is by no means decisive of the 
question, for, supposing that the extra profits on the several 
engagement forming one mortgage security had amounted 
only in the whole to three per cent, making a twelve per 
cent, only in all, precisely the same consequence would have 
ensued ; the reserved interest would have been correctly 
viewed as constituting part only of the profit, and as such, 
would have been all that the parties stipulated for as to 
that part of the transaction ; but it would not have mea- 
sured the stipulated return for the loan annually. The 
rules of evidence and the law of estoppel forbid any addi- 
tion to, or variation from, deeds or written contracts. Makhtim 
The law, however, furnishes exceptions to its own salu- 
tary protections ; one of which is, when one party for the 
advancement of justice is permitted to remove the blind 
which hides the real transaction, as, for instance, in cases of 
fraud, illegality, and redemption, in such cases the maxim 
applies tnat a man cannot both affirm and disaffirm the 
same transaction to show its true nature for his own relief, 
and insist on its apparent character to prejudice his adver- 
sary. This principle, so just and reasonable in itself, and 
often expressed in the terms that you cannot both appro- 
bate and reprobate the same tranvsaction, has been applied 
by their Lordships in this Committee to the consideration 
'.ofJndian appeals as ono' applicable also in the Oourts^ of 
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Lbctueb that country which are to administer justice according to 
equity and good conscience. The maxim is founded not 
lUxm. BO much on any positive law, as on the broad and univer- 
sally applicable principles of justice. The case of J'orhes v. 

Begum (X Moore Ind. App., 356) furnishes 
one instance of this doctrine having been so applied, where 
it is said in the judgment of their Lordships : — ' The res- 
pondent cannot both repudiate the obligations of the lease 
and claim the benefit of it.’ Unless, therefore, some posi- 
tive law has said that, in cases similar to the present, the 
written engagement, though not extending to the whole 
profit stipulated, must be adhered to against the defendant, 
thougfi the plaintiff may go bejmnd it to show the full ex- 
tent of the profit, and so to be relieved from the consequen- 
ces of his actual contract, their Lordships must hold that 
the bargain disclosed should be performed so far as the law 
allows ; in other words, that twelve per cent, was in this in- 
stance the interest to be computed.’" {Shah Makhum Loll v. 
STeekisheii Singh, XII Moore Ind. App., 157 ; XI Suth. 
W. R., P. C., 21 ; Tasiedukr. Beni, XIII Cal. L. Rep., 128 ; 
Perladk t. Broughton, XXIV Sufch. W. R., 275.) The 
judgment of their Lordships, however, does not touch the 
general rule on the subject, which is, that in usufructuary 
mortgages, where there is no stipulation for interest, the 
mortgagee is not entitled to any, but must be satisfied 
with the usufruct whicli goes in lieu of interest, although 
such usufruct may imt amount to twelve per cent, on the 
principal money. {Ganga Fersad Roy v. Bihee Enayit 
XVI Suth. W. R, 251, distinguishing Ala- 
khum Loll v. Sreehishen Singh, XII Moore Ind. App., 157. 
Of. ILuUyan Das v. Sheommdim, XVIII Suth. W. R., 65 ; 
Raon V. Admed, Bom. P. J., 1882, 385.) 

Effect of We saw in the last lecture that, since the repeal of the 
menf mvt” against usury, a mortgagee may always relieve him- 

to account, self from the liability of accounting for the actual profits 
by an agreement with the debtor. The prohibition on the 
free power of the parties to contract in any manner they 
please has been withdrawn. The profits may be either 
taken in lieu of interest (Act XXVIII of 1855, section 5), 
or the parties may agree upon a certain sum beforehand, 
as the basis on which the account between them is to bo 
taken, and this brings me back to the question of lauri peshgee 
Jeases. ^ ''You will' remember that our, Courts refused 'to 
/ acknowledge,, 'zuripeshgees' as ^deases nn, a reserved"; rent, 
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because they might be made the means of obtaining usii- Lbctitue; 
rious interest. That argument cannot any longer hold 
good, now that the laws against usury have been repealed, 
and a mortgagee, entering into possession as a zuripeshgee- 
dar, will probably be now regarded, not as mortgagee in 
possession but as lessee at a fixed rent. (See Lecture VIL) 

The relation, however, is so peculiar that we must be cautious 
in extending to it all the incidents of an ordinary tenancy. 

The English Court of Chancery, I must tell you, looks 
upon such transactions with the greatest jealousy, a jealousy 
which has not been relaxed by the x^epeal of the usury laws. 

One effect, says Vice-Chancellor Stuart, of the repeal of 
the usury laws was to bring into operation to a greater ex- 
tent than formerly another branch of the jurisdiction of the 
English Equity Courts, namely, the principle which pre* 
vented any oppressive bargain, or any advantage exacted 
from a man under grievous necessity, from prevailing 
against him.’’ “In order, ’b adds the learned Judge, “ to 
render a contract or an agreement of any kind binding, 
there must be the assent of both parties to the agreement, 
under such circumstances as to show there was no pressure, 
no influence existing of a kind to make the assent an imper- 
fect assent, or an assent which, under other circumstances, 
would have been refused. If the assent to the agreement 
is not an assent given under such circumstances as that 
both parties are on an equal footing, and the agreement, 
one perfectly free from any influence or pleasure in the 
eye of this Court, it is not an assent sufficient to constitute 
an agreement.” (Barret v, Eartly, 2 L. R., Eq., 795.) 

It may, however, be suggested that such a doctrine, im- 
less fenced in by limitations, which would narrow its appli- trine, 
cation only to every exceptional cases, would be likely to 
introduce the very same evils which the Legislature intend- 
ed to remove when it applied the sweeping brush to the 
usury laws in our statute book. Indeed, the doctrine itself 
in its relation to debtors and creditors is a “ survival.” It is 
another illustration of the “ half-conscious repulsions,” 
which we feel to doctrines which we cannot deny^ In 
speaking of them, Sir Henry Maine says It seems to 
me that the half-conscious repulsions which men feel to 
doctrines which they do not deny, might often be examined 
with more profit than is usually supposed. They will some- 
times he found to be the reflection of an older order of 
ideas. Much of moral opinion is no doubt in advance of 
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Lectuee law, for it is the fruit of religious or philosophical theories 
VIII. having a different origin from law and not yet incorporat- 
ed with it. But a good deal of it seems to me to preserve 
rules of conduct which, though expelled from law, linger 
in sentiment or practice. The repeal of the usury laws 
has made it lawful to take any rate of interest, yet the 
taking of usurious interest is not thought to be respectable,, 
and our Courts of Equity have evidently great difficulty 
in bringing themselves to a complete recognition of the 
new principle.” (Maine’s Village Communities, p. 195.) 
Moral I have dwelt at some length on the point, as there are 
seiiti- indications at the present moment of a desire on the part 
meats. Courts to introduce into this country some of the 

doctrines of the English Court of Chancery, which rest, 
not upon the basis of economical science but upon certain 
vague moral sentiments, which lie outside the pale of 
positive law. See for instance Vina^ak v. Raghi (IV 
Bom. H. C., Eep., 202, A. C. J.) 

Extent of We saw that since the repeal of the usury laws, a 
liability mortgagee may not only receive the rents and profits in 
to account. interest, but he may also protect himself from 

accounting for the actual receipts by an agreement with 
the mortgagor. In the absence, however, of any such 
agreement, the mortgagee is still bound to account for 
every farthing received by him out of the estate, and he 
will not only have to account for the rents actually rea- 
lized, but also for such as he might have received but for 
Ills wilful defaiilt(gf). 

Allowance A mortgagee, however, is entitled in account to any 
for iieces- outlay made by him ill the preservation of the property, 
necessary repairs, and interest is generally allowed 
on the amount of the outlay at' the rate reserved by the 
mortgage. In the case of Jogoiclrmiath Mullick v. Raj- 
narain Palooye (IX W. R., 488). Mr. Justice Kemp 
observed ^ Under the law as administered in this country, 
a mortgagee in possession is in the position of a trustee. 
The mortgagee must use the mortgaged premises as liable 
to become the property of the mortgagor, and must not do 
anything to diminish the security upon which the money was 
lent. In this case, the mortgaged property was a thatched 

(g) ' Where the rights of the parties axe defined by a decree of Court, 

' /'they must he, determined, not with reference tO' the general’ Jaw, hat 
, ,,mth reference to 'the, terms of the decree. ' 1/ 'L. R,/ 

; ' ' , ; Will Bom. , SOS, where 'the mortgagee in' possession, under ; a, decree ' was ^ 
' heI(lnot,l|ablevtoAoeount to' the. mortgagor, for the^Tehts anil profits;) ' 



BEFAIilS. 


house. To allo\Y it to fall out of repair and to become im- Lecture 
inhabitable, would have been diminishing the value of the 
security on which the money was advanced, and preventing 
the mortgagor from paying olF the debt from the usufruct. 

It is the bouiiden duty of the mortgagee in possession to 
keep the premises in necessary repair, and he will be 
allowed to charge for the same with interest.” {Ameeroola v. 
Eamdass, II Agra H. C. Rep., 187 ; Manchursa v. 
Kainriinisci, Y Bom. H. C. Rep, 109, A. C. J; Bagho v. 

^Anaji, Y Bom. H. C. Rep., 116, A. C. J. ; Jamal v. Maha- 
‘med. Bom. P. J. 1874, 7 ; Balaji v. Nana, Bom. P. J. 1881, 

195, a case of repairing wells). 

You will observe that, in the judgment of the Court in Kepnirs 
Jogendmnath Mullich v. Bajnarain Palooye, it is said 
that it is the duty of the mortgagee to keep the mortgaged sory. 
premises in repair. This is, no doubt, true in a certain 
sense, but the proposition requires one qualification. A 
mortgagee is not bound to make any outlay even in 
necessary repairs, except where there is a surplus left after 
the deduction of the interest from the rents. A different 
rule might be ruinous to the mortgagee. 

A mortgagor is not only bound to pay as the price of 
redemption the cost of proper and necessary repairs, but ^ ** 

also any expenses incurred by the mortgagee in restoring 
the mortgaged premises where they have been accidentally 
destroyed, and tlie mere fact that the expenses greatly exceed 
the amount of the principal money secured by the mortgage 
would not, it seems, constitute over improvement. ( Manckar- 
ska Ashjpcmoiori v. Kumrunisa Begum, Y Bom. H, C. Rep., 

109.) A mortgagee has also been allowed in this country 
for the expenses incurred in connection with the Revenue 
Survey of the land mortgaged to him. {Bapusabin Sadasiv 
V. Bamjibun Oopalji, 11 Bom. H. C. Rep., 220 (h). If, how- 

(k) It is necessary to state tkat tLe Bombay High Court has refused 
to apply the strict rule of the English Courts of Equity as against a 
mortgagee in possession under a mortgage made before the decision 
of the Court in Bamji v, Ohintoo, and who had been led into the belief 
that by reason of the non-payment of the money at the time fixed in the 
mortgage-deed his'right had become absolute. {Anandrm md Devrav v. 

Mavji, II Bom.H. 0, Hep., 2H ; Smith v. Simpson, TII Moore, 205 ; 

Mamjl V, Ohintoojl&om. H.O., 199 j Mamshet v. Pmdhay, VIII Bom. H. 

0, Eep„ 236, A. 0. J.) If the mortgagee is not called upon to account, no 
allowance will be made for cost of repairs, such cost being necessary to 
the enjoyment of the profits. (Lahshman v. Jffaid, I. L. E., IVBom., 584.) 

But he may be entitled to be repaid sums expended in constructing a 
new worh, an embankment, for instance, for the protection of tho 
mortgaged property, (Fakir v. timabai, Bom, P, J., 1884, 9.) 
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Lecture ever, there is an express agreement between the parties on 
VIII. the point, it is not competent to the court to go outside the 
“ instrument. (Warayan v, Ecmgu Bai, I. L. R., V JBom., 
127.) 

Sanimarj. To sum up what I have said ; the right of the mortgagee 
to be reimbursed for necessary repairs is not co-extensive 
with his liability to answer for non-repair by which the 
mortgaged premises may be diminished in value or wholly 
destroyed. The mortgagee in possession is not bound to 
rebuild a ruinous house, for instance, or increase his debt by 
laying out anything beyond the rent. The property may 
deteriorate by lapse of time, or even owing to want of 
repair, but the mortgagee will not be held answerable in the 
absence of gross or wilful negligence. The extent to which 
the mortgagee may safely go in repairing the mortgaged 
estate, is thus laid down by Fisher in his work on Mortgages, 
and the rule has been followed in this country as found^ed in 
equity and good conscience. ‘'The mortgagee will be 
allowed for proper and necessary repairs to the estate, and 
if buildings are incomplete or become ruinous so as to be 
unfit for use, he may complete or pull them down, and 
rebuild for the preservation of his security. And the 
rebuilding or repairing may be done in an improved 
manner and more substantially than before, so that the 
work be done providently, and that no new or expensive 
buildings be erected for purposes different from those for 
which the former buildings were used, for the property 
when restored ought to be of the same nature as when the 
mortgagee received it ; and if it be thus wholly, or in part, % 
converted from its original purposes, the money expended 
will not be allowed to be charged upon it.^’ (Fisher on 
Mortgage, p. 887.) A mortgagee will be allowed all his 
fair expenses in renewing leases, protecting the title to the 
mortgaged property, paying head rent, as well as the costs of 
necessary repairs. I may mention that interest is general- 
ly allowed on such outlay, but not apparently on sums 
expended for repairs, although the reason for this distinction 
is not quite obvious. (Seton on Decrees, 4th Edition, 
1067.) 

improTe- The question of improvements presents much greater 

Stowld. It would, however, seem that as a rule, allow- 

anee will not be made to the mortgagee for improvements, 
even of a , lasting kind, unless they are made with the 
: ^sanction:of' the; mortgagor, are' absolutely; 'hepessaty forV ' 
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the preservation of the estate. The mortgagor must not 
be improved out of the estate. (Sandon v. Hooper, 12 
L. J. Oh.,S09.) (i) It may not, perhaps, he here out of 
place to ineiitioii that in no case ■will a second mortgagee 
be entitled to charge for improvements as against the 
first. {Land-oiDners West of England and South Wales 
Land Drainage and Enclosure Company v. Ashford, 16 
Ch. D., 411) Fry, J., in that case said that no authority 
had been shown to him for such a proposition, and that he 
was not going to make such an inconvenient precedent 
for the first time. A mortgagee in this country will be 
allowed in account all payments made on account of 

(%) I ought to mention that in a recent case in England {Sandoii v. 
Hooper has been commented upon, and a view more favourable to the 
mortgage than that stated in the text has been taken by the Court. {She^ 
pard V. Jones s 21 Ch. D., 469) ; the head note, which is not very full, is to 
the following effect : — 

“ If a mortgagee in possession, or a mortgagee selling under his 
power of sale, has reasonably expended money, in permanent works on 
the property, he is entitled, on primd fade evidence to that effect, to an 
inquiry whether the outlay has increased the value of the property, 
and it has done so, he is entitled to he repaid his expenditure so far as 
it has increased such value. And in such case it is immaterial whether 
the mortgagor had notice of the expenditure. 

Notice to the mortgagor is only material when the expenditure is 
unreasonable, for the purpose of shewing that he acquiesced in it.” 

This judgment, however, I need scarcely point out, is not absolutely 
binding on our Courts any more than the decision in Sandon v. Hooper, 
I am also hound to mention that, although the observations of Jessel, M. 
B., are somewhat general, the judgment of Cotton, E, J., is more guard- 
ed and is confined to the case of a mortgagor seeking to obtain the 
surplus proceeds of a sale by the mortgagee without allowing for the 
improvements made by the mortgagee, and without which the property 
■would not have fetched the price which it did. The judgment, moreover, 
was given on an appeal from an order of Kay, J., refusing to direct an 
inquiry, and did not, therefore, finally dispose of the question. (Tipton 
V, Tipton, 7 Ch. D., 192.) As to the Roman Law on the subject, Dr. 
Hunter says : — A question arises whether expenses not necessary, but be- 
neficial to the property, ought to be allowed. Paul speaks generally of 
improvements (Paul, Sent, 2, 13, 7,) which would include beneficial ex- 
penditure (utiles empenose.) ITlpian speaks with more hesitation (D. 13, 
7, 25. ) He recommends a middle course to the judge : on the one hand, 
not to be too burdensome on the debtor ; and on the other, not to be too 
fastidious in disallowing beneficial expenditure by the creditor. He 
puts two cases illustrating of his meaning. A creator teaches slaves 
a handicraft or skilled work. If this was done with the consent of the 
debtor, of course, the expenditure must be allowed ; also, if the creditor 
only followed up what had already been begun. Necessary instructions 
must also be allowed, but further than that XJipian was not inclined to 
go. The other case is somewhat different. A large forestor pasture is 
hypothecated by a man who is scarce able to pay the creditor ; this cre- 
ditor cultivates it, and makes it worth a great deal of money, Ulpian 
thought it was too hard that the debtor should thereby be improved out 
of Ms property^ (Hunter’s Roman Law, p. 440), 
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Lecture paramount charges on the mortgaged estate, as also for 
what he has expended in preserving the property from de- 
terioration. Again, if a mortgagee is put to expense in de- 
fending the title to the mortgaged estates, the defence be- 
ing for the benefit of all parties interested in it, he is enti- 
tled to charge such expenses against the estate (Damodar 
V. Vamcmmv, I. L. R., IX Bom., 435 ; Sandon v. Hooper, 
6 Beav., 248; Parker v. Watkins, Johns, 133). (As to 
what a mortgagee is entitled to claim in England, under 
the head of just allowances, see White and Tudor, L. C,, 
Vol. 2, pp. 1237-1242). It is somewhat remarkable that 
till the passing of Lord Cranworth's Act in England, the 
mortgagee was not entitled to add to his mor%age-debt 
any premiums paid by him for insurance, without the 
consent of the mortgagor. But premiums paid by the 
creditor on a life-policy pledged to him were always re- 
coverable on the ground that such payments were made 
for the purpose of protecting the mortgaged property from 
forfeiture. 34, L. J. Ch., 251. 

Payment In the absence of any express contract to the contrary, 
meat re-”" is the duty of the mortgagee in possession to pay the 

¥enue. Government revenue, and if the mortgagee wilfully default 
to pay the revenue and purchase the property himself, 
the Court will fasten a trust upon the purchase in favour 
of the mortgagor. The mortgagee, who properly or im- 
properly allows an estate to fall into arrear, cannot pur- 
chase it so as to acquire an irredeemable interest. (Nawab 
Sidhi Hazir Ally Khan v. Adjnharam Khan, X Moore 
Iiid. App., 540 ; V Suth. W.R., P.C,, 83 ; see also Raja Adjn- 
dyaram Khan v. Asliootosh Bey, Supreme Court, 6th July 
1855, and Kelsallv. Freeman, Englishman, 4th September 
1854 ; Juggut Mohini v. Bokheemoney, XIV Moore Ind, 
App., 289 ; Rammanick v. Brindabun, Y Suth. W. E.,230.) 
Any payment, however, made by the mortgagee, either 
to prevent a forfeiture, or a sale for non-payment of 
revenue or rent, will be credited to him in account. In 
'Nurjoon Bahoo v. Shah Moorzeerooddeen (III Suth. W. R., 
26), which was a suit to redeem a usufructuary mortgage on 
paymemt of the principal only, there being no stipula- 
tion for interest, the mortgagee in his defence insisted upon 
his right to retain possession so long as the sums which he 
had been obliged to pay as revenue, the estate having been 
assessed with revenue subsequently to the mortgage, 
,,^^#ere:not:repaid;by;'thO' 'mor^^ of '::real|zod'; from^ 'the 
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I'ents and profits, tlie Court observed: — “ Ordinarily ^ the Lecture 

law gives to a person interested in land a lien against * 

the defaulting owner for sums of money paid by the for- Nurjoo7i v. 
mer in discharge of the public revenue. The payments 
made by the defendant appear to us to entitle him to a 
Men within this principle. His equitable claim to such 
protection is certainly not diminished in this case by the 
fact that the plaintiff has pledged to him, as lakheraj 
land, which was not valid lakheraj, and has now been actu- 
ally assessed with revenue ; nor can the plaintiff con- 
tend that the annual receipts from the land, which, when 
it passed into the defendant’s hands, were clearly to be 
appropriated solely to the defendant’s use (subject to the 
mortgagor’s right to an account), became subsequently 
bound for the mortgagor’s benefit, although in violation 
of his express agreement to discharge his estate from the 
lien of the person who actually paid the revenue. This 
right is, we think, sufficient to qualify the otlierwise un- 
doubted right of the mortgagor to redeem his land on pay- 
ment of the principal alone. If we gave effect to the 
latter right in the present suit, we should, in the probable 
event of the mortgagor requiring no accounts of the mort- 
gagee’s receipts while in possession, leave only to the 
mortgagee a doubtful remedy by suit for the money which 
he has paid, a great portion of which would be met by 
setting up the law of limitation as a defence.” (Of. 
Achumhit v, Keso^ XX Suth. W. R., 128, which was a case 
of dispossession from a part of the mortgage premises). 

Similarly it has been held that, in the case of a usufruc- 
tuary mortgage where the rents and profits were to go in el revenue' 
lieu of interest, an action may be brought by the mortgagee 
for any enhanced revenue which may have been paid by 
him ; and it has been said that it is not necessary for the 
mortgagee to wait till the end of the term, nor is it neces- 
sary for the Court to take any account {Nihha Mai v. 

I. L. R., II All, i93). 

I shall now discuss the mode of taking accounts against Biode of 
the mortgagee in possession. The gross collections are 
ascertained at the end of each year, and, after deducting 
the necessary outlay on account of revenue, expenses of 
collection, and preservation of the estate, the balance goes 
to reduce either in whole or in, part the interest, aiid if 
there is a surplus over, it goes to the reduction of the 
principal, the account being closed at the end of each 
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3 ^ear. (Cf. Radah Benoclev, Kripa Maye.XlY Moore Inci 
App., 443) ill wliicli another mode is pointed out, but the 
result is the same. (Raffhunath v, Lachman, I Agra H. C. 
Eep., 132; Enaet Ali y. Kliur Roy, II Sutli. W. E., 
289; ChictoorbhoQj v. Doovga Clmvn, V Siith. W. R, 
200 ;S. D. A. 1853, p. 464; S. D. A. 1848, p. 549; S. D. A. 
1852, p. 831 ; S. D. A. 1859, p. 497; S. D. A. 1859, 1211 ; 
S. D. A. 1859, p. 1543.) In England it is not, of- course, to 
direct annual rests against the mortgagee in possessian"^- 
but a different rule obtains in this country. It is, how- 
ever, doubtful whether the right of the mortgagee not to 
be paid piecemeal has been sufficiently considered by our 
courts. If, however, the mortgage-debt is paid off by 
means of the rents and profits during the possession of the 
mortgagee, he will ordinarily be liable to pay interest on 
all subsequent receipts. {Jai Jit Rai by his guardian 
Pofhati Kuor v. Oobind Teivari, I. L. E,, VI AIL, 303 ; 
Bechoo T. Skebsahoy, I All H. C. Eep., 111.) (j.) 

It is necessary to observe that the only payments which a 
purchaser of the equity of redemption can claim to deduct 
from the mortgage-debt are sums actually received in re- 
duction of the mortgage-debt, and that the fact that the 
mortgagee (k) owed money on some other account to the 

(j) In England tlie usual practice is to set tlie total amount of rents and 
profits wliich are chargeable to the mortgagee against the whole amount 
due on his security, first in discharge of the interest, then of moneys, 
if any, advanced for the preservation of the mortgaged property, and 
lastly, in reduction of the principal. But the excess of rent over 
interest is not annually applied in reducing the principal, as the mort- 
gagee may reasonably object to be paid piecemeal If, however, there 
is no interest in arrear when the mortgagee enters, the annual surplus 
is generally applied in reduction of the principal money, and this is 
called taking the accounts with rests. If the mortgage, however, con- 
ists of lease-hold property, and there are grounds for apprehending 
hat the rent and insurances will nob be duly paid or the houses will 
tnot be kept in proper repair, annual rests will not be directed, even 
though no interest may be in arrear when the mortgagee enters in 
possession. As a rule, however, the mortgagee does not make himself 
liable to this mode of account if he takes possession when the arrear 
of interest is due until the whole debt is discharged. The above rule, 
however, does not apply where any part of the mortgaged property is 
sold in which case the surplus, after payment of costs and interest, is 
applied to the reduction of the principal and the accounts are continued 
on the footing of the principal thus reduced. Fisher, 872—876, 

(M) There seems to be some conflict of opinion as to whether interest 
should run from the date of the overpaf^nent, or only from the date of 
the institution of the suit for redemption., (Janofir, B. R,, 

YII Bom., 186 .Bechoo v, Sheosahay, I All H. 0. Rep,, 111). It may be 
here noticed that a mortgagee (and th%' same remark would apply to a 
^mortgagor), seeking ^to redeem, , who has obtained', decree 'for 'an' ac- 
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mortgagor, would not of itself entitle the purchaser of the Lectuee 
mortgagor’s equity of redemption to set qif that money 
against the mortgage-debt {Tarinee v. Ganoda, XXIV Suth. 

W, R., 460). It seems, however, that a purchaser of the 
equity of redemption will be entitled, on taking the mort- 
gage accounts, to credit for malikana reserved to the 
mortgagor by the mortgage-deed but withheld by the 
mortgagee (Basant Red v. Kanauji Led, I. L. R., II AIL, 455). 

It may be here stated that if the mortgagee comes to an 
agreement with some of the mortgagors, by which he con- 
sents to take a money decree against them, the amount of 
tlie decree must be considered as a sum actually paid in 
reduction of the liability under the mortgage. {Rmihanth 
v. Kalimokan, XX Suth. W. R., 310.) 

I ought to mention that in India, as in England, a mort- Liability 
gagee may transfer his right to a third person by way of 
assignment, but such transfer must be without prejudice to session 
the rights of the mortgagor ; and in a suit by a mortgagor 
the assignee will be bound by the state of the account be- 
tween the mortgagor and mortgagee (Chinnceyyco v. Ckidcem, 

I. L. R., II Mad., 212 ( 1). The question of the liability of the 
mortgagee in possession after assignment, when it is not 
made with the assent of the mortgagor, for the rents and 
profits received by the assignee, does not seem to have been 
ever raised in this country. In England, the mortgagee 
continues to be liable on the principle that the mortgagee 
must be responsible for the person to whom he assigns the 
mortgagor’s estate (m). It may, however, be doubted 
whether the doctrine will be recognised in our Courts. 

The jealousy with which the Court of Chancery guards iSTo allow* 
the interest of the mortgagor, is well illustrated by the 
rule invariably acted upon, that no personal allowance is 

count and sale, is not entitled to withdraw from the taking of accounts 
when those accounts appear to be going against Mm. (Daolee Chand v, 

L L. E., VI Cal., 377.) 

( I ) Qumre, whether the account arrived at in a decree obtained by 
the prior mortgagee against the mortgagor only is binding on a puisne 
mortgagee, who had no notice of the subsequent incumbrance 
V. Bim, I. L. R., VII Bom., 146.) In one case in the Calcutta High Court 
an account was directed ' to be , taken in a suit by' a' second mortgagee 
against Ms mortgagor and a third mortgagee^ not only of what was, due 
to the plaintiif but also o! what was due to the third mortgagee. {AuMndro 
V. L.E., V.'CaL, 101.) 

(?») It has been recently held that no such liability is incurred by 
the mortgagee if the transfer is made under an order of Court, (Hall 
Vi ' , L. E., 3^ Ch, I),,.'4S0.)' 

a, 
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Lecture to be made to tlie mortgagee himself, although the salary 
VIII. of an agent may be allowed when the collections cannot 
" conveniently be made otherwise. Any agreement to make 
an allowance to the mortgagee is absolutely void, and the 
repeal of the usury laws has made no change in this res- 
pecfc in the practice of the English Court of Chancery. 

Bight aiid^ I shall now treat of the rights and liabilities of the 
mortgagee when he allows the profits to be received by 
the mortgagor instead of entering upon possession himself, 
gagoriu Qf English law on the subject is thus stated by 

pobsesfejoii. result of the authorities : After receiving 

notice of a puisne mortgage, the mortgagee in possession 
becomes liable to account to the puisne incumbrancer for 
so much of the surplus rent as he has paid to the mortga- 
gagor or his representatives ; but so long as the mortgagee 
in possession is without notice, tbe puisne mortgagee can- 
not call upon him or the mortgagor for an account of the 
bygone rents” (Fisher on Mortgage, p, 875.) This rule 
was applied to an Indian mortgage in this country by 
the Privy Council in jDass v. Bam Dass. In 

that case, the mortgage-deed, after stating that the village 
of Miijeegum and the homse at Sural should be mortgaged 
for a certain sum, went on to say : — The profit of this 
money is settled for twelve annas, on these conditions, that 
the holders of the mortgage are to receive in redemption 
the whole of the produce of the said village, about 3,000 
or 3,200 rupees, and after allowing for interest, the remain- 
der will go for the purpose of liquidating the principal, 
and they shall continue so to receive and appropriate 
the annual produce until the whole of their demand be 
liquidated. The risk of collecting the income, and of any 
deficiency in the revenue, is upon our heads, that is the 
mortgagor’s ; and we do further declare that the holders 
of the said mortgage shall station a mehta or clerk of their 
own in the said village, for the purpose of making the 
collections ; and we, the mortgagors, so long as this pro- 
perty remains in mortgage, do agree to give Mm a month- 
ly salary of five rupees and his daily food so long as we can 
afford to do so” It seems that the mortgagee continu- 
ed in possession under this deed for a short time, but 
afterwards allowed the mortgagors to I’eceive the rents 
T. and profits. , In execution of a decree obtained hy the 
““ plamtiif against the mortgagors, the property was placed 
tinder afefechment when the mortgagee for the first 
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time had notice of the plaintiff's claim. In determining* 
the respective rights of the parties, the Privy Coun- 
cil said : — Now the cpiestion will be, in what way the 
mortgagee’s rights are affected by this conduct ; and that 
will depend, first, upon the construction of the instrument 
itself. If this is a binding contract, — binding between 
him and the mortgagors, — binding him to apply the rents 
and profits to the payment of the debt, he might be con- 
sidered as having forfeited his right to payment in conse- 
quence of having allowed the mortgagors themselves to 
take possession of the rents and profits during some of 
the years during which his mehta was in possession. But 
their Lordships are of opinion that that is not the true 
construction of the deed, but that it is merely a power to 
satisfy himself, just as an English mortgagee may, by 
taking possession of the rents and profits of the estate ; 
and if an English mortgagee chooses to forego the benefit 
of receiving the rents and profits, and permits the mortga- 
gor to take them, it would have no effect as between him 
and the mortgagor; he would have a full right to recover 
his debt by reason of the mortgage. The only effect 
would be, when some subsequent incumbrancer came in, 
and he had notice of that claim. In that case, the rule 
and law in England would be that if, after notice, he per- 
mits the mortgagor to receive the rents and profits, he 
exposes himself to the claim of the second incumbrancer ; 
and that is the principle which their Lordships think 
ought to be applied to the present case." (Jugjeewan 
Bass V. Bam Bass Brijbhulmn, II Moore Ind. App., 487 ; 
VI Suth. W. R., 11 P. Cb) By the decree which was 
ultimately made, the mortgagees were postponed to the 
attaching creditor in respect of the rents which might; 
have been received by them, but for their allowing the 
mortgagors to continue in possession. The rights of the 
mortgagees against the mortgagors personally were left 
untouched, and they were only permitted to continue in 
possession till the balance settled on the above principle 
was realized. A fortiori if the mortgagee makes any pay- 
ments to the mortgagor after he has notice that the 
equity of redemption has been purchased by a third person, 
he will not be allowed such payments in account '(Jai Jit 
'Bm by his guardian Porbah Kiigr v. Oobind Tewari^ 
I. L. R,, VI AIL, SOS.) Similarly, if the first mortgagee, 
with' 'notice of, a subsequent 'incumbrance, joins' with^^ho; 
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Lectuee mortgagor in a sale of the mortgaged premises, and permits 
¥III. latter to receive the purchase-money, he will be post- 
poneci to the second mortgagee in respect of the amount 
received hy the mortgagor. (Bentham v. lIamcotm% Pro. 
Ch. 30 ; Cf. West L, 0 . Bank v. Beliance, P. B, /S'., 27 Oh. D., 
187. S. 0. in appeal, 29 Ch. D., C. A., 954.) 

Mortgagor While on the subject of accounting, I may mention that 
the mortgagor in possession is not bound toaccoimt, although 
bound to the security may be insufficient. This is the rule of English 
account, law, and is also the law in this country. A mortgagor, how- 
ever, may be liable to an action for mesne profits, if he with- 
hold possession from the mortgagee in violation of the terms 
of his contract, or after notice by the mortgagee. It is 
scarcely necessaiy to repeat that the mortgagor will also 
be liable for mesne profits from the date of the final fore- 
closure (ie., from the expiration cf the year of grace), 
There are expressions in some of the reported decisions 
of the Siidder Dewany Adawlut, which might, at first 
sight, seem to countenance the notion that it was only 
from the date of the decree for foreclosure that the mort- 
gagor would be liable for mesne profits. I have, however, 
already pointed out to you that the rights of the parties, 
after a decree for foreclosure, are precisely those which they 
po>ssessed at the date of the expiration of the year of grace. 
The decree only declares those rights, and it must therefore 
follow, that, if there is any liability in the mortgagor for 
mesne profits, that liability must exist before the decree for 
foreclosure, and consequently at the expiration of the year 
of grace, which may be called the dividing point of time. 
Mortgagee f he question has arisen as to the precise position of a 

tee mortgagee after the mortgage-debt has been liquidated 
mortgagor, by the usufruct. It seems to have been held in some cases 
that his position was that of a trustee, and that therefore 
no limitation was applicable to a suit brought by the 
mortgagor for surplus profits. These decisions were, how- 
ever, overruled by a Full Bench of the Calcutta High 
Court, and the period of limitation was held to be six 
years (Bahoo Lall Boss v. Jamal Suth. W. E., 

187.) This was under the old law. Under the present Act, a 
suit for surplus profits must be brought within three years 
of the date on which the mortgagor re-enters oh the mort- 
The interpretation clause also: M 

{%) Ife may h® noticed timt aotioa for redemption ought to inolude a 
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us that a mortgagee is not a trustee within the meaning Leotuee 
of the Act. ( Willouglihy v. Willoughby, 1 Term Rep.; 765 ; 
Gashurne v. Inglis, 2 Jac. and Walk., 194, 196, in note ; see 
also Warner v. Saeh, 20 Ch. D., 220, in which case Doimies 
V. Grasebrooh^ 3 Men, 200, and Robertson v. Worris, 1 GifE, 

421, were observed on.) 

A question of some nicet};^ arose a few years ago in the Joymungui 
High Court of Calcutta as regards the liability of a mort- 
gagee to account for mesne profits, which was ultimately 
heard by a Full Bench. In that case, which was a suit for re- 
demption, the principalhaving been deposited, the mortgagee 
was called upon to account for moneys which he had real- 
ised by means of a decree for mesne profits against the 
mortgagor, who had evicted him from the mortgaged pre- 
mises. The question arose under Regulation XV of 1793, 
and it was contended for the mortgagor that the mortgagee 
was bound to account to him for the moneys which he had 
succeeded in realizing from the mortgagor in excess of the 
legal interest of twelve per cent, per annum. It was, how- 
ever, held by the Full Bench that the mortgagee was not 
liable to account for the mesne profits. In giving judgment, 

Peacock, 0. J., said “There is a wide distinction between 
usufruct collected by a mortgagee in possession and 
damages which are awarded to a mortgagee in a suit 
brought by him against the mortgagor for evicting him. 

We think that the defendants were not bound under the 
words or the spirit of Regulation XV of 1793, or Regula- 
tion I of 1798, to account for the wasilat or damages which from um- 
they have received under the decree in the suit brought 
by them against the mortgagor for possession. If a mortga- 
gor wrongfully turns a mortgagee out of possession, it is 
his own fault, and the mortgagee is entitled to retain any 
wasilat which he may recover against the mortgagor, and 
is not bound to account for it. To prevent an evasion of 
the usury laws, the Regulation compelled mortgagee to 
account for the usufruct ; if that exceeded interest at 
twelve per cent, the balance was to be accounted for. We 
think that a Regulation of this kind must be construed 
strictly, and that we ought not so to construe it as to 

A. 0. J. Distingiiisii y, VII Suth.. W. K., 864 ; of. FisLer’s 

Mortgage, p. 857, note. Qtmre, as to the effect of Art. 105 of Act XV of 
1877.) The general praetioe seems to be to allow interest on the over- 
payments from the date of the institution of the suit for redemption by 
the mortgagor. (Jmmi v. JmioJL I, L. K., VII Bom., 1 86 : B. B. A. 1868, 
p. 464 ; N. W. B. 1856, p. 257.) 
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Leotube siibsfcikite wasilat recovered by a decree of Court for iisii- 
Vlll. ivucfc enjoyed by a mortgagee. The case of Ghutterdharee 
Kowar v. Bamcloolun Kowar (Sudder Decisions of 1859, 
p. 1181), is a case very much in point, though the question 
arose in a different form.'' (Joymungul Sing' v. Sardeen, 
VI Suth. W. K, 240.) 

Wiihmt In tbe case of Nilkant Sen, the facts of which were 
Sen’s case, somewhat peculiar, the mortgagee had wrongfully dis- 
possessed the mortgagor, the mortgage being one by 
conditional sale, and not giving the mortgagee power 
to receive tlie rents and profits. The mortgagor brought 
a suit for possession and mesne profits. He got a decree 
for possession, but the prayer for mesne profits was 
rejected, apparently because there was some technical 
informality in the prayer in the plaint. The mortgagee 
subsequently proceeded to foreclose, and when he brought 
a regular suit for possession as absolute owner, the Court 
held that he wavS bound to account for the profits during 
the time he was in possession^ just in the same manmer 
as if he had been let into possession by the mortgagor. It 
would seem, aUhough the fact is not clear from the report, 
that a suit for mesne profits would have been barred 
(Nilkant Sen v. Joynedin, VII Suth. W. E., 30 ; cf. Jaigit 
V. Govind, I. L. R, VI AIL, 303.) 

Biortgagee A mortgagee in possession, who instead of letting the 
diargeabic j 30 tenants and realizing the rent in the ordinary way, 
cultivates it himself, is not liable to account for the whole 
of the profits arising to him fx'om farming the land, but 
only for such profits as he would have received, if he had 
let the land to a tenant, and so in the case of any other 
pipflts, the mortgagee, if in possession, is chargeable only 
with an occupation rent. {Euglmnatk Roy v. Ondhari 
Sing, VII Suth. W. R., 244.) 

Mortgagee position of the mortgagee is not, however, that of a 

Eot IV teo- tenant. He is |n as mortgagee. Thus, for instance, where 
the mortgagee of a house was let into possession under 
an agreement, that he should pay a certain rent annually, 
part of which was to be set off against the interest, and the 
residue payable to the mortgagor, and the house was destroy- 
ed by fire, the Court was of opinion that the mortgagoi^ was 
, not entitled to recoyer any, rent, although fhe , decision would' 
not improbably have been the other way, if the relation be- 
tween tlje b^on only tha,t of landlord and tenant. 

as tho. Oo.nrt pointed out, not 



ATTOENMENT CLAUSE. 


311 


a letting of the premises with a rent reserved, but a usufmc- Lecture 
timrj mortgage with a certain small portion of the usufruct 
payable to the mortgagor (VenkatasMvara v. Keseva Shetti, Effect of 
I.L.E., II Mad., isf.j It is necessary to observe that an attornment 
attornment clause in a mortgage-deed, such as is frequently mortgage- 
found in an English mortgage, will not render the mortgagee deed, 
liable to account on the footing of mortgagee in possession 
in respect of the rent reserved by the attornment clause (o). 

A mortgagee is not obliged to avail himself of this clause, 
and there is no ground for saying that, because the mortgage- 
deed contains such a clause under w^hich, however, no posses- 
sion is taken, the mortgagee is fixed with all the liabilities of 
mortgagee in possession {Stanley v. Omndy, L. E., 22 
Ch. D., 478.) But if the mortgagee gives notice to the 
tenants not to pay their rents to the mortgagor, he be- 
comes entitled to take possession, and though he may not 
afterwards actually take possession, he will be answerable 
to the mortgagor for any loss sustained by him. It is the 
duty of the mortgagor either to take possession himself or 
to leave the mortgagor alone (Heabes v. MacMwvay, 28 
Beav., 401). Again, the fact that the mortgagee is in receipt 
of the rents and profits of themortgaged estate, does notneces- 
sarily make him chargeable as mortgagee in possession. The 
question, whether he is a mortgagee in possession, depends 
upon whether he has taken out of the mortgagor's hands 
the power and duty of managing the estate and dealing 
with the tenants. Thus, for instance, where B was the agent 
of the mortgagor, and received the rents of the estate, apply- 
ing them in payment of the interest to the mortgagee, and 
the mortgagee wrote to B, enclosing notices to the tenants 
to pay the rents to him which B was to serve on them if 
the mortgagor should attempt to interfere, and B replied, 
promising to pay the rents to the mortgagee, and not to the 
mortgagor*, and the notices were not served on the tenants, 
but B paid the rents, as he received them, to the mortgagee, 
it was held that the mortgagee could not be charged as 
mortgagee in possession {Moyes v. Pollock^ 32 Ch. B., 

58.) Appointing a clerk for the purpose of collecting the 
rents may amount- to taking possession (Jugyeewcm v. 
jRaw TI Moore. Ind, App., 487). It is, pe3:haps, scarcely 
necessary to point out that a mortgagee in possession of 
only a part of the mortgaged estate, wno allows the mort- 

^ ' (tfp A$ to disMnoMoa between an ordinary teiianoy nni an attorn- 
ment danse in ,a mortgage-deed, see' M re JsMr wmd^ %% 'Ob. ' 
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Lecture gagor to retain possession of tlio rest; will not bo charged 
vin. constructively as if ho had been in possession of the whole. 
(Sooty. Dalby, 15 Beav., 156.) 

Mortgagee j ought to mention that; although it is not correct to 
don^iSbie speak of a mortgagee in possession as a triisteo for the 
for dam- mortgagor; he will be liable to account for any damage <loiio 
to the property, as by pulling down buildings improperly 
(Sandon v. Hooioer, 6 Beav., 246, 14 L. J. Ch., 120). Simi- 
larly the mortgagee will be liable if ho allows any minerals 
to he taken away by third persons from the mortgaged 
lands (Hood Y. Easton, 692), and in one case a mort- 

gagee in possession of lease-holds was charged for permit- 
ting the forfeiture of a lease by reason of a breach of a cove- 
nant to complete buildings on the demised land. (Ferry v. 
Walker, 1 Jiir. N. S., 746.) 

redem In concluding this lecture, I wish to say a few words on 
^ the manner in which suits for redemption are treated by 
the Courts in Bengal and the North- Western Provinces. 
The practice has been to treat a suit for redemption as a 
suit for ejectment, and to refuse any relief to the plaintiff) 
except upon proof that every condition necessary to the 
right to immediate possession, has been fulfilled. You will 
find it laid down in several cases, that, in a suit for redemp- 
tion, the mortgagor must fail, if anything is due to the 
mortgagee on the security, and the plaintiff canimt 
show that he had deposited or tendered the amount ( 2 ^), In 
some instances, however, conditional decrees have been 
made, and in recent cases the Court has shown some 
disinclination to adhere to the old practice ; a practice which, 
I venture to think, is attended with inconvenience as well to 
the mortgagor as to the mortgagee. It is true that plaints are 
ISga?! artificially framed in the Mofussil Courts, and 

suits are very frequently brought for recovery of possession 
on the allegation that the mortgage-debt has been satisfied. 
Such suits, however, are substantially brought for the pur- 
pose of ascertaining as between the parties what is the 
state of the account, a right which is expressly given by 
Statute to the mortgagor. We saw that, according to the 

Cp) Ordinarily, a suit fur an account upon a morfegage cannot be 
maintained by a mortgagor, unless be also prays for redemption. 
(Mmrf V. I. L, E,, V Bom,, 614 ; SIiMlmrap/i v. 

L L. B., V Bom., 604.) Wbare, however, tbe objection was not taken in 
the Oourt below, the mori^agor has been allowed, even in second appeal, 
to the cm redemption. (Mmi v. Born, 

r. 1^1 III! # 1 ^ iT, . 
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practice of the English Court of Chancery which is 
followed in the other provinces, the Court, in a suit 
for redemption, invariably takes an account of the 
monies due to the mortgagee on his security, and if 
anything is due to the mortgagee, the mortgagor is directed 
to pay it by a time appointed by the , Court, and on his 
failure to do so, the suit for redemption is dismissed ; such 
dismissal having generally the same effect, and carrying with 
it the same consequences, as a decree for foreclosure. It 
would be difficult to suggest any reason why the same 
practice should not be followed in Bengal. According -to the 
present practice of our Courts, the Court is bound to take 
an account in a suit for redemption, but, even if a single 
rupee be found due to the mortgagee, the suit is dismissed ; 
and, however carefully the account may have been taken, the 
finding of the Court would seem not to be binding upon 
either party in any subsequent suit. This naturally leads 
to a perfect waste of litigation which might be easily 
prevented by the exercise of the power, which our Courts 
undoubtedly possess, of moulding their decrees in such a 
way as to meet the exigencies of each case. (See the ob- 
servations of Phear, J., in Mukrnid Loll Suhul v. Qoluh 
Ohmcler Butt, IX Suth. W.R., 572. Compare IV H.W. P., 37; 
V N. W. P., 104 ; VI N. ¥. P., 221 ; X N. W. P., 543 ; S. D. A., 
1849, p. 392). The following recent cases may be use- 
fully consulted by the student : — Shah Lutafut Hossein v. 
Ghoiudry Mahomed Monem, XXII Suth. W. R., 269 ; Rajah 
Sakeb Perladh v. Bfoughton,JXlY Suth. W, R,., 275. See 
also Kullyan v. Sheomndun, XVIII W. R., 65 ; Binhar 
Boyalv.meogolam,XSllW. R, 172. Compare Brijoolall 
V. Muity, Suth. F. B., 33. In a recent case a conditional 
decree for redemption was made by the Allahabad High 
Court in a usufructuary mortgage. {Sahihzada v. Por- 
meshor Bass, I. L. R, I All, 524.) See also Raja Radha 
Kant Rai v. Bhagwuii Bos, I. L. R., I All, 344 ; Bhairab 
Mondal, XlllW. K m. 
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Liens— Legal and Judicial— Distinction between— Statutory liens— Regulation 
Ylllof 1819 and Act YIII of 1869 (B.C.)— Act XI of 1859— Salvor’s Hen- 
Lien of co-sharer for revenue paid by him— Unpaid vendor’s l\m---Mcwkreth 
\\ Spmons—V^hdt constitutes waiver o;f lien— Objections to legal liens— 
llegikration— Purchasers without notice— Practice of English Court of 
Chancery— Purchaser’s lien— Lien of partners and agents— Tenants in com- 
mon— No lien for dower in Mahoraedan law— None in favour of creditors on 
assets of deceased debtor in Hindu or Mahomedaii law— Judicial lien— At- 
tachment before and after judgment— Operation of Section 240 of Act YIII 
of 1859— Alienation by debtor not absolutely void— Mokm Bern 
V. Radlm Mohwi MaA— Striking off attacbiiient— Effect ol^Piddomoneij 
V* Roy Moiliiimnoith Chowdhry, 

In the present lecture I propose to treat of liens or securi- 
ties created by the operation of law. In the introductory 
lecture I pointed out to you the difference between these 
charges and charges created by the express or implied 
consent of the parties. I also stated that liens may be 
divided into two groups, legal and judicial ; the one consti- 
tuting a part of substantive law, and the other, a part of 
the law of procedure. I propose to discuss the law relat- 
ing to legal liens in the first place, and then to treat of 
judicial liens (a). 

(a) The liens here discussed are, known as non-possessory in the 
English law, and are divided by English lawyers into equitable and 
judicial Liens of this class are actively enforceable, and do not con- 
fer a mere passive right of retainer* I may here mention that the 
application ■ of the word ‘ lien ’ from a French word signifying ‘ tie ’ 
is of comparatively modern date in the English law* ** The right of 
retainer which was allowed by the English law^ at least as early as the 
reign of Edward IV, is not mentioned by this name in the early reports ; 
and the word ^ lien ’ appears not to have found its way into the Law 
Dictionaries so late as 1671 and 1672, Editions of Termes de la Ley 
and of Cowell’s Interpreter,, printed in those years do not contain it. 
The want of precision in its use is remarkable. A common law lien 
depends upon retainer; and as there can be no retainer without pos- 
session, the word itself, is often said to, imply possession, although it 
originallyhad no',such; force, and 'even' at law ihis used to, denote ,, the 
righi.of a'indginent-oreditor; Butin equity it' is ',used not' only in the 
common'', law sense, and' 'also', as '''descriptive^ of''an,,;equitabIeTight not 
depending upon possession (such as the vendor’s lien for the purchase- 
money of land), but is also often applied to equitable mortgages and 
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I have already said that there are some cases in which Leotore 
a lien is expressly conferred by statute, while there are 
others in which the right has been recognised by our statutory 
Courts of Justice as resting on those principles of equity 
which the Indian Courts are bound to administer. But 
though they are the growth of ^judicial legislation/ I need 
hardly point out, they do not differ in any essential feature 
from the class which may be called statutory liens. The 
earliest instance of the latter is furnished by the enact- 
ment contained in the 13th section of Eegulation VIII 
of 1819. That section says : — ^"'If the person or persons 
making such a deposit in order to stay the sale of the supe- 
rior tenure, shall have already paid the whole of the rent 
due from himself or themselves, so that the amount lodged 
is an advance from private funds, and not a disbursement 
on account of the said rent, such deposit shall not be 
carried to credit in ,or set against, future demands for rent, 
but shall be considered as a loan made to the proprietor 
of the tenure preserved from sale by such means, and the 
taluk so preserved shall be the security to the person or 
persons making the advance, who shall be considered to 
have a lien thereupon in the same manner as if the loan 
had been made upon mortgage {b) ; and he or they shall 
be entitled, on applying for the same, to obtain immediate 
possession of the tenure of the defaulter in order to recover 
the amount so advanced, from any profits belonging there- 
to. If the defaulter shall desire to recover his tenure from 
the hands of the person or persons, who, by making the 
advance, may have acquired such an interest therein and 
entered in possession in consequence, he shall not be en- 
titled to do so except upon repayment of the entire sum 
advanced, with interest, at the rate of twelve per cent, per 
annum, up to the date of possession having been given as 
above, or upon exhibiting proof in a regular suit to be insti- 
tuted for the purpose, that the full amount so advanced, with 
interest, has been realized from the usufruct of the tenure/' 

secitriMes of a like nature wMck rest simply upon contraots. AltkougU 
oontraots are sometimes expressed to 'be made' for mercantile liens, no 
actual liens'' are so 'Conferred. . The express 'stipulation apd agreepaent 
for'a seecurity excludes the, lien and limits, 'the'' rights by the' extent of 
the express contract. Mscproisim fucit cesmre tacitim. Per Sir W. Grant, 

■2 Mar, 404 ; per Lord, Westbury, L. E., 1 P, 'C., aOd.” Pisber’s 'Mortgage, 

,'p. 107, .note (m). 

(5) ,0ompare section 17,' clause' 6, of the same'' Regulation, and see - ' 
'Bwm'imye Dm^a ' v. The Lani Mortgage Bank, I', L. B., yil'CaL, 173, 

' on the,' tuestioE' of priority., 
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Tliis, I need Imrdlj point out, is a very beiiefieent provi- 
sion, and was extended by section 62 of Act VIII of 1869 
(B.G.}, to the case of a tenure about to be sold under that 
Act, and the pa 3 'ment of the rent by any one interested in 
the protection of the under-tenure ; and now by the Bengal 
Tenancy Act a similar privilege is given to any person hav- 
ing, in a tenure or holding advertised for sale, an interest, 
which would be voidable upon the sale, if he pays the 
amount requisite to prevent such sale. It is worthy of 
notice that the Act goes on to provide that the lien in 
favour of the person making the payment shall take prior- 
ity over every other charge on the tenure or holding 
other than a charge for arrears of rent (Act VIII of 1885, 
section 161.) (Of. Act II of 1861 (Madras) which gives the 
mortgagee a charge on the land in respect of arrears of 
revenue paid by him, but such charge shall only take 
priority according to the date at which payment was 
made”) 

Another provision of a similar chai'acter, but somewhat 
less ample is to be found in section 9 of Act XI of 1859. 
Thai section, after enacting that the revenue in arrear may 
be tendered in certain cases by a person who is not the pro- 
prietor of the estate, goes on to say : — And if the person 
so depositing, whose money shall have been credited as 
aforesaid, shall prove before a competent Civil Court that 
the deposit was made in order to protect an interest of the 
said person, which would have been endangered or dam- 
aged by the sale, he shall be entitled to recover the amount 
of the deposit, with or without interest as the Court may 
determine, from the „ defaulting proprietor. And if the 
party so depositing, whose money shall have been credited 
as aforesaid, shall prove before such a Court that the depo- 
sit was necessary in order to protect any hen he had on 
the estate or share, or part thereof, the amount so credit- 
ed shall be added to the amount of the original lien.” 

These enactments rest upon a plain principle of equity, 
the charges created by them being recognized in most 
systems of law under the name of salvage liens, an expres- 
sion not wholly useless nor absolutely misleading, and 
conveying, notwithstanding the recent protest of an eminent 
English Judge, a definite meaning, a recommendation not 
always possessed by some of even the most familiar terms 
in the English law. In the case of Nogender GJmnder 
Ghose against Sreemutty Dasi, although the Act then in 
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force in terms gave only a personal remedy to tlie mort- Lecture 
gagee (c), their Lordships of the Privy Council observed : — ^ 

'' Considering that the payment of the revenue by the 
mortgagee will prevent the taluk from being sold, their 
Lordships would, if that were the sole question for their 
consideration, find it difiicnlt to come to any other conclu- 
sion than that the person, who had such an interest in the 
taluk as entitled him to pay the revenue due to the 
Government, and did actually pay it, was thereby entitled 
to a charge on the taluk, as against all persons interested 
therein, for the amount of the money so paid (XI Moore 
Ind. App, 241; S. G, VIII Suth, W. R, P. C, 17.) And 
this dictum of their Lordships was held to justify the 
mortgagee of a putnee taluq in claiming a lien for pay- 
ments made by him on account of the head rent due to the 
zemindebT—Mohesh Clmndra Banerjee v. Mam Prosonno 
Clmvdlmj (I. L. R, IV Cal., 539 ; VI Cal. L. Rep., 289). 

It was thought at one time that the principle laid down Case of co- 
by their Lordships in Nogender Chunder Qhosds case 
was applicable to the case of a co-sharer, who was com- 
pelled to pay a paramount charge on the joint property 
when such payment had the eflfect of protecting the pro- 
perty from sale, and the same rule was applied even in cases 
where the person who made the payment was not a co-owner, 
but one claiming under a derivative title as a lessee or 
mortgagee under some one or other of the coparceners. 

{Syed Enait Sosainy. Moddomimni Shahuiiy XIV Beo. 

L. Eep., 155 ; Nohin Clmndra Roy v. Mungo Lull Das, 

I, L. R,, IX Cal 377 ; Mmi Dut Singh v. Hurruch Narain 
Singh, I. L. R,, VI Cal, 549 ; Mohesh Chunder Banerjee v. 

Mam Prossimno Chowdhri, VI Cal. L. Rep,, 28 ; Deo Wun- 
don Agha v. Desputty Singh, VIII Cal. L. Rep., 210.) But 
these cases cannot now be regarded as law, as they have 
been overruled by a Full Bench judgment of the Calcutta 
High Court, and a co-sharer must, at least on this side of 
India, rest satisfied with a personal suit for contribution, as 
any payment which may be made by him will not carry 
with it a right to a lien on the joint property. (Kinumm 
v. Mosain, I. L, R., XIV Cal., 809). A different view, 
however, has been taken both by the Bombay and the 
Allahabad High Courts. (Aclmt Ram Chundro Pai v. 

(<?) TLe case arose tmder a Statute (Act I of 1845) wliicli did not ex- 
pressly confer any lien on the mortgagee, a privilege which was given 
to him by Statute for the first time by the Legislature in 1859. 
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Lecture Hori Kmnti, I. L. R., XI Bom., 313 ; Lachman Singh v. 
Saligram, I. L. R., VIII AIL, 384.) The law on the siAject, 
therefore, is in a somewhat misettled state, and“innst, it 
is to be feared, continue in that nn satisfactory condi^ioii 
till it is authoritatively settled by their Lordships of tli^ 
Privy Council, or the Legislature sees fit to interfere. 
Uncertain- Coparcenery being the rule in India, it is certainly very 
desirable that the lights and liabilities of coparceners 
should be clearly defined, and yet there are perhaps few 
portions of Anglo-Indian law which are so deservedly 
open to the I'cproach of uncertainty. I do not refer here 
to matters which must be governed by the personal law 
of the parties, but to those altogether outside the pale 
of that law, and regulated either by statute or by the 
general principles of justice, equity and good conscience, 
which ' high-sounding phrases ’ only too often mean an 
exact reproduction and not a careful adaptation of Eng- 
lish law. The Indian Legislature has, it is true, occasion- 
ally in dealing with certain special matters, embodied in 
the statute-book some of the general principles of equity, 
but the result of such fragmentary legislation has been 
not to assist but rather to embarrass our judges in apply- 
ing such principles in analogous cases not governed by 
statute law’’. A complete code, artistically arranged, is, 
no doubt, a triumph of legislative skill. But a siiicere, 
and indeed fervent, advocacy of legislation proper as 
distinguished from judge-made law, is perfectly consis- 
tent with a wholesome distrust of the beneficial effect 
of piecemeal legislation, or as it has been sometimes 
irreverently called, legislative tinkering. I cannot find 
a better illustration of what I mean than the recent 
Kinuram Kinuram JDas v. Mumffer Hossain (I. L. R., XIV 

Bas’scas^. Cal., 809), in which a majority of the judges came to the 
conclusion that a part-owner is not entitled to a charge 
upon the share of his co-sharer for land-revenue paid by 
such co-sharer as against a purchaser whether with or with- 
out notice. It seems to me extremely doubtful, however, 
whether this conclusion would have been arrived at if the 
matter had been free from the entanglement created by the 
provisions of an Act, which, while laying down the proce- 
dure regulating sales for arrears of revenue, incidentally 
gives a right of this kind to a mortgagee, but is wholly 
silent as to the rights of a part-owner. The inference 
which w^fS drawn by a majority of tim learned Judges from 
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the silence of the legislature was, that a mortgagee alone Lkcturf. 

was entitled to the heneftt of a lien. We must remember 

that the Putnee Regulation, as well as the Bengal Tenancy 
Act, give a lien to sub-tenants, by whom the head rent is 
paid, and yet the learned judges were virtually forced to the 
conclusion that no such right can be gained if the proper- 
ty saved is not a putnee or any other description of under- 
tenure but a ^emindari, or if the person who saves it is 
not a tenant, but a co-partner. I do not deny, if I may say 
so without impropriety, that the language of the Act may 
fairly suggest such an inference ; but the inference under the 
circumstances is not a very strong one. The foregoing case 
is also an illustration of the canonical authority of the 
decisions of the English Court of Chancery, although, for 
reasons which are not quite obvious, very little respect 
seems to be paid to tlie decisions of other courts or to 
principles underlying other systems of law, which at least 
deserve equal consideration. The subject is too large to 
be adequately discussed here ; but I may be permitted to 
observe that, although the system administered by equity 
in England is far more rational than that of the common 
law, it is, if not in a greater degree, at least equally with the 
latter, open to the reproach of artificiality {d ). 

But, whatever doubts may exist as to the right of a person 
interested in making a payment to claim alien, it is clear 
that a mere volunteer can claim no such right. A mere 
olunteer cannot generally say to the owner, I have saved 
your property by the expenditure of my money, and am, 
therefore, entitled to a lien on that property for reimburse- 
ment.” The person making the payment must have some 
interest in the property or some right or duty towards the 
owner impelling him as it were to make the expenditui^e. 

And this is the cardinal distinction between maritime sal- 
vage liens and those we are now discussing. As Lord Justice 
Bowen points out, the maritime law for the purposes of 
public policy and for the advantage of trade, imposes, in 
such cases, a liability upon the thing saved, a liability 
which is a special consequence arising out of the 
character of mercantile enterprises, the nature of sea- 
perils, and the fact that the thing saved was saved 
under great stress and exceptional circumstances {Falehe 
V. Scottish Imp, Ins, Co., 34 Oh. D., 234). The ana- 
logy is not, therefore, quite complete, because in cases 
{d) See Note A at eftd Qi tliis 
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Lecture not governed by maritime law, ^ the owner of the saved 
IX. property is not under any liability to repay any money 
which may have been spent by a mere volunteer. Liabi- 
lities, it must be remembered, are not to be thrust upon 
people against their will. 

Again, a salvage lien being entitled to priority (e) over 
all other charges, the principle regulating^ such liens is 
subject to a further qualification introduced for the purpose 
of preventing improper preference being acquired over an 
earlier incumbrance. No lien in the nature of a salvage 
can be claimed (I am not here speaking merely of maritime 
liens), unless the parties who are immediately concerned arc 
communicated with, and they refuse or are unable to make 
the necessary payment. The rule on the subject, together 
with the qualifications by which it is guarded, is well 
Moran v. illustrated by the case of Moran v. Mitn Beehee (I. L. E., 
Beeke which the plaintifis sought to claim a first 

charge in respect of certain advances made by them for 
the purpose of carrying on an indigo factory, and the 
equity on which they relied was that but for the advances 
made by them, the indigo on which the defendants had 
primd facie a first charge could not have been produced, 
and that the plaintiffs were therefore entitled to a lien on 
grounds of a salvage character, which, as I have already 
stated, takes precedence of all other charges. But the 
claim of the plaintiffs was repelled, both because there was 
nothing to show that they had any interest in the pro- 
[)erty when they made the advances, or wore otherwise 
compelled to make the payxneut, and also because the - 
defendants, the first mortgagees, were at hand and ought to 
have been applied to in the first instance. The plaintifis 
were absolute strangers to the estate and in the situation of 
ordinary money-lenders, who made the advances not for 
the protection of any interest of their own, but merely with 
the expectation of pecuniary gain from the bargain itself. 

I may observe that the right of the plaintifis was also rest- 
ed on another ground, me;., the ground on which managers 
and consignees of West Indian estates are allowed a lien on 
their advances, but the Court was of opinion that such liens 
were exceptional, founded on exceptional circumstances, 
and could not be extended to the case of the plaintiffs, who 
were members of a firm in Calcutta in the habit of financ- 
ing indigo factories, the factories in their turn consigning 
(e) On tite subject of pxion%y generally, see Lecture 12, 
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the manufactured indigo for sale to the plaintifls. In over» Lectitee 
ruling the contention of the plaintiffs, one of the learned 
judges (Macpher&on, J.) observed the defendants, the 
Miissumats, had a first mortgage as security for a large 
sum advanced for the season’s manufacture, and no refer- 
ence was made to them before the further advances were 
taken from the plaintiffs. I am wholly at a loss to compre- 
hend on what principle of equity they, who were present on 
the spot, and might at any time have been appealed to, 
can be held liable to give priority to the plaintiffs, who 
were strangers, brought in over their heads without their 
consent by the mortgagor’s manager. I say this even on 
the supposition that the amount now claimed b}^ the 
plaintiffs was absolutely necessary in order to enable the 
indigo to be manufactured, and that no indigo could have 
been made without it” {Moran v. Mitu Beebee, 1. L. R., II 
Cai. 96-97.) In connection with this question, the case of Hori 
Ho7n Mohun Bagchee v. Grish Chandra Bandopadhya (I 
Oal. L. Rep,, 152) may also be referred to. In this case also Chundm. 
the plaintiff sought to claim priority in respect of a certain 
sum of money which was lent by him to the mortgagor 
on au ordinary bond for the purpose of paying the rent 
of the mortgaged premises. It appeared on the evidence 
that the money lent by the plaintiff was actually applied 
in payment of the rent, the tenure being thereby protected 
from sale and the mortgage security of the defendant 
preserved. It was, however, held by the Court that the 
plain tiff was not entitled to priority over the mortgagee, be- 
cause the plaintiff was a stranger to the mortgaged pre- 
mises, and therefore in a very different situation from that 
of a co-sharer or other persons having an interest in the 
property. These cases, therefore, show that if a person having 
no interest in the matter comes forward to discharge a burden 
upon the property of another, he cannot, as a rule, claim the 
benefit of a salvage lien so as to acquire preference over a 
prior mortgagee. 

We have seen that the interest which would justify 
a salvage advance may be an interest in the pro- 
perty which is saved by such advance, either as mortgagee 
or sub-tenant,^ or according to some authorities as part-owner 
or even as claimant by way of mortgage, lease or otherwise 
under such part-owner. In some countries it would seem 
that a mere creditor may claim a salvage lien, and that 
even, though Ms debt may be disputed. Indeed, a well- 
E. B. G., M. 21 
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far as to think that the equity should be allowed to any 
" one who lends at the instance of an interested person 
(Fisher, 577 ; see also the cases cited in the foot-notes),, It is, 
however, extremely doubtful whether our Courts will re- 
cognize mj such equity in favour of a stranger or even an 
ordinary creditor. At any rate, care ought to be taken that 
the so-called e(|uity is not matle “ an instrument to procure 
collusive preference over an earlier incumbrancer {Angell 
V. Bryan, 2 Jo. and Lat., 763). The mischief may be 
guarded against by insisting, as wo have already seen, upon 
the necessity of communicating, where practicable, with the 
persons more immediately concerned in making the pay- 
ment. It must not, however, be understood that a person 
occupying an independent position, as for instance, a part- 
owner ora sub-tenant is under any obligation to communi- 
cate with a mortgagee, although there may be nothing un- 
reasonable in compelling a puisne mortgagee to place him- 
self in communication with a prior mortgagee before 
making a salvage advance in respect of the mortgaged 
premises. 

Co-siiarer’s The lien of the CO - sharer still allowed in some of our 
Courts, is ail instance of the recognition by our Courts of 
Justice of a right not expressly given by any statute. This, 
however, is by no means an isolated case. In the absence 
of any specitic rule, the Indian Courts are bound to adminis- 
ter the principles of equity and good conscience, and thus a 
good deal of English law has not unnaturally worked its 
way into our jurisprudence. 

therefore, propose to give a short outline of the liens 

Ssf ^ recognised by the English Court of Chancerj^, pointing out 
those that have been atlopted in this country. Foremost 
among them is the lieu of the unpaid vendor for the pur- 
chase-mone}^ It is thus defined by Lord Eldon in Mack- 
reth V. SyniQiions: — Where the vendor conveys, without 
more, though the consideration is upon the face of the 
instrument expressed to he paid, and by a receipt endorsed 
upon the back, if it is the simple case of a conveyance, 
the money or part of it not being paid as between the 
vendor and vendee, and persons claiming as volunteers, 
upon the doctrine of this Court, which, when it is settled, 
has the effect of contract, though perhaps no actual con- 
tract has taken place, a lien shall prevail — in the one ease, 
for the whole consideration ; in the other, for that part of 
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the money which was not paid/’ (I White and Tudor, 
L, C., 3G1.) If it were not now too iate to do so, 1 
should venture to protest against the introduction of this 
doctrine into our system, if on no other account, at least 
.on account of the number of refined distinctions which 
have clustered round it in the English law, and which 
must inevitably be introduced with it. In order to ex- 
plain mj'self I ought to state that, in the English law, 
a vendor may waive his lien either expressly or by 
implication, and the circumstances which will be suffi- 
cient to raise an inference of waiver have given rise 
to a cloud of distinctions which are extremely refined, 
and which have produced a degree of uncertainty such 
as led Lord Eldon to say : — ‘Tt would have been better 
at once to have held, that the lien should exist in no case, 
and the vendor should suffer the consequences of his want 
of caution ; or to have laid down the rule the other way so 
distinctly, that a purchaser might be able to know, without 
the judgment of a Court, in what cases it would not 
exist.” It has been held in England that the lien exists 
even when the money is secured to be paid at a future day 
( Winter v. Lord Aqisou, 3 Russ., 488), while the mere 
taking of a security does not amount to an abandonment 
of the lien. If, however, the vendor take a totally distinct 
and independent security, it will then**^ become a case of 
substitution for the lien, The question, however, in all 
these cases is simply whether or not the circumstances 
show a clear and unequivocal intention to give up the 
lien — a question on which there must necessarily be a great 
conflict of opinion. It is, therefore, to be regretted that 
the doctrine should have worked its way into our law. It 
rests upon grounds altogether different from those on 
which the lien of the salvor has been recognised. In the 
case of the vendor of land, it is alvTays open to him to 
protect himself against the consequences of the fraud or in- 
solvency of the purchaser; and if he does not choose to 
take the most ordinary precautions, he hardly deserves 
much sympathy. I need scarcely point out that the case of 
a person who is obliged to make a payment for the protection 
of his own interest, is essentially diflferent. But there is 
another and a still more serious objection, which applies to 
all legal liens alike. They are neither agreements nor 
decimations, and are therefore wholly untouched by the 
Registration Acts. They, however, confer real rights, and a 
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bond fide purcbaser foi' value might be easily misled. This 
is a serious evil. We know how it is guarded against in 
England. The right being merely '' equitable/’ the Eng- 
lish Court of Chanceiy, acting upon a well-known doctrine, 
will not suffer it to be enforced against a bond fide pur-, 
chaser for value without notice of the lien (/). The doctrine 
itself is a curious illustration of the way in which the 
rights and obligations of parties have been gradually 
moulded by ecjuity. We saw that in archaic law it was 
not easy to make a secret transfer of land. The transac- 
tion must be attended with a number of solemnities which 
served to give it publicity, and the omission of any one 
of them was fatal to the validity of tlie transfer. It is 
hardly necessary to observe that a rigid adherence to the 
doctrine was likely to lead to considerable hardship, and 
the Court of Chancery, therefore, allowed in certain cases 
the same relief as if the plaintiff had acquired a real right, 
notwithstanding his inability to make out a complete legal 
title. But, in order to prevent injustice to third persons, 
equity allowed a peculiar defence to a purchaser for value 
who may have been misled by the presumable want of 
publicity. As a fact, in modern times, a conveyance does 
not necessarily carry with it any greater publicity than a 
contract, bat the old doctrine still remains as a survival.” 

In countries in which this peculiar defence is not admit- 
ted, the same object is accomplished by the hypothec books 
in which all transfers of real rights are carefully entered. 
In the French Code, for instance, the registration of legal 
mortgages is as compulsory as the registration of conven- 
tional securities (Code iWapoleoii, Book HI, tit. XVIII, 
Ch. II, Sec. 4). But the Indian Statute does not permit 
the registration of such transactions. This fact of itself 
ought to induce our Courts to be cautious in the admission 
of legal liens. If, however, we adopt the law as adminis- 
tered by the English Court of Chancery on this subject, 
tbe equitable defence open to a purchaser for value should 

(/) The above observation applies only where the purchaser has the 
le^al eafcata As between two merely equitable titles, the rule qiu prior 
eat tempore potior e$t jure holdi^ good, unless there is sosnething to dis- 
place the prior equitable lien {Maehn-th v. Summons, 15 Ves, 350 j Sng- 
den, 682, Ed. 14. But see Mice v. Mlee^ 2 *Drew, 78, where it is said 
that priority of time is the ground last resorted to, that is to say, only 
where there is no other sufficient ground of preference, and a similar 
view has been taken in other cases ; see the notes to Maekmth v, Sim- 
mom^ I White and Tudor, L.O,, 355. See also Lecture Xll,po$t). 
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also be admitted. So loDg as the registration of legal Lectuhe 
mortgages is not rendered compulsory, any other course 
must necessarily lead to very great hardship. It may, no 
doubt, be said that it would be inconsistent with the logic 
of the law to hold that a real right may not be enforced 
against a subsequent purchaser ; but, as observed by an 
eminent jurist, logical antinomy is more easily to be borne 
than a rule which fails to do justice between man and man. 

In this country the lien of the unpaid vendor seems to Unpaid 
have been very much taken for granted, but, as I have 
already said, it is too late now to dispute the right (g) India. 
{Tremalrav v. The Municipal CommissioneT of Huhli, 

I. L. R., Ill Bom., 172 ; Ecmnlahhcin v. Baudan, I. L. R., II 
AIL, 711; HariramY, Danaput,!. L. R., IX Cal., 167.) Cu- 
rious attempts have occasionally been made to extend the 
• doctrine, but, I need hardly add, without any success. In 
one case it seems to have been argued that a creditor ol 
the vendor was entitled to enforce the lien, because by 
mutual agreement between the vendor and the vendee, 
the purchase-money was to be paid by the vendee to the 
creditor, who claimed by virtue of that agreement a prior 
lien over a mortgage executed by the vendee. But the 
Court refused to countenance any such extension, adding 
that, although an unpaid vendor has a lien on the property, 
a creditor of the vendor cannot claim the same right (Hari- 
mm V, Dcmapiit, I. L. R., IX Cal, 167.) In another 
case, a second vendee in possession attempted to resist an 
action of ejectment by a prior purchasex' till the balance 
of the purcliase-money was paid, the second vendee claim- 
ing to be the representative of the vendor, but I need 
scarcely say that the attempt failed (RamlaJehan Roy v. 

Baudun Roy, I. L. E., II All, 711.) A case may, however, 
arise where a third person advancing the purchase-money 
or a part of it, may claim to have the benefit of the vendor’s 
lien — Dryden v. Frost, S My. & Cr., 073 ; Feesom v. Clark- 
son, 4 Ha., 97). 

I shall now treat of some other liens recognised by the ptiier lims 
English law. A lien arises in favour of a purchaser for 
purchase -money prematurely paid by him. There is also a 
lien in favour of partners on the partnership estate, on dis- 
solution, in satisfaction of any demands arising out of the 
partnership business. An agent also is, in certain cases, 

O Bee me» 55, para. (4), cl (6) of the Transfer of Property Acl 
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profcecboil by a lien on proj^^crty on which he has made 
advances on account of his principal. Trustees also cnjo}^ 
a similar privilege of which crcditoi’s ])y whom the advances 
inajr have been actually made may be entitled to avail 
themselves on the principle of subrogation (la re Jobnson, 

15 Ch. D., 553.) A load fide possessor may also sometimes 
claim tbc right in respect of any outlay made by him (Cooke, 
p. 421). As a genei al rule, ho wever, a person is not entitled 
to a charge, simply because he has laid out money on the 
property of another. But where the person who makes 
the outlay is interested in the property, but not as agent 
or trustee, the question, as we have already seen, presents 
considerable di^iicult 3 ^ Accor<ling to tbe Englisli common 
law, one tenant in common of a house, who expomls money 
on ordinary repairs, has no right of action against his co- 
tenant for contribution v. Dickson, 12 Q. B. D., * 

194 ; S,C. on appeal 15 Q. B. B., 60.) And even in equity, 
which could not always disentangle itself from the common 
law, a lien is only allowed in certain cases. 

The law on the subject is thus stated by Story : — “ An- 
other species of lien is that which results to one joint-owner 
of any real estate, or other joint-property, from repairs 
and improvements made upon such property for the joint 
benefit and for disbursements touching the same. This 
lien, as we shall presently see, sometimes arises from a 
contract, express or implied, between the })arties, and some- 
times it is created by couits of equity upon mere princi- 
ples of general justice, especially where any relief is sought 
by the party, who ought to pay his proportion of the--' 
money expeiided in such repairs and improvements, for in 
such cases the maxim well applies Nemo debet locuple- 
taii ex alterius incommodo,” (Story’s Equity, § 1234,) 

But the doctrine of contribution in equity is larger than 
it is at law ; and in many cases repairs and improvements 
will be held to be not merely a personal charge, but a lien 
on the estate itself. Thus, for example, it 1ms been held 
that if two or more persons make a joint-purchase, and 
afterwards one of them lays out a considerable sum of 
money in repairs or improvements and dies, this will be a 
lien on the land and a trust for tbe representatives of him 
who advanced it. • (Story’s Equity, § 1236.) 

In many cases of this sort, the' doctrine may proceed 
upon the ground of some express or implied agreement as 
to the repairs and improvements between the joint-pur- 
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diasers and an implied lien following upon sucli an «gree- Lecture 
ment. But courts of equity have not confined the doc- 
trine of compensation or lien for repairs and improvements 
to cases of agreement or of joint-purchasers. They have 
extended it to other cases, where the partj^ making the 
repairs and improvements has acted bond fide and innocent- 
ly, and there has heen a substantial benefit conferred on the 
owner, so that ex eequo et hono he ought to pa}^ for such 
benefit. Thus, where a tenant for life under a will has gone 
on to finish improvements permanently beneficial to an 
estate, which wore begun by the testator, courts of equity 
have deemed the expenditure a cliarge for which the ten- 
ant is entitled to a lien. So, where a party lawfully in 
possession under a defective title lias made permanent 
improvement, if relief is asked in equity by the true owner, 
he will be compelled to allow for such improvements. So, improve- 
money bond fide laid out in improvements on an estate by 
one joint-owner will be allowed on a bill by the other if 
he ask for a partition. So, if the true owner stands by, and 
suffers improvements to be made on estate without notice 
of his title, he will not be permitted in equity to enrich 
Ijimself by the loss of another ; but the improvements will 
constitute a lien on the estate. For, it has been well said ; 

'^Jure naturie aequiim est neminem cum alteriiis detri- 
mento et injuria fieri locupletiorem.’' A fortiovi this doc- 
trine will apply to cases wdiere the parties stand in a fidu- 
ciary relation to each other; as, where an agent stands by, 
and without notice of his title, suflers his principal to spend 
money in impi’ovements upon the agent’s estate. (Story’s 
Equity, § 1237*) On the subject of liens generally, see 
Burge’s Foreign and Colonial Law, Vol. Ill, pp. 314 — 377. 

English equity thus proceeds in a very guarded manner, Cimracter 
the explanation of which must be sought in the 
of the rise and growth of the equitable jurisdiction of tlie liens.' ^ 
Court of Chancery. It seems to me that the person who 
lays out money in repairing a house to which he is enti- 
tled in common with others has a much stronger equity in 
hia favour than the unpaid vendoi*, and yet, although a 
lien aidses in favour of the latter, it is denied to the 
former. In India properties are very frequently held in 
coparcenary, and although the remedy may in one sense 
be said to be in the hands of the coparceners themselves, 
a partition, as we all know, cannot be had without great 
delay and expense to the parties. It is, therefore, satis- 
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factory to notice that the question in this country has been 
decided on broader principles than those recognised by 
English equity, which is often merely a pale reflection 
of Roman law (Mahomed v. Shaista Khan, II All. H. C. Rep., 
248; Badool Hossein v. Oimput, XXV Suth. W. R., 170). 
We must remember that, although equity is much more in 
accordance with common sense than the common law, and 
although some of its doctrines are still refining themselves, 
there are parts which disclose to the student, if I might 
borrow an expression from physiology, unmistakable evi- 
dence of "arrested growth.’ This is very clearly pointed 
out by Sir Henry Maine in a passage in his Ancient Law in 
which he draws an interesting pai'allel between Roman and 
English equity. It would be wearisome/' says the learned 
author, "" to enter on a detailed comparison or conti'ast of 
English and Roman equity ; but it may be worth while to 
mention two features which they have in common. The 
first may be stated as follows : — Each of them tended, and 
all such systems tend, to exactly the same state in which 
the old common law was when equity first interfered with 
it. A time always comes at which the moral principles 
originally adopted have been carried out to all their legj^- 
timate consequences, and then the system founded on them 
becomes as rigid as unexpansive, and as liable to fall behind 
moral progress as the sternest code of rules avowedly legal. 
Such an epoch was reached at Rome in the reign of Alex- 
ander Severus ; after which though the whole Roman world 
was undergoing a moral revolution, the equity of Rome 
ceased to expand. The same point of legal history was 
•attained in England under the Chancellorship of Lord 
Eldon, the first of oar equity judges, who, instead of enlarg- 
ing the jurisprudence of his Court by indirect legislation, 
devoted himself through life to explaining and harmonising 
it. If the philosophy of legal history were better under- 
stood in England, Lord Eldon’s services would be less 
exaggerated on the one hand and better appreciated on the 
other than they appear to be among contemporary lawyers, 
Other misapprehensions, too, which bear somepractical fruit, 
would perhaps be avoided. It is easily seen by English 
lawyers that English equity is a system founded on moral 
rules ; but it is forgotten that these rules are the morality 
of past centuries — not of the present — that they have 
received nearly as much application as they are capable of, 
and that though, of course, they do not differ largely from 
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the ethical creed of our own day, they are not necessarily 
on a level with it. The imperfect theories on the subject 
which are commonly adopted have generated errors of 
opposite sorts. Many writers of treatises on equity struck 
with the completeness of the system in its present state, 
commit themselves expressly or implicitly to the ))aradoxi- 
cal assertion that the founders of the Chancery jurispru- 
dence contemplated its present finality of form when they 
were settling its first basis. Others again complain — and 
this is a grievance frequently observed upon in forensic 
arguments — that the moral rules enforced by the Court of 
Chancery fall short of the ethical standard of the present 
day. They would have each Lord Chancellor perform pre- 
cisely the same office for the jurisprudence which he finds 
ready to his hand which was performed for the old common 
law hj the fathers of English equity. But this is to invert 
the order of the agencies by which the improvement of 
the law is carried on. Equity has its place and its time ; 
hut I have pointed out that another instrumentality is 
ready to succeed it when its energies are spent/' (Maine's 
Ancient Law, pp. 68 — 70.) 

I trust I shall be excused for venturing to suggest that 
the caution thus indirectly conveyed is not perhaps always 
borne in mind by Indian judges, who seem sometimes to 
forget that equity in this country has not yet crystallised 
into system, but possesses all the fluidity which charac- 
terised it in England before it hardened into the shape which 
it wears in our clay. There is very little danger of any 
rash experiments being made under the name of equity 
and good conscience, as the professional learning, and I 
must add, the professional prejudices of the English law- 
yers, who preside over the superior courts in India, will 
always prevent any hasty or unnecessary departure from 
the English law. 

The principles of justice, equity, and good conscience, 
however, so long as they do not harden into system, are 
often extremely vague. They should, therefore, be applied 
with very great caution. Yarious liens, for instance, are 
recognised by the civil law and the continental codes, 
which find no place in the English system. The lien of the 
lender who advances money for the purchase of land, or 
for repairing a building, or of the architect or labourer 
employed in the construction of any works, is not recog- 
nised by the English Court of Chancery ; and yet it would 
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Lectuke be difficult/ io deny that the creditor in the one case, and 
the architect in the other, have at least as strong an 
equity ” in their favour as the unpaid vendor (Code 
Napoleon, Book III, tit. XVIII, Ch. 11.) The truUi 
is, the principles of justice, equity, and good conscience 
are at best but an uncertain guide, and nob iinfrequently 
wear an appearance of vagueness, which, it must be con- 
fessed, is rather bewildering to the student of Indian law. 
Indeed, it may fairly be doubted whether our courts ought 
not to confine the right to a legal mortgage only to those 
cases in ■which, as in the case of the salvor, the person 
claiming the right could not have protected himself by an 
express agreemenb. In every other case the parties may 
be safely left to take the consecjueiices of their own want of 
caution. 

Solicitor’s Several other descriptions of equitable liens are also 

Jien. recognised by the law. A solicitor, for instance, has a 
lien on the fruits of any judgment recovered by him, a 
privilege, I may add, denied to other classes of practition- 
ers. Bub the lien will not be allowed to override the right 
of a party to a set-o'ff, at any rate where the mutual 
payments are under the same decree (Bedkesserhai v. 
Warranji Walji, I L. R., TV Bom., 353 ; Brij Fath v. 
JuggernatJi, I. L. R., IV Cal, 742.) A solicitor, however, 
who discharges himself forfeits his lien (In re IfeCor- 
Jdndale, I. L. R., VI Cal., 1 ; Of. In re Waclsivortk^ 34 
Ch. D., 155, where the solicitor at the time the fund wa>s 
recovered was held entitled to priority over the solicitor 
who had conducted the action, but had been discharged 
betee the trial.) In certain cases servants and labourers 
have a lien for their wages — flu the matter of the Indian 
Companies Act 1866, II Ind, Jur., N. S., 180 ; II Ind. Jur., 
N. S., 257.) Maritime liens form also a very important 
class of securities, but they are of very little practical im- 
portance to tlie Indian lawyer. (See on the subject Fisher, 
pp. 166—171 ; see also Coote, pp. 604-606.) 

Distraint. Ill this Country, generally speaking, tlie land-revenue is 
a paramount charge, and the sale of a tenure for rent has 
also in many cases the effect of sweeping aw£jy all incum- 
brances ; but I do not think that it would be quite correct 
to say that there is a lien in such cases* A modified right 
' in favour of the landlord is, however, recognised by the legis- 
lature under the name of dlstmuti and this is strictly a legal 
lien, and wuuld apparently rank aboye.all other charges. 
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I wliall iioAV treat of one or two cases iii wliicii it is some- Lecture 
times tliouglit that a lien exists. It is sometimes said that 
a Mahomiiiodan widow has a lien on the estate of her hns- 
baud for dower due to her. The question was very fully dower in 
discussed in the case of (Amanee v. Mir 3Ieher AU, 

XI Siith. W. R., 212), and the Court, after a review 
of all the autho]ibies, came to tlie conclusion that the 
widow has no special charge on the property, but ranks 
jycmii with other ordinary creditors. (See also 81iah 
E^iiayet Ilossain v. Syud liomzan, X Suth. W. R., 21G.) But 
dower, like every other debt, must be paid before the heirs 
are entitled to take anything, and the authorities show 
that a Mahommedaii widow, in possession of her husband’s 
estate, upon a claim of dower, has a lien upon it as against 
those entitled as heirs, and is entitled to the rents and 
profits till the claim of dower is satisfied. (See Macnagh- 
ten’s Precedents, case 24, p. 275. WomattU Fatima v. 
Mirunnissaj IX Suth. W. R., 318, reported also in VIII 
Suth. W. R., 51.) 

A similar right is sometimes put forward on behalf of No Hen of 
the creditor of a deceased Hindu, but it is now conclusive- creditor! 
ly settled that a creditor has no lien on the assets in the 
hands of the heir, and cannot, therefore, reach any property 
which may have been transferred by the heir in good faith 
to a third party. Sir Thomas Strange, indeed, in his book 
on Hindu law, says, that '' debts are a charge on the inher- 
itance, and that they follow the assets into whatsoever 
hand it comes.” (Strange’s Hindu Law, VoL I, p. 166.) 

And the learned author cites the very high authority of 
Colebrooke in support of his opinion. (Strange’s Hindu 
Law, App., p. 282.) There is also the text of Katya- 
yana ; — “ If any debts exist against the father, his son 
shall not take possession of his eflects. They must he 
given to his creditors.” (Stokes’s Vyabahara Mayuklia, 
p. 122.) Our Courts, however, have laid down a different 
doctrine, although it may fairly be doubted if this is not one 
of the many instances in which English lawyers have un- 
consciously introduced the doctrines of their own law, 
moulded by the commercial necessities of the countiy into 
a system comparatively archaic, and not shaped ' by such 
economic considerations. The Sudder Dewany Adawlut, 
presided over by Judges not so familiar with English law, 
adhered to the doctrine laid down by Strange and Oole- 
brooke, But the law has been differently interpreted in 
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recent decisions. In tlie case of Zahurdiist Khan v. Incler- 
man (Agra F. B., 71); the Court; in giving judgment, 
observed: — ''In our judgment the real test to be applied 
in deciding the issue of law raised is to be found in the 
answer to the question — to whom does the property pass 
on the death of the deceased ? Does it pass immediately 
and entirely to his heirs, or is the normal devolution inter- 
rupted, so that the whole or a portion of the estate suffi- 
cient to discharge his debts, vests, as if by hypothecation, 
in the creditors, and does only the residue pass to the heir ? 

We can find no authority for the latter proposition ; 
nor has any other text been cited in support of it than 
that from Katyayana referred to by the Division Bench. 
Although Sir T. Strange enumerates debts among the 
charges on the inheritance; he nowhere expresses himself 
to the effect; that any interest in the inheritance vests in 
the creditor; on the contrary, the language used by him 
rather shows that the whole estate of the deceased’s 
ancestor passes to his heirs, affecting them with a liability 
for the debts of the ancestor to the extent of the assets 
received by them. The heirs may, if they please, avoid 
this liability by disclaiming the estate, but into the hands 
of whatever volunteer, it comes, the liability attaches on 
him; and so long as the estate remains in the hands of the 
heirs or any other volunteers, so long does it constitute 
a fund, to which the creditor is entitled to have resort for 
satisfaction of his claim. This is in our opinion the cor- 
rect interpretation of the dictum that debts follow the 
assets into whatsoever hands they come. We have exa- 
mined the authorities referred to by Sir T. Strange on 
this point, and can find nothing in them which warrants 
any stronger position in favour of creditors than that which 
we have expressed above. The text of Katyayana may, 
at first sight, seem to justify the contention that the whole 
estate of a deceased ancestor does not pass directly to the 
heirs ; but that there rests in them only the residue after 
satisfaction of the debts. But this text must be read in 
connection with other texts of writers of high authority 
on Hindu law; and so reading it, we are of opinion, that 
the proper construction of it is to hold, that it declares 
that the resulting benefit to the hems from the succession 
cannot be greater than the surplus of assets over liabili- 
ties ; not that the estate does not altogether and absolutely 
vest in the heirs. Numerous texts may be referred to, 
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which indicate a power in the heirs to deal with the whole 
estate before satisfaction of the debts. The very fact that 
they may sell it to satisfy debts shows an ability to make 
a good title to the whole of it. 

The construction of the texts of Katyayana in the 
sense contended for on behalf of the appellant is therefore 
untenable.” (See also Annofuma Bassee v. Gunganamin 
Pal, II Suth. W. K, 296 ; Jamiyatram Ram Ohiinder v. 
ParbJmJDas Hathi, IX. Bom., 116; XII Bom., 78; compare 
N. W, P., 1859, p. 23 ; Mad., S. D. A., Vol I, p. 166; Green- 
der Ohimder v. MacJdntosh, I. L. E., IV Cal, 877.) 

It would seem that although a Hindu widow has, in a 
certain sense, a lien on the estate of her deceased husband 
for maintenance, the charge cannot be enforced against a 
purchaser for value without notice of the lien. At any 
rate the widow cannot seek to charge the estate in the 
hands of a purchaser without showing that there is no 
property of her deceased husband in the hands of his heirs 
(Adhiranee Narain Kmnavee v. Shona 31 alee, I. L. E., I 
Cal, 365 ; see also VIII B. L. E., 225 ; IX B. L. E., 11 ; 
XII Bom., 69 ; compare II Agra, 42 ; IV Moo. Ind. App., 
246 ; I All, 191.) 

A notion also seems to prevail that in this country 
there is a lien on an indigo factory, or at least upon the 
produce of the factory for the price of seed supplied to it. 
But the proposition rests on no authority, and was express- 
ly negatived in the case of ifonofew Bass v* McNagk- 
ten (I. L. E., Ill Cal, 231.) It is, however, curious to 
observe that the Code Napoleon recognizes a lien iu the 
nature of a privileged hypothecation for sums due for seed 
corn or for the expenses of the harvest of the year on the 
value of such harvest. (Code Napoleon, Art. 2102.) 

I now come to judicial liens or attachments. Now, an 
attachment under the Civil Procedure Code may be either 
before or after judgment ; the process being intended in both 
cases to guard against the alienation of the property by 
the defendant. It does not fall within the scope of the 
present lecture to discuss all the various points in connec- 
tion with attachments. I shall confine myself only to the 
operation of an attachment under the code. Now, an attach- 
ment operates from the moment that the process is executed 
as a charge on the property, the judgment itself not having 
the effect of creating in this country a lien on the property 
of the judgment-debtor. But, in order to have the benefit 
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Legtube of an attaclinient, tlie provisions of the Procedure Cede 
must be carefully followed. TiV one case in wliicli the 
notice of attachment was not fixed up in the Court-house, 
or in the office of the Collector, tlie Court thought that 
an alienation made by the debtor could not be avoided by 
the creditor. Mr. Justice Maepherson, in giving judgment, 
observed : — 

intierchaiui '' The objection is by no means a techuical objection. 

Babu's The affixing the notice in the Court-house and in the office 
of the Collector is a far more certain means of giving 
information to the parties immediately interested than the 
process of reading the notice aloud on the land or on some 
place adjacent to it. A man can al\va3"s arrange so as to 
keep himself acquainted with all notices fixed up in the 
Court of the Judge or the Collector of a District. But 
there can be no certainty that he will happen to hoar, or 
to bo made acquainted with, orders which are merely read 
aloud on his land or on some place adjacent to it. In the case 
before us, it is not proved that the judgment-debtor was 
in personal possession of the lands which were the subject 
of attacbment, and there is nothing whatever to show or 
to lead to the presumption that he was acquainted with 
the fact of the order of attachment having been read aloud 
by the peon who was sent to attach the property. The 
probability of the judgment-debtors having known that the 
attachment had been issued, would have been far stronger, 
if the order had been fixed up in the Court-house or in the 
office of the Collector. 

Section 240 says that alienations after attachment are_ 
to be void, if the attachment or the written order ^ shall 
have been duly intimated and made known in manner 
aforesaid.’ The words ' manner aforesaid ’ relate to the pro- 
visions of Section 239, and when two out of the three 
methods prescribed by that section for intimating and 
making known attachments have been wholly omitted, it 
cannot possibly be said that the order of attachment was 
duly intimated and made known within the meaning of 
Section 240.” {IndercJmnd Bahoo v. The Agfa Bcinl% X 
Suth. W. R., 264; Demndm Nath Saniolv. Torah Olmnder 
Bhattacharjee, mdliamJcumar Ghose v, Baikontnath Saniol^ 
X Cal, 281; I. L. E, VII Cab, 107.) Again, there must 
be a debt in existence to support an attachment. Thus 
where an attachment was issued under an ex parte decree, 
which was afterwards set aside on an application for a 
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new trial, but was subsequently restored, it was held that Lecture 
the attachment previously issued had not the eflbct of iX. 
invalidating an intermediate sale. (Jagat v. Tulsiram, I. 

Ben. L. Eep., 71, A. C.) 

An attachment under the code constitutes a perfect real Attach- 
security. The judgment-debtor may not alienate the pro- 
perty, the purchaser under the execution following upon 
such attachment not being bound by any transfer made by 
the debtor subsequently to the attachment. What passes 
to the purchaser is, therefore, not the rights and interests 
of the debtor as they stand at the time of the sale, 
hut the rights and interests of the debtor as they stood 
at the time of the attachment. The alienation will, 
however, be void only as against claims enforceable under 
the attachment. It must, however, be borne in mind 
that an attachment does, to a certain extent, enure to the 
benefit of all the judgment-creditors. Thus, suppose A 
attaches property belonging to his judgment- debtor worth 
5,000 rupees, and that the debt due to A is only 1,000 
rupees. Now, if the debtor should sell the property to a 
third person before it has been attached by any other cre- 
ditor, and the property should eventually he sold under 
an execution, the balance of the purchase-money will not 
be paid over to the purchaser, but will be distributed 
among such of the other creditors as may have taken out 
execution prior to the order for distributioD. (Section 295, 

Act XIV of 1882.) It should be observed that the mere 
fact that a particular attaching creditor is paid out of 
the proceeds would not avoid an incumbrance if tbe sale 
did not take place under that attachment. {Oimqwasdcl v. 

Binda, IX Ben. L. Rep., 180; Vmesli Ghtmder Roy t. Raj- 
b%lbh Sen, I. L. R., VIII Cal., 279; Haziv Gmi v. Sona- 
monee Dassee, I. L. R., VI All., 33. 

In conclusion, it is necessaiy to observe that, if an attach- striking 
rnent has been permanently struck off and a new attach- 
ment has become necessary, a conveyance which is execut- * 
ed between the two attachments will be valid {Govindo 
Sing V. Mir Mushun AU, S." I). .A.,', 1855, p. '2M.) , A' , , 

question of much greater difficulty arises when the con- 
veyance has been executed while the first attachment was 
subsisting. Does such a conveyance become valid by rela- 
tion, or is it void against the execution-creditor and those 
claiming under him. In the case of Puddomoney against 
Moy Mnthooranath Ghowdry, the Privy Council observ- 
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Lecture BcI : — ' It seems to their Lordships that generally where 
IX the party prosecuting the decree is compeiiod to take out 
another execution, his title should be presumed to date 
from the second attachment. Their Lordships do not mean 
to lay down broadly that in all cases in which an execu- 
tion is struck off the file, such consequences must follow. 
The reported cases sufficiently show that in India the strik- 
ing an execution proceeding off' the file is an act which 
may admit of different interpretations according to the 
circumstances under which it is done, and accordingly their 
Lordships do not desire to lay down any general rule which 
would govern all cases of that kind; but they are of 
opinion that when, as in this case, a very long time has 
ela])sed between the original execution and the date at 
which it was struck ofif, it should be presumed that the 
execution was abandoned and ceased to be operative, unless 
the circumstances are otherwise explained (Puddoinoney 
Dassee v. Eoi/ Matlmranaih Ghoiodry, XX Suth. W. R., 133, 
over-ruling Ramdmrii Lall v. Jhahbior Sahoo, XIV Suth, 
W. R, 25.) 

Note A. 

Salva‘>’e Justice Wilson intLeoase of ICmnram, Das, L L, R., 

liens" m doctrine of salvage liens, acted upon in some Irish 

England, cases, has been authoritatively rejected in England by the Court of Appeal 
** ' m FaMitY, Scottish Imperial IrmimncG Compamj (31 Ch. D,, 234.) It 

seems to me, however, with great deference, that all that the case lays 
down is that the owner of the ultimate equity of redemption is not entitled 
to claim a charge in the nature of salvage. Another principle, as I 
understand it, involved in the case is, that a person who officiously 
mahes a payment, although such payment may have the effect of saving 
another’s property, is not entitled to a lien in the absence of any 
acquiescence or lying by on the part of the owner or of any 
request, either express or implied, in the sense of the English law, an<l 
the observations of the Court with regal’d to the inapplicability ofjig 

principle of maritime salvage liens were m 1 d ~ 7Tli-fh n 

the facts of the ease. This is shown as well by the arguments of 
counsel as by the judgments of the learned judges, who took part in 
Faleke’s decision, For instance, it was argued for the appellant that in 

case. order to establish any claim, the person who made the payment must 
prove that he had an interest in the policy or that he was requested 
* to make the payment. It was said that a man cannot by paying a 

debt due from A B without any request from A B make himself 
A B’s creditor, and a fortiori he cannot by so doing give himself a 
lien on property. And Lord Justice Cotton, in giving judgment, said : If 
here there had been circumstances to lead to the conclusion that there 
was a request by Falcke that this premium should be paid by Emmanuel, 
then there would be a claim against Falcke or his representative for 
the money; cmd Ido not say that there might not he a lien on the 
poiieyf page 241. So also Lord Justice Bowen says; ^*The general prin- 
ciple is, beyond all question, that work and labour done or money expend- 
ed by one man to preserve or benefit the property of another do not, 
according to English law# create any lien upon the property saved or 
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benefited, nor, even i£ standing* alone, create any obligation to repay tiie 
expenditure,” (p. 248). Further on, the learned Judge, after pointing out 
that there was no express or implied request to Mr. Emmanuel to make the 
payment, adds : “ So mvcli therefore for the 'idea of a Uen or even of a right 
to he repaid this sum at eommon law'' (p. 250). Similarly Lord Justice 
Fry says : “ I exceedingly doubt whether a mere request by a mortgagee 
to his mortgagor, though it might give rise to an action for the recov- 
ery of the sum paid, would create a lien as against the mortgagee upon 
the property saved by the payment, hat it is %ot necessary to cUseass thett 
jjomt ” (p, 252). I may add that the true distinction between a maritime 
salvage and the case before the Court to which it was attempted to be 
likened, consists in the fact that in the former it is not at all necessary 
that the person who claims the lien should be under any compulsion to 
make the payment. In this country, for instance, if a third party volun- 
tarily pays the revenue, he will not he entitled to recover the money from 
the owner personally or from the property itself, on grounds of a salvage 
character, but; the case is very different where the payment is made by a 
person who has an interest of his own to protect, in which case a request 
will be implied by the English law, although it would bo, perhaps, more 
scientific to say that the obligation here arises out of a quasi-contract. 
In some cases in England, however, premiums paid by persons claiming 
but not really possessed of any bond fide interest in the policy or even by 
the mortgagor himself have been treated as salvage payments. (See the 
eases cited in Falehe v. Scottish Imperial Insur an ee Company ; also White 
and Tudor’s Leading Cases, vol. II, p. 1242). But these cases can scarcely 
now be regarded as law. And the same observation will to a certain 
extent apply to the case of Grinder Chnnder v. Jilaclibdosh (I. L. R., JV 
Calc., 897) where the Court said that as the avowed purpose for which the 
mortgage in that case was made was to raise money for payment of the 
government revenue, the payment of which would be in the nature 
of insurance of the mortgage property, the mortgagee was entitled to 
priority. 

I may mention that English equity does in some cases unquestionably 
allow a lien to a part-owner or other person having a limited interest in 
respect of repairs and even improvements made by them , and there seems 
to my mind to be no difference in principle between an outlay for repairs 
and one for payment of head rent, except perhaps that in the latter 
case the equity is much stronger. (See the cases cited and reviewed in 
the judgment of Mr. Justice Mitter.) In addition to these cases, we may 
refer to Exp. Linden (I. M. D. & D. 428) in which it was held that 
where a man agrees to sell his estate and to lend money to the pur- 
chaser, he will have a lien for the advances so made as well as for the 
purchase-money, {Qf. JfcesoQih v. Clarkson, 4 Ha. 97 ; Harris v. Poyner, 
I Brew, 174, XVI Jur., 880; Maenolty v. Fltzherherf, IllJur. N. S, 1287, 
M. R. ; Barrington’s Sett, 1 Jo. and H. 142 ; 6 Jur. N. S. 1073, where the 
tenant for life was allowed for repairs and improvements). I may add 
that the principle has now been to a certain extent adopted by the 
English Legislature (8 and 9 Viet., c, 66, 9 and 10 Viet., c. 101 and 
1 0, and 11 Viot. c. 11 and 113). A lien has also sometimevs been allowed in 
favour of a tenant in common for payments in respect of the estate, 
(Loddington v. Mallett^ 1 Ves, S, 497 ; Exp. Leslie 3 L. J, N. IS. Bky. 4 ; 
Harrison Exp., 2 Bose 76 ; Lake v. Gihson, 1 Iq. C. A. B. B. 291). Indeed, 
the English Court of Chancery has sometimes gone so far as to recognise a 
lien in favour of bond Me possessors for permanent improvements made 
by them {Neesom v. Clarkson^ 4 Ha. 97 ; Thorne v. Newman, Finch 88. 
See Swan v. A, 8 Fri. 618 ; Lndlow v. Grayall, 11 Pri, 58 ; Uiilty Nmik v 
King, 26 Beav., 72 ; 4 Jur. S. 470). The lien of consignees of West 
India Estates is a recognition of an analogous right which was no 
doubt originally forced on the English courts of equity by reason of 

E, B. G., M. 22 
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tLe difficulty of carrying on cultivation in tlie colonies witliout the 
assistance of consignees in England. (3 Burge's Foreign and Colonial 
Law, 359. Ooote’s Mortgage 422. Fisher’s Mortgage 1 48). On a similar 
principle a salvage lien may be claimed by a manager of certain under- 
takings by reason as well of the perishable nature of the works as of 
tbe exigencies under which they are carried on. (Fisher’s Mortgage 
147). I may add that, although mere co-owners have no such lien as is 
enjoyed by co-partners in the English Law, a part-owner of a ship has 
a right to have the gross freight applied in the first instance in pay- 
ment of the expenses incurred in earning it, (Liudley on Partnership, 
pp. 683-S4.) 

I ought to mention that, to my mind, not only is the joint- 
tenant or other limited owner entitled to a lien, but that seems 
to be the only appropriate remedy, as the other owners are not bound 
to keep the property against their will, and indeed this is one of the 
arguments which was employed by the Court of Appeal in LeJ^fh v. 
Mchon (15 Q. B. D., 60), where the Master of the Rolls, in holding 
that one tenant in common of a house who expends money on ordinary 
repairs has no right of action against his co-tenant for contribution, 
says : “ If the law were otherwise a part-owner might be compelled 
to incur expense against hia will ; a house might "be situate in a 
decaying borough, and it might be thought by one co-owner that 
it would be better not to repair it, p. (>6. This objection, however, 
which applies only to a personal action for contribution, will be obviated 
if you restrict the part-owner to proceedings in' nm. 

It seems that in the Civil Law and the systems founded on it, a lien 
may be claimed by a person who advances money for the puxp^ae. of, 
repairing or rebuilding a house. It may also be claimed in res^t of 
expenditure incurred by a person possessing only a limited^%tate. 
(Burge’s Foreign and Colonial Law, YoL III, pp. 346—377.) 
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Subrogation-Application of rule— Eights of puisne incumbrancers— Eiglita of 
surety— Entitled to benefit of securities held by creditor— How far discharged 
by relinquishment of security— Security not relinquished by payment— Rule 
of English law— Followed iirindia— Co-debtors— How far entitled to benefit 
of securities— Purchasers of mortgagor’s rights redeeming a mortgage, how 
far entitled to benefit of subrogation— Other cases illustrative of the rule— 
Contribution— Principle on which founded— Doctrine followed in India— 
Blarshalling of securities— Enle of English law— Adopted by our Courts— 

Distinction between purchasers anti incumbrancers— Notice immaterial in the 
case of a mortgage. 

In the last lecture I treated of the various circumstances Subroga- 
uiider which a lien is created by operation of law, in- 
dependently of the assent of the parties between whom 
the relation is created. In the present lecture I propose 
to discuss a class of securities which, although distinguish- 
able from the class considered in the last lecture, have 
yet some features in common with them. I refer to cases 
in which a person, by whom an incumbrance is discharged, 
is sometimes allowed to stand in the place of the mort- 
gagee, and to avail himself of the security in precisely the 
same way as if the mortgagee had assigned it to liim. 

The doctrine of subrogation, as it is called, rests upon oquit- 
the plainest principles of justice and equity, and is recog- able priu- 
nized in almost every system of law. You must not, how- 
ever, suppose that every person who discharges the mort- 
gage-debt is entitled to the benefit of the security held by 
the mortgagee. As a rule, in the absence of an assignment 
of the security, the person by whom the debt is discharged 
has no right to avail himself of it. The discharge of the 
debt extinguishes the security, and the doctrine of subro- 
gation or involuntary assignment is, in reality, an exception 
to this rule. 

We have seen that every person who is entitled to redeem Appiica- 
acquires, on redemption, the right to stand in the place 
the mortgagee, and that it is not necessary that he should 
obtain an actual assignment of the mortgage in order that 
he may avail himself of the security. But there are other 
cases also in which the discharge of a debt secured by a 
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Lecture mortgage is followed by tire same result. A surety wlio pays 
the debt due from Ms principal is entitled to enforce any 
security against the debtor possessed by the creditor. “ A 
surety ” to use the language of Sir S, Romilly, in his argu- 
ment in Craytlwrne y. Swinburne, '' will be entitled to 
every remedy which the creditor has against the principal 
debtor to enforce every security and all means of payment ; 
to stand in the place of the creditor, not only tlirough the 
medium of contract, but even by means of securities en- 
tered into without the knowledge of the surety ; having a 
right to have those securities transferred to him, though 
there was no stipulation for that ; and to avail himself of 
all those securities against the debtor.'' The surety is en- 
titled to the benefit of the securities, although he may not 
have been aware of their existence, and although they may 
have been taken by the creditor after the contract of surety- 
ship has been entered into (Sections 140-141 of the Con- 
tract Act; consider Forbes v. Jackson, 19 Oh. D., 615, 
and cases cited therein). It seems that the fact that the cre- 
ditor has made further advances on the security will not 
afiect the right of the surety on paying oft the original debt 
to claim an assignment {Forms v. Jackson, 19 Ch. D., 
615, overruling Williams v. Oimn, IS Sira., 597.) Indeed 
in some cases the effect of making further advances might 
be practically to discharge the surety altogether. (Mutual 
Life Assurance Go. y. Longhy, 32 Ch. I)., 460; Beevor v. 
Luck, L. R., 4 Eq., 537.) The creditor is not entitled to 
apply the security to the discharge of any other debt than 
that guaranteed by the surety. {Pledge v. Buss, Johns,, 
663.) But when the security is given after the contract 
of suretyship for the debt guaranteed by the surety as 
well as lor other debts of the principal, the creditor is not 
bound to apply the proceeds either preferentially in payment 
of that debt QVfarifassum payment of all the debts^ there 
being no principle of law or equity by which the rights 
of the m-editor can be so controlled in favour of the surety. 
{Bank of Bengal v. Radkakissen, III Moore lad. App., 19.) 
I may here mention that, as between themselves, sureties 
are entitled to the benefit of all securities which may have 
been taken by any one of them to indemnify himself. 
But it seems the surety is only entitled, as against the 
credito, to the securities given by the debtor, not those 
given by the co-sureties. {Buncan v. N. F. Bank, 11 Ch. 
1),, 88.) (As to marshalling against sureties and on the 
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riglits of sureties generally, see DeCoIyar on Guarantees, 
pp. 296»298.) 

Ill a late ease in the Calcutta High Court, the ques- 
tion arose whetlier or not a surety, by whom the debt had 
been paid, could proceed against the original debtor upon 
the instrument itself by which the debt had been created. 
The facts were shortly these : the plaintiff brought a 
suit in the nature of an action of ejectment upon a mort- 
gage, which had been regularly foreclosed. The defence 
was that, prior to the mortgage under which the plaintiff 
made title to the property, the debtor had borrowed money 
from, a third person on the security of that very property, 
and that the defendant was his surety on that occasion. 
The money not having been repaid by the principal debtor, 
the defendant paid the debt, and the creditor, at his in- 
stance, brought an action against the debtor on the mort- 
gage bond ; and in execution of the decree obtained by 
him, the property in dispute was sold and purchased by 
the defendant. In this state of facts it was contended for 
the plaintiff that the payment by the surety discharged the 
debt, a!id consequently extinguished the security; and that 
the defendant under his purchase acquired only the rights 
and interests of the debtor as under an ordinary execution, 
and that, as the plaintifi’s mortgage was prior in date to the 
defendant’s purchase, the facts stated in the defence were no 
answer to the plaintiff’s suit. This contention was, how- 
ever, overruled, and Mr. Justice Markby, in giving the judg- 
ment of the Court, said: — “ We must decide the question by 
analogy of the law of other countries ; and it appears to us 
clear, that, by the law of England and the law of Scotland, 
and, as far as we are aware, by the general law of Europe, 
when a surety has paid off the debt of his principal, not only 
all the collateral securities are transferred to the suretj’, but 
by what is called subrogation, the right is also transferred 
to him to stand in the place of the original creditor, and to 
use against the principal debtor every remedy which the 
principal creditor himself could have used. It seems to us, 
therefore, that the law of this country may be reasonably 
taken to be that which has been considered equitable in 
other countries, namely, that the surety is not debarred 
from proceeding against the original debtor upon tbe in- 
strument itself which created the debt by reason of tlie 
debt having been paid by himself” (Heem Lall ■Smiuni 

y. ilK, XXI Suth. W. R,,.347.) 
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Lecture The English law on the subject is now eo?itained in the 
Mercantile Law Amendment Act, 1856 (19 & 20 Viet., 
Mei^tiie <5. 97), which provides that '' every person who being 
Law Act. surety for the debt or duty of another, or being liable 
with another for any debt or duty, shall pay such 
debt or perform such duty, shall be entitled to have 
assigned to him, or to a trustee for him, every judgment, 
specialty, or other security which shall be held the 
creditor in respect of such debt or duty, whether such 
judgment, specialty, or other security shall or shall nob be 
deemed at law to have been satisfied by the payment of 
the debt or performance of the duty; and such person 
shall be entitled to stand in the place of the creditor, and 
to use all the remedies, and, if need be, and upon a proper 
indemnity to use the name of the creditor, in any action or 
other proceeding at law or equity, in order to obtain from 
the principal debtor, or any co*security, co-contractor, or 
co-debtor, as the case may be, indemnification for the 
advances made and loss sustained by the person, who shall 
have so paid such debt or performed such duty ; and such 
payment or performance so made by such surety shall not 
be pleadable in bar of any such action or other proceeding 
by him.” 

Kigiits of The surety being entitled to use against the principal 
surety. debtor every remedy which the creditor himself could have 
used, it follows that, if the principal creditor improperly 
deals with the securities or relinquishes them, the surety 
will be discharged, at least (a) to the extent of the value 
of the security (Contract Act, Sec. MlfNamyanY, Qonesh, 
VII Bom. H. C. Eep., 118.) But there is an important dis- 
tinction between securities existing at the time that the con- 
tract of suretyship is entered into, and those which are taken 
subsequently. A surety is entitled to the benefit of the former 
class of securities absolutely ; but, as regards the latter, his 
right to avail himself of them arises only when he actively 
puts himself in motion (Secs. 141, 142 of the Contract Act.) 
These provisions of the Indian Act seem to have been 
modelled on the English case of Neiuton v. Ghoflion (10 
Hare, 646) a case, however, of more than doubtful authority 
(see Forbes v. Jachson, XIX Ch. D., 615 ; Campbell v. Roth- 
well, XLYllh. J.Q. B., 124; XXXVm L. T., 33.) The 

(a) I say at Umt, bcoause the provisions of the Contract Act are very 
far from being distinct on the point, Compare Section 139, illnstration 
(b), with Section 14i of the Act. 
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surety however, will bo discharged only if the creditor is Lecture 
Sty of misconduct or wilful neglect as he is not bound ^ 
to make the most of his securities, although no doa^t on 
general principles ho must conduct himself with good faith 

a* Stetatc, following inKX 

this respect tlie law of other coiintiies, allows to the surety point, 

not only the benefit of any security possessed by the cre- 
ditor but also the benefit of any judgment which may be 
held by the creditor. The same right is extended to one 
of tevLl debtors who may have been obhged to pay the 
whole of the debt due to the creditor. Ihe co-debtor has 
the same equity as the surety, and ought in J«stice to have 
the same facilities for reimbursement. It is true thirt theie 

huree Dahee v. Eshan Ckuuder (IX Suth W. 230), 
which would at first sight seem to show that a co-debtor 
cannot have the benefit of any securities held by the cm- 
ditor ; but the point really decided in the case was, that a 
co-debtor purchasing a judgment against himself and the 
other debtors, had no right to issue execution on the judg- 
ment for the purpose of recovering the whole amount from 
the other debtors. It is, however, unfortunate that the 

Court should have rested their judgment m great measure 

upon the English case of Dowbiggin v. Bourne g 
and Collyer, 462), which followed Cop^s v. M%6Mdon 
(Turner and Russell, 231), in which a somewhat refined 
distinction was taken between securities that were merged 
by the judgment, and those that were available to the 
surety notwithstanding the judgment. The rule, howevm', 
laid down in those cases was considered to be unsatis- 
factory ; and, as we have already seen, the English Le^s- 
lature has since passed an Act for the purpose of giving 
increased facilities to sureties and co-debtors for reim- 

^“l™tlreadY said that, as the law stands at present, one 
of several joint-debtors cannot have the benefit of any 
judgment held by the creditor. The f oce'iure of our 
Courts in matters of execution is ill adapted to the deter- 
mination of the various questions which must necessarily 
arise in such cases ; but, as I have ak’eady pointed out, it 
does not, by any means, follow that the debtor will not be 
permitted to avail Inmself of any securities held by the 
m-editor, and which the creditor might have eifiorced 
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Leotuhe against liis debtors. I may here remind you that where a 
person who is only interested in a portion of the mortgaged 
premises is compelled to pay the whole debt, he will be 
entitled not only to contribution, but also, as we have seen, 
to a lien on the share of the other mortgagors. (Punchum 
Singh V. Ali Ahmad, I. L. R., IV All., 58 ; Bhagirath v. 
NaQibut Swgh, I. L. R., II All, 115 ; Hira Chanel v. Abdul, 
L L. R., I All., 455 ; Gohind Pershad v. Bivarha Nath, XXV 
Siith. W. E., 259.) And it would seem that he will not be 
‘leprived of this right, although the mortgagee by bring- 
ing his action against only one of the parties might have 
pot it out of his power to bring a second suit on his mort- 
gage. iJagut Naraycm v. Qutub Husain, I. L. R, II AIL, 
807.) 

ooipr ap- There are several other cases in which the law allows a 

th person who discharges an incumbrance to stand in the place 
of the mortgagee. A purchaser of the debtor’s equity of re- 
demption, who pays off incumbrances on the purchased pro- 
perty in order to acquire a safe title, may, under certain cir- 
cumstances, use such incumbrances as a shield against the 
claims of a subsequent incumbrancer who may not have been 
paid off. {Syud Ajid Eossein v. Hafiz Amed Eeza,NNll 
Sixth . W. R., 480 ; and cases cited therein. Compare Raghu- 
nathPrasadY. JimmanRai,!. L. R., VIII AIL, 105.) (&) 
The question, however, is not entirely free from difficulty, 
and I reserve a fuller discussion of it for the last lecture. 
Many other instances of subrogation will also be found in 
the books. Thus, in the case of Syud Mohamed Shamsal 
Haslet V. Shewah Rctm, which was a suit by a reversioner 
to avoid a conveyance by a Hindu widow, it appearing 
that there was a valid mortgage upon the property for 
a certain sum which had been redeemed by money paid 
into Court by the defendant, the Court refused to make 
a decree for the plainthT, except on the condition that the 

0) lu Dilowar Salioy v, Bolahee 1. 3j, R., XI Calc., p. 258, vRere a 
piircliaser of a mort|?ag‘ed property with wboee money a prior mortgage- 
liad been paid off claimed to be entitled to the benefit of the first secur- 
ity, the Court was of opinion that, in the absence of anything’ to show 
the relative dates of the conveyance and the discharge of the mortgage 
debt, or that the money was paid by the purchaser himself and not by 
the vendor out of the purchase*money, the purchaser was not entitled 
by subrogation to the benefit of the first mortgage. This, however, 
would seem to be somewhat unduly tightening the meshes of techni- 
cality (see the observations of their Lordships of the Privy Council in 
(riHHwl IMm V. Pooran Mull, I. L. B., X Calc., 1035 Cf. 1044). See 
also Lecture Xn,j;£wG 
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plaintiff should pay to tlio defendant the amount of Lecture 
the mortgage which had been redeemed by him. (XIV Suth. 

W. E., Si5 ; S. C .5 on appeal, XXII Suth. W. E., 409 ; 
Nilopcmdumng^ v. BainapiUtoji, I. L. R., IX Bom., 35 ; 

Kuvarji v. Moth Haridas, I. L. E., Ill Eom., 234; Baihesar 
r. BtiUabh, Till Bom. H. C. Eep., 31.) ^ An analogous rule 
is followed when a conveyance is set aside, the Court fi‘e- 
qiiently directing that the conve37ance should stand as a 
security for the anioimt actually advanced to the plaintiff, 
or applied to his benefit. 

I now come to the subject of contribution. This Contii- 
involves the determination of the proportions in which 
two or more owners of an estate, subject to a common 
charge, ought to contribute to its redemption, or what 
is the same question under another aspect, the extent 
of the right which one of such persons, who has been 
compelled to discharge the common debt, has to be reim- 
bursed by the others. This is only a branch of the 
general law of contribution, and rests on the plainest 
])rmciples of justice and equity. Any other rule would 
leave it open to the creditor to select his own victim, 
and from caprice or favouritism what ought to be a 

common burden'^ might be turned into “a gross personal 
oppression^' We have already seen that a mortgage-debt 
is one and indivisible, and if several distinct parcels of 
land are hypothecated to the creditor, and vsiibsequently 
pass to different purchasers, the creditor may" proceed 
against any one of those parcels ; and the only way to 
prevent a sale or foreclosure would be to tender to him the 
whole of the mortgage debt. It is but reasonable that, in 
such a case, the person who is compelled to discharge a 
common burden, should be permitted to seek indemnification 
from the other purchasers, and no fairer rule can be sug- 
gested than that each of the purchasers should contribute 
according to the value of the property purchased by him. 
{Blioyfiih Ghimder Modnjc v. Fttdear Chand Pal, XII 
Suth. W. B., 291 ; Kaliproso^mo v. Eamini, I. L. R., IV 
Calc., 475 ; Fmmafoh v. Storr, 9 Ch. D., 12j (c). It would 

{c) The same rule holds good, where the properties are sabjeeb to 
two or more iacombrarces, thus where three properties were twice 
mortgaged, and the second mortgagee afterwards at an execution sale 
purchased the interest of the mortgagor in two of the properties, each 
property was held liable to contribute rateably in proportion to its value 
first to the debt due on the first mortgage, and next to the debt due on 
the second mortgage. {Ahmed Beg t. Jl(m NaMar) Court minute book 
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be manifestly iinjii&i to allow a mere accident to cast upon 
a particular portion of the land, and, therefore, upon the 
owner of that ])ortion, a burden which was originally im- 
posed, and which oiinht in fairness, notwithstanding the 
proceedings of the creditor, to he laid equally on the whole, 
and, therefore, on all the purchasers ;and, as I have already 
said, no proportion can be suggested which is so equitable 
as that of the respective values at the date of the severance. 

It would seem, although the point has never been 
clirectl}^ raised that, as no personal liability is incurred 
by the purchaser except where he is under a covenant 
to pay, the plaintiff will be only entitled to a charge 
on the portion purchased by the person from whom he 
seeks to bo reimbursed. You will find the law similarly 
laid down by Story in his Equity Jurisprudence : — Cases 
may be easily stated where apportionment of a common 
charge, or, more properly speaking, where contribution 
towards a common charge seems indispensable for the 
purposes of justice, and accordingly has been declared 
by the common law in the nature of an apportionment 
towards the discharge of a common burden. Thus, if a 
man owning several acres of land is bound in a judg- 
ment or statute, or recognizance, operating as a lien on 
the land, and afterwards he alienes one acre to A, 
another to B, and another to C, &c. ; there, if one 
alienee is compelled, in order to save his land, to pay the 
judgment, statute, or recognizance, he will be entitled to 
contribution from the other alienees. The same principle 
will apply in the like case, where land descends to parcen- 
ers who make partition, and then one is compelled to 
pay the whole charge; contribution will lie against 
the other parceners. The same doctrine will apply to 
cofeoffees of the land, or of different parts of the land/* 
(§ 477.) And again in § 484 the learned author says : — 
'^Let us suppose a case where different parcels of land are 
included in the same mortgage and these different parcels 
are afterwards sold to diffei'ent purchasers, each holding in 
fee and severalty the parcel sold to himself. In such 
case, each purchaser is bound to contribute to the dis- 
charge of the common burden or charge in proportion 

December SOtb, 1880, and on further directions December Sib, cited 
in Belobambers of the Oivil Courts, p. 327, As to the right to an appor- 
tionment at the infitauce of a puisne mortgagee, see Gunga v. 

VI Calc. D Bop., 836. 
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io the value wliich liis parcel hoars to the whole in- Lecture 
eluded ill the mortgage/’ The principle is illustrated in the 
case of Jedrara Dutt v. BitrgaDass Oliaiterjee (XXII Siith. jeetrom w 
W. R., 430). It appears that a creditor, who had a charge 
ill the nature of a simple mortgage on two properties belong- 
in^ to two different persons, levied the whole of the debt 
from one of the debtors. The person who was obliged 
to repay the whole of the debt bi ought a suit for contri- 
bution against his co-debtors, and in execution of the 
decree obtained by him, seized the property which had 
belonged to his co-debtor, and which formed a portion 
of the land on which the debt due to the principal credi- 
tor was secured. The creditor, who had in the meantime 
purchased tlie property, asked that the attachment might 
be withdrawn, and on the dismissal of the application depo- 
sited ill Court under protest, the monej^' due to the judg- 
ment-creditor, which tvas subsequently paid away to 
him. He then brought a suit for the money which he 
had been obliged to pay under protest, but the Court was 
of opinion that he was not entitled to recover back the 
money, apparently because the judgment-creditor had a 
lien on the land which formed a portion of the property 
on which the debt was originally secured ; and that he 
was entitled, “in respect of the security given for the 
original debt, to stand in the same position as the cre- 
ditor whose claim on that security had been satisfied/’ 
(Bhagimth v. Faiibat, I L. R., II All, 115; Pancham Singh 
V, Ali Ahmadj I. L. R., IV All, 58; Asansal v. Vamana^ 

I. L. R, II Mad., 22S.) 

- The general rule on the subject is, as I have stated, that aenerai 
if two estates subject to one mortgage come to be owned 
by different persons, they must rateably bear the burden ’ 
of the mortgage. But the rule is subject to the proviso 
that there is nothing to show a contrary intention. 

Thus, if part of an incumbered estate is sold with a cove- 
nant against incumbrances, the burden as between the 
mortgagor and the purchaser' will be thrown entirely upon 
the residue in favour of the purchaser, and a similar equity 
will arise in favour of a pei'son to whom part of the estate 
has been given in exchange. (Consult in re Athill, 16 
Ch. D., 211, and cases cited therein.) In the absence, 
however, of any such covenant or any intention to exoner- 
ate any portion of the property from the debt, a right 
of contribution will arise in favour of the person who 
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has been obliged to satisfy the mortgage-debt. It is 
impossible to lay down any general rule on the subject, 
as the question must depend upon the language of 
each document. In a recent case decided by the Cal- 
cutta High Court {Maflmra Nath Chattopadhya v. K^isna 
Kmiar Gliose, I. L. R., IV Calc,, 869), it appears that the 
plaintiff and the defendant respectively purchased at differ- 
ent dates portions of a property on -whicli there was a mort- 
gnge. In the deed of sale to the plaintiff, which was posterior 
to that of the defendant, there was an undertaking that 
the plaintiff would discharge all the liabilities, of tbe mort- 
gagor, including the mortgage on the property. The mort- 
gagee having obtained a decree against the property, the 
plaintiff paid off the entire debt, and brought a suit for con- 
tribution against the defendant who contended that, having 
regard to the undertaking of the plaintiff, he was notentitled 
to claim contribution. I may here mention that it was found 
as a fact, that the defendant was not aware of the mort- 
gage, and that he had paid a large sum of money for the 
property which he would not have done if he thought 
that he was only buying the equity of redemption. But 
the Court, notwithstanding, gave judgment for the plain- 
tiff upon the ground that there was nothing in the defend- 
ant's deed of sale to show any intention of the parties 
to exonerate the defendant from any liability which the 
law would cast upon him. The case, however, I am bound 
to add, seems to be of somewhat doubtful authority. 

The English law on the subject is thus formulated in a 
well-known treatise on the law of Vendors and Purchasers. 

If two estates, X and Y, are subject to a common charge,* 
and estate X be sold to A, A will, as against the vendor 
and his representatives, have a prima facie equity, in the 
absence of express agreement, and whether or no he had 
notice of the charge, to throw it primarily on estate Y, in 
exoneration of estate X (see section 56 of the Transfer of 
Property Act). 

If, then, estate Y be subsequently sold to E, with notice 
of the charge and of the prior sale of X to A, B purchases 
with notice of A's equity, and the entire charge must 
rest primarily on Y. 

If B, at the time of his purchase, have notice of the 
charge as affecting Y, but be not led to suppose that estate 
X is also subject to it, or if he purchase without notice of 
the charge, and A purchased with notice of the charge as 



COKTiUBUTiON. 




affecting Y ; in either of those cases, it is conceived, B's Lecture 
equity is inferior to A’s, and the entire charge must rest ^ 
primarily upon Y. 

If B purchase with notice of the charge as affecting Y, 
and with notice of the sale to A, and be led to suppo^^e that 
X is subject to the charge, or if both, purchase without 
notice of the charge, B’s equity would appear in either 
case to be equal in degree to A^s, so that, either party, by 
taking a transfer of the charge and the securities (suppos- 
ing them to be such as to give the incumbrancer a claim at 
law against the two estates), would, it is conceived, be able 
to throw the charge exclusively upon the other” (cl), (Darts 
Vendors and Purchasers, Vol. II., pp. 1035, 1036). 

Questions of considerable difficulty occasionally arise 
in cases in which some particular property is said to be 
the primary security for the mortgage-debt in which 
case the debt will be thrown entirely on such property 
instead of being distributed rateably. But the intention 
that some particular property should be the primary 
security should be clearly shown. Thus where several 
properties are mortgaged at the same time by different 
deeds, the mere fact that one of the mortgages is call- 
ed a collateral security will not throw the mortgage-debt 
primarily on the other properties mortgaged to the 
creditor. (Early y. Early ^ 16 Ch. D., 214; ; In re Athill, 

16 Ch. D., 211). So, again, where a debtor mortgages 
certain land and then mortgages other land for the 
same debt and further advances the whole amount will 
primd facie be treated as one debt, and must be borne 
rateably by the several properties. (Leonino v. Leonino, 

10 Ch, D., 460, and the cases there cited. See also 
Stringer v. Havfer, 26 Beav., 33 ; Emns v. Wyatt, 31 B., 

217). But no doubt a person may make a mortgage of two 
estates in such a manner that though the incumbrancer 
may proceed against both or either of them yet if the 
equity of redemption devolves on two or more different 
persons the estate which was the primary security shall 
remain the primary security as between the persons 
claiming under the mortgagor. And it is scarcely neces- 
sary to state that the mortgagor may do this not only by 

(d) Where the property is subject to a concealed iuciiuabrauco, it 
seems that a purchaser of part, haviug merely the equitable estate, 
may throw the entire charge upon a subsequent innocent purchaser of 
the equitable estate in the residue (Bart, citing Ilmilij y, O'Mdhertif, 

Ii. &c d. temp, P., 208, 216, But see Sugden, Ed. 13, p. GH.) 
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l^cTuitL cxprcbb wuuls but by implication ; l)ut tlic implication 
ill sucli cases must be very clear. {Marquis of Bute v, 
Gumimghmi\ 2 Russ., 275) (e). 

I now come to tlie doctrine of marshalling of secu- 
rities, which is intimately connected witii the right of 
subrogation, which I have already cousiderod. Whenever 
a person has a lien on two properties, and another a 
charge only on one of such properties, the Court will com- 
pel the mortgagee whose debt is secured on two properties, 
to take his satisfaction in the first instance out of the 
estate not in mortgage to the othei*, provided that his 
rights are not in any way prejudiced, or his remedies im- 
properly controlled. The very same result is accomplished 
in some systems, by allowing the mortgagee who has a 
mortgage only upon one estate to stand in the place of 
the other mortgagee, if the latter shall have taken his 
satisfaction out of that estate (/). 

Marshall- The doctrine of marshalling rests upon the principle, 
iiii^ of Se- that a person having two funds to resort to should not be 
curities. perjxiitted from wantonness or caprice to disappoint another 
who has only one fund to go upon. If, therefore, the 
person with a claim upon two funds elects to proceed 
against that to which alone the right of the other is 
limited, the latter will be allowed to stand in the place of 
the former, and to satisfy his demand out of the other fund. 

The result of the English and American authorities ou 
the subject is thus stated by Story in his Equity J uris-* 
prudence (§§ 6SS, G42, 643) 

lesson of “ The general principle is that where one party has a 
fcheruie. interest in two funds for a debt, and another 

(e) In England owing to the distinction between real and personal 
estates and the somewhat artificial rules on the subject of exoneration 
acted upon by the Court of Chancery, the legislature was obliged to 
interfere by passing several successive statutes, the first of which is 
known by the name of Eocke King’s Act (17 and 18 Viot., c. 113, 30 and 
31 Viot., G. 69, 40 and 41 Viet., c. 34). As the law now stands in tlie 
absence of any expression of a contrary intention in writing, the mort- 
gage-debt must primarily be discharged out of the mortgaged property, 

I am not aware of any case in this country in which the question has 
been raised,^ but if it be ever raised, it will, I take it, be decided on 
the lines laid down by the English and partly adopted by the Indian 
Legislature, (See Section 164 of the Indian Succession Act which ap- 
plies to the Wills of Hindus, &c.. in the Lower Provinces of Bengit 
and in the Towns of Madras and Bombay). 

(/) As to the right of the Court to restrain a mortgagee from proceed- 
ing fraudulently or oppressively, in addition to the eases cited in Lec- 
ture IV, see HijgQmth v, DoolMm^ KXIV Suth, W. B*, 63 ; Mrkheih 
Pertah ?. modemnrnr, XXV Suth. W. li, 388. 
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party lias a lion or an interest in one only of the funds for 
another debt, the latter has a right in equity to compel 
the former to resort to the other fund in the first instance 
for satisfaction, if that course is necessary for the satisfac- 
tion of the claims of both parties, whenever it does not 
trench upon the rights or operate to the prejudice of the 
party entitled to the double fund. '' 

if A has a mortgage upon two different estates for the 
same debt, and B has a mortgage upon only one of the 
estates for another debt, B has a right to throw A in the 
first instance for satisfaction upon the security which he, 
B, cannot touch, at least where it will not prejudice A’s 
rights or improperly control Ms remedies.^^ it is some- 
times said that unsecured creditors in this country have 
no right to compel a mortgagee to resort in the first 
instance to the mortgaged property so as to leave the 
other properties free or to allow the disappointed creditors 
to stand in the place of the mortgagee in the event of 
the mortgage being satisfied ; but as I have already pointed 
out, there does not appear to be any such general rule. 
(See Lecture JV.) The case sometimes cited in support 
of the proposition only lays down that the general creditors 
cannot compel the mortgagee of two or more estates to 
resort to any particular property comprised in his mort- 
gagee in preference to another, (Kristo v. iJam, I. L. R., 

VI Gala, 142. Cf. RajJdshor v. Bhadu, I. L. R., 7 Calc., 78.) 

I need hardly point out that, ordinarily, a subsequent 

purchaser of one of the estates has just as strong a claim 
as a mortgagee. {Bodhmal v. Ramharakh, I. L. R., VII AIL, 
711 ; Bishonauth MooJcerjee v. Kisto ifohun Mooherjee, 

VII W. R., 483 ; Mussamut Nowa Koowor v. Sheek Abdul 
Rulmm, W. R., 1864, p. 374. But see Lalct Dihvar v. 
Bolalm Ram, I, L. R., XI Gale., 258 (ff).) There is, however, 

(^) This judgment would seem altogether to negative the doctrine 
of marshalling, although it has been recognised by our Courts in several 
reported cases, and also at least partially by the Legislature, see Bees. 81 
and 82 of the Transfer of Property Act. It seems to me with great 
deference that the judgment of the learned Judges is based upon a mis- 
apprehension of the dictum of Lord St. Leonards in Averall v. Wade. 
The observation of the Lord Chancellor evidently refers to a case of 
foreclosure when no one offers to pay the mortgagee off, the mortgagee 
of two estates having a right to compel the debtor to redeem or to be 
foreclosed. Lord St, Leonards could scarcely have meant to say that 
the principle of marshalling was not at all enforceable against a mort- 
gagee of two or more estates, At any rate in India marshalling 
having been reoognisod at least in favour of a mortgagee, the only ques- 
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IFCTUEE tliis dificrence between tlie position of a purcliaser and tliat 
X. of an incumbrancer. In the case of a purchaser, if the pur- 

' cliase was made with knowledge of the mortgage and sub- 

ject to it, there is no reason why, as between the pur- 
chaser and the mortgagor, the burden should be thrown 
in the first instance on the mortgagor ; although, as I have 
already endeavoured to explain, the person who is com- 
pelled to pay the whole would be entitled to bring an 
action for contribution. {TadigoUa v, Lakshnamma^ I. L. 

R., Y Mad., 885.) A mortgagee, however, stands upon a 
different footing. He has a right to enfoi'ce the payment of 
his debt, and whether the mortgage to him was or was not 
with notice of the prior incumbrance, the mortgagor can- 
not complain with reason of any facility which may bo 
offered to the second mortgagee by compelling the prior 
mortgagee to resort, in the first instance, to the estate 
which is not the subject of mortgage to the puisne incum- 
brancer. The case, in fact, is analogous to the familiar 
case of a mortgagor redeeming the first mortgagee. Such 
redemption enures to the benefit of the puisne mortgagee, 
and the mortgagor will not be permitted to say to him 
“ you shall satisfy yourself only out of the equity of re- 
demption on which alone the debt was secured.^’ The 
point is a very important one, and must be carefully borne 
in mind. In some of the earlier English cases, you will 
find it laid down that marshalling could not be insisted 
upon by an incumbrancer wdth notice of the prior mort- 

tion that can arise is whether or not there is any ground for refusing 
to enfoi'ce it in favour of a fiile purchavser for value. 

In AMtall V. Wade all that the Chancellor did, was to refuse toappor- — 
tion a prior judgment between the settled and unsettled estates in favo\ir 
of a subsequent jiidginent"Creditor,and threw the whole of such prior j lulg" 
ment upon the unsettled estate on the ground that the judgment^creditor 
had not got any specific charge. In his Treatise on Vendors and Pur- 
chasers, Lord §t. Leonards, in referring to the Irish cases of JIartly y* 

0,^ Flaherty, Beat. Cl, and Amrall v. Wade, says In a case in Ireland 
where Sir A, Hart and Lord Pluuket diJfered in opinion, in the resixlt 
they appear to have agreed, that where there is a concealed incumbrance, 
as a judgment, a purchaser of a portion of the estate cannot bo com- 
pelled to contribute by a later purchaser of another portion. And the 
rule was considered to apply equally to the case of a mortgage of the 
whole estate. 

It has since been decided, that whether there is upon the first sale a 
mere concealment of the judgment, or, a fortiori^ if there is a declar- 
ation or covenant that the estate is free from incumbrances, the first 
purchaser is entitled to be relieved against the seller and later judg- 
ment-creditors claiming under him, so that the estate unsold must bear 
the whole of the prior judgment-debt, as well as its own subsoqueat 
incumbrances.” Vendors and Purchasers, p. 716, 
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g’age. {Ltmoy v. Diiha of xlthol, 2 iVtk., 4 ill) The rule, Lecture 
liowever, was considered too narrow, and the distinction 
has since been abolished. (Gibson v. Seagrim, 20 Beav., 

Gi4 ; Tidd v. Lister, 10 Hare, 157 ; Liverpool Marine Go. 

V. 7 Oh. Div., 507. See, however, sec. 81 of the 

Transfer of Property Act.) 

The doctrine of marshalling has been adopted by onr Marsiiaii- 
own Courts as a rale founded in equity and good conscience, 
although it may perhaps be doubted if the reservations by 
which the doctrine is qualified have been sufficiently attend* 
ed to in some of the reported cases on the subject. 

In the case of Miissamnt Nowa Koioar v. SheiMi Ahdvl AopUca- 
lloliim (Suth. W. R, 1864, p. 374), one of the estates in 
mortgage having been sold under an execution levied 
an ordinary creditor, the purchaser under the execution 
resisted the attempt of the mortgagee to enforce his seen* 
rity against the property which had been purchased by 
himself, without in the first instance proceeding against the 
properties which still belonged to the mortgagor. The 
defence was allowed, and the Court, in giving judgment, 
observed The sale the executiomsale) does not 
release that estate from the mortgage, but it forces the 
}>laintift‘ to take measures in the first place to recover the 
amount due to him from the remaining estates included in 
his mortgage-deeci If any balance remains after he has 
realized all which he can realize from these two remaining 
estates, he can then return to the third estate to recover 
the balance. No injustice is done to the plaintiff by requir- 
ing him to take satisfaction out of funds which are within 
his power for this purpose, and so placed by the deed ; 
while, on the other hand, very groat injustice might be 
done to other parties by allowing plaintiff* to proceed 
against the estate which has been already sold.” 

It is probable, although the fact does not appear from 
the report, that the purchaser bought without notice of 
the mortgage, and paid, not for tho equity of redemption, 
but for an absolute interest in the property. Even in 
that case, however, it is extremely doubtful, as I have 
already explained, if the purchaser under the execution 
could set up the defence of a bond fide purchase for value 
and without notice of the incumbrance. (Bapuji Balal v. 
SatyoMimna Bai I L. R,, VI Bom., 490 ; Kinderly v. 

Jervis^ 22 Beav., 1 ; Beavan v, Earl of Omford, 6 De Q. M. & 

Q., 507 ; Bhikaji v. Toshvantmw, I. L, R,, VIII Bom., 489 ; 

B. B. 0., II 23 
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RamlocJmn v. Rmnncircdn, I Cal. L. 29G ; Dolphin 

V. Aylivarcl, L, R, 4 H. L., 486.) 

There are oilier cases also in the books in which secu- 
rities have been marshalled, which you may usefully 
consult. (T'lilsi Ram v. Miinu Lall, I Suth. W. R., 85S ; 
consider Bissonath Moolcevjee v. Kisto Ilohun Mooherjee, 
VII Sixth. W, R, 483 ; Chetoosee Glmrria v. Bany Madimb 
Bass, XII Suth. W. R, 114.) 

The principle of marshalling, however, as I said, cannot 
be exercised to the prejudice of a third parb}^ Tims, the 
Court will not marshal in favour of a second against a third 
rnorfcgagee. Xorifc seems will there be any marshalling 
to the prejudice even of a person claiming uiuler a 
voluntary conveyance. If, liowever, a person hy his mort- 
gage takes, expressl}^ subject to and after pa3unent of the 
prior mortgagees, marshalling may be enforced as against 
him. (See the Gases collected in II White and Tudor’s 
Leading Case.s, pp. 111-118.) 
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I NOW propose to treat of pledges of moveable property, pjpdjrp of 
This class of securities is, by no means, unimportant, movSiiiiPs. 
although, in a country like India, the wealth of which 
mabily consists in agriculture, they are not so common as 
in commercial countries. It is for this reasou that there 
are so few cases on the subject in the books. Pledges, 
however, occupy a distinct chapter in the Contract Act ; 
and, although it cannot be said that the Legi,slature ha.s 
dealt with every point in connection with the subject, it 
has certainly removed a good deal of that obscurity which 
must necessarily gather round such a topic in the absence 
of well-defined rules, 

A pledge is defined in the Act to be the “bailment of Definition 
goods for the payment of a debt, or performance of a pro- 
raise ”(*)• But, although the bailment itself is called a 
pledge, the bailor and bailee are severally called pawnor and 
pawnee, — a change of phraseology for which it is somewhat 
difficult to account. The property pledged may he any- 
thing of a personal nature, although not goods in the ordi- 

(a) 01 see. 58, Transfer of Property Act, where the promise must he 
anoh as to give rise to a pecuniary liability. It is said in Benjamin on 
Sales, p. 14, that there may be a valid pledge, although the goods remain 
in, or are returned to, the actual possession of the pawnor as trustee for 
the pawnee, and for this proposition, Martui v. Beii (C. B., N. S., 730) ; 

Beeves v, Capper (6 Bing. N. C., 136), and Zavgtim v, Waring (18 0. B., 

N. S., 315), are cited as authorities. (Of, Mei/erstfiii v. Jittrier. 1. E,, 2 

O, P., 52.) 
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Boherts v. Wyatt, 2 Taimfc, 268) (6). ' ’ 

will not be enouSi i take possession 

a (Ex-paHe Parsons, IG, 0. B D 33-? ^ 

Ane Act IS silent on tlie snbiV^f +n„ i ^ . i 

the prevention of fraud fc) Wp rln ' ? necessary for 

SISS r T «y 

S3ofsE^i^f“r““^^^ 

tie chapter 

pledge of goods not in existence ^ a 

at common law there may bTa P' 

pig nature, as, for instance thi sfo^v nPP °l property of a fluotuat- 

776.) ®®> stock oi a tradesman. (Spence Voh.JJ, 

property (Ood^e'clvO, sertionf2® moveable 

the laws of most of the Continent States if 

Stales of Ameiica and also oTscotland^ In.?, tlnited 
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Civil, sections 2074— 2076 ) An eLt^l- ‘i® purpose. (Code 

favour of maritime hypotheoaMm feel ?■’ »? recognized, in 

distinction between pledging and 3VilIiam Jones, the 

althoagb according to the °same aualfwf-l7°“ originally Attic, 
Athenian laws on this subiect ?an bp«?en7 i ®“T Part of the 

except what relates to bottomrv in fit ^mcient orators 

thai^nnth William Jones Vol tFu clitf ?®"‘°s‘ia«es— 

that on the same page the learned s ’ T; "?,■* ) I may mention 

of the Mahoraedan law in regard tn refers to the peonliar doctrine 

rights of the pledgee “ Pl®%es M affecting the 
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the bileiice of the Legislature that &uch transactions are Leciuue 
invalid in this country, or that they may not even be en» 
forced against bond fide purchasers without notice. In the 
case of Beans Y. liichardson (III All. H. C. llep., 54), the 
Allahabad High Court affirmed the validity of a mortgage 
of moveable property, although unaccompanied by delivery 
of possession. In giving judgment^ the Court observed 
'^Now, without going at length into the numerous English Cascbon 
authorities cited by the learned counsels in the course of 
their arguments, we may lay ic down as the result of the 
latest rulings, that, hy the common law of England, where 
goods arc mortgaged and left in the possession of the origi- 
nal owner, the circumstance that they are vso left is not to 
be held as a fraud ^ per se^ rendering the mortgage liable 
to be defeated as between the mortgagee and third parties, 
such as bond fide purchasers or judgment-creditors; but 
when possession is left with the mortgagor, this is a cir- 
cumstance which warrants the Court in leaving it to the 
jury to determine whether or not the mortgage was frau- 
dulent and colourable, or otherwise. We are not aware 
that any difference prevails between the law on this point, 
which has heretofore been accepted in this country, and the 
English common law. When recently the proposed Code 
of Contract Law was discussed in this country, the provi- 
sion which the Indian Law Commissioners proposed for 
the security of bond fide purchasers of chattels from per- 
sons in possession was not only denounced as at variance 
with the received practice of the Courts, but as undesir- 
able in this country. We do not feel at liberty to hohl 
that the rule which has heretofore been accepted is >so 
inequitable that we are at liberty to disregard it in our 
judgment. The circumstances of each case should be close- 
ly scanned ; and, where it is shown that the original deal- 
ing is bond jide^ it should be supported, notwithstanding 
there has been no delivery. In the present case no fraud 
other than alleged legal fraud and laches is imputed to the 
Bank. It is not denied that the advance was made and 
the security bargained for ; it is only urged that the Bank 
should have taken ])ossession at least when failure occur- 
red in payment of the loan. The Bank was not, in our 
judgment, bound to take possession immediately after 
default was made. The machines were the means whereby 
the debtor earned moneys ; and it may, therefore, have 
been imagined that, in course of time, the debtor would 
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Leoiuki: be ia a position to discharge his debts if imlulgeaco were 
shown him. The Court, after considering the arguments 
' lU’ged, finds that the property in suit passed to the aiic- 
tion-piirchaser, subject to the lien created in favour of the 
Bank ; and a decree will issue accordingly in favour of the 
Bank.’' 

This doctrine was adhered to in the subsequent case of 
Bhijmi SuTclevY, OheyktloUj and the mortgagee wm allowed 
to enforce his security against a purchaser without imiTceT^ 
(III All. H. G. Rep, 71.) We must not, however, forget 
that there is considerable danger of fraud in such cases ; 
and in England the legislature has found it necessary to 
make stringent provisions for the protection of creditors 
generally in a series of Acts known as the Bills of Sale Acts. 
Di.iinLtion It may here be necessaiy to notice the distinction 
mortoalje t)efcween a mortgage and a pledge of chattels, A mort- 
aud pledge, although it is Subject to a condition, passes the 

whole title to the creditor, but a pledge passes only what 
English lawyers call a special propertjL A mortgage is a 
pledge and more ; for it is an absolute pledge to become an 
absolute interest, if not redeemed at a certain time. A 
pledge is a deposit of personal effects, not to be taken 
hack but on payment of a certain sum, by express stipula- 
tion or the course of trade to be a lien upon them." 
(Jones V. Smith, 2 Ves. Jun., S78. See also ex- parte Official 
Receiver in re Morvit, 18 Q. JB. D., 222 ; Haliiday v. Holgafe, 
L. E., 8 Ex., 302 ; Donald v. SacUing, L. K, 1 Q. B., 594.) 
The mortgagor of chattels may, therefore, be allowed to 
retain possession till default, but such a proceeding is open-- 
to the same objections as a hypothecation. As a neces- 
sary consequence of the distinction between a pledge and 
a mortgage of chattels, a pledgee is only entitled to an 
order for sale, while a mortgagee is only entitled, in the 
absence of any agreement to the contrary, to an order for 
foreclosure. (Carter v. ^Yahe, 4 Ch. D., 605 ; ex-parte Offi- 
cial Receiver in re Morrit, 18 Q. B. D., 222.) It is scarcely 
necessary to state that the pledgor by virtue of his general 
property may sell all his right in the pledge, and similarly 
the pledgee may assign his interest in the pawn either 
absolutely or conditionally by way of pledge to another 
person (cl) It would not, however, be always safe for him to 


(d) TJio iiifcerosfe of a. pMj^ee in redeemable plodgm may be taken in 
execution. Iji re Eellaton, 34 Oil. D., ; Of, llibUkluy v. Halgate, 

L, B., 3 Ex,, 299 j M<tre6 y. Owen,, 123. 
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do so wifclioufc a previous demand of his money from the LecTuiiK 
pledgor. (France v. Clark, 20 Ch. Div._, 830.) It seems that 
in England the gift of a specific article in pawn is a full gift, 
and the executor must redeem it. (A sUhiirner v. Macgitire, 

2 Bro.,C. C., 3; Knight v. Davis, 3 My. and K., 358; Botliamhj 
V. Sherson, L. E., 20 Etp, 304.) A difierent rule, however, 
has been laid down by the Legislature in this country. 

(Sec. 154 of Act.X of 1865 extended to the Wills of Hin- 
dus, &c., in the Lower Provinces of Bengal, and in the 
towns of Madras and Bombay by Act XXI of 1870. sec. 2.) 

To return. If the pawnor makes default, the pawnee may pjgm of 
sell the pledge of his own authority and without judicial 
process. Where no time is fixed for redemption, the pledgee 
must give notice to the pledgor to redeem before he is at 
liberty to sell (Pothoniev v. Dawson, Holt, N. P. Rep., 383.) 

But he is bound in every case to give previous notice of the 
vsale to the pawnor. If, however, there is any express agree- 
ment as to the mode or time of selling, it will ordinarily 
regulate the rights of the parties. The pawnee may also, at 
his option, bring an action against the pawnor, and retain 
the goods pledged to him as collateral security. The lien of 
the pawnee extends not only to the principal debt, but also 
to the interest whether ex-contractu or ex-niora, as well as to 
any necessary outlay in the preservation or custody of 
the pledge (e). The language of the law, however, leaves us 
in some uncertainty whether the right of the pawnee to 
interest and necessary expenses is confined to a bare right 
of detention, or whether he is entitled to retain the amount 
out of the proceeds of the pledge. The Legislature could 
hardly have intended to confer the somewhat precarious 
right of a hare lien in such cases. But it is imfortiinato 
that it has expressed itself in language which is certainly 
open to misconstruction. 

It is hardly necessary to observe that the pawnee may Saie 
obtain a sale of the pledge through judicial process, and 
having regard to the jealousy with which a private sale pJoceM, 
is regarded, and the possibility of further litigation, a ' sale ^ 
through the intervention of a Court of Justice would 
certainly seem to be desirable in all ordinary cases. In 

(e) It Las been held in England, that if a person transfers .shares , 
in a company, by way of .mortgage, and the mortgagee as registered 
owner becomes liable for calls or other payments he cannot compel his 
mortgagor to indemnify him, iiulcss he comes to redeem, (Pimm v. 6rlU 
Imi, 5 Hare, 10.) 
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the security of the pledge, and tlie pawnor is not entitled 
to redeem, except on condition of repaying the original 
debt, together with the subsequent advances (g). It would 
seem that this qualified riglit of tacking may be enforced, 
not only against the pawnor, but also against creditors 
and purchasers, no distinction being apparently made by 
the Act in favour of the latter. The rule of the English 
and American law on the point is thus stated by Mr. 
Justice Story in his Equity Jurisprudence, § 1034) 

A subsequent advance made by a mortgagee or a pledgee 
of chattels would attach liy tacking to the property 
in favour of such mortgagee, when a like tacking miglit 
not be allowed in cases of real estate. Thus, for instance, 
ill the case of a mortgage of real estate, the mortgagee 
cannot, as we have seen, compel the mortgagor, upon an 
application to i^edeem, to pay any debts subsequently con- 
tracted by him with, or advances made to him by, the 
mortgagee, unless such new debts or advances are distinct- 
ly agreed to be made upon the security of the mortgaged 
])roperty. But in the case of a mortgage or pledge of 
chattels, the general rule, or at least the general presump- 
tion, seems the other way. For it has been held, that, in 
vsuch a case, without any distinct proof of any contract 
for that purpose, the pledge may be held until tlie subse- 
quent debt or advance is paid, as well as the original debt. 
The ground of this distinction is, that he who seeks equity 
must do equity ; and the plaintift*, seeking the assistance 
of the Court, ought to pay all the moneys due to the cre- 
ditor, as it is natural to presume that the pledgee would 
not have lent the now sum, but upon the credit of the 
pledge which he had in his hands before. The presump- 
tion may, indeed, be rebutted by circumstances ; but, unless 
it is rebutted, it will generalljq in favour of the lien, 
vstand for verity against the pledgor himself, although not 
against his creditors or against subsequent purchasers.” 
(See Adams v. Olastom 6 Ves., 220 ; Deviandray v. Metcalfy 
2 Vern., 691 ; Vanderzee v. Willis^ S Bro,, C. 0,, 21 ; Fmed 
V. Qardimr, 2 Cox, 86. ^ But me ex-'parte Deeze, 1 Atk.,228.) 

But although tlie right to tack may not be set up 
against an assignee or a creditor, it seems that where a 

(//) Aooordmg to the laglisB. law if a pawnee takes a seomity by 
specialty as a bond, for instance, for the subsequent debt, it will be pre- 
sumed that ho did not intend to rciy on the pledge. (Spence. Voh II., 
773 .) ' ' ' 
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pleclg'e i,b made ab becurity for a loau and afterwards the 
pledgor borrows a further sum for which a third person 
becomes siiret}^ such third person will, on payment of the 
second debt, be entitled to have the surplus proceeds of 
the entire properij?" pledged applied in reduction of the 
second debt even as against an assignee of the pledgor. 
{Pmecl V. Qanlinerj 2 Cox., 86.) 

A pawnee may not ordinarily use the goods pledged to 
him without the consent of the pawnor ; such consent, 
however, will be presumed, if the pledge is such that it 
cannot be duly preserved without being used. A horse, 
for instance, must be exercised, and the pawmee may ride 
it for that purpose. If, however, the pledge is of such a 
nature, that it will be the wmrse for use, as wearing apparel, 
for instance, the pawnee may not use it himself. If the 
use is indifferent, a moderate use is perhaps not prohibited 
but in no case should the pledge be exposed to extra- 
ordinary peril. In Coggs v. Bernard (2 Eaymond, 909) Lord 
Holt says : — If the pawn be such as it will be worse for 
using, the pawnee cannot use it, as clothes, &c. But, if it 
be such as will never be worse, as if jewels for the purpose 
were pawned to a lady, she might use them. But, then, 
she must do it at her own peril, for whereas, if she keeps 
them locked up in her cabinet, if her cabinet is broken 
and tbe jewels taken from thence, she would be excused ; 
if she wears them abroad, and is there robbed, she will be 
answerable. And the reason is, because the ])awn is in the 
nature of a deposit, and as such, is not liable to be used.’^ 
(But see Jones on Bailments, 81 j Buller’s Nisi Prius, 72 ; 
Story on Bailments, 296 — 298). 

It has been said that where the pawn is used, as if a 
cow is milked and a profit arises therefrom, the pawnee 
shall account for the profits after deducting all expenses 
fur the keeping (Story on Bailments, 298). But the prin- 
ciple of this rule, which is said to carry with it ^ a most 
persuasive equity/^ would apply eciixally to other cases, 
where the pledge is used by the pawnee himself, except 
where the pledge will deteriorate unless it is used. 

On this subject the Oontract Act says If the bailee 
makes any use of the goods bailed, which is not according 
to the conditions of the bailment, he is liable to make 
compensation to the bailor for any damage arising to the 
goods from or during such use of them.” (Section 154.) 
But tho 'foregoing rules which have been adopted in other 
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•systems of law may bo taken to illustrate sufficiently tlio Lectujib 
conditions under which a pledge may or may not be used 
by the pawnee. 

I will next call your attention to the degree of diligence Ciiit'cncc 
imposed by the law on the pawnee. Section 151 says : — pawliL, 

In all cases of bailment, the bailee is bound to take as 
much care of the goods bailed to him as a man of ordinary 
prudence would, under similar circumstances, take of his 
own goods of the same bulk, (quality and ^^alue as the 
goods bailed.” This is a very simple rule uniucumborod 
by the somewhat refined, if not fanciful, distinctions which 
we find in the Roman and English law. (See the whole 
subject discussed in Story on Bailments, pp. 208 — SOG.) 

It is, however, necessary to observe, that the responsibility 
of the pawnee is greatly increased when he is in '' mora,” 
i.6., when he wrongfully withholds the pledge from the 
pawnor. He then becomes answerable for any loss, des- 
truction or deterioration from the time of such refusal. 

(Section IGL) 

Another duty of the pawnee is to render an account of 
the profits and advantages derived by him from the pledge 
ill cases where there is either an agreement to that effect 
between the parties, or where it may be inferred from the 
very nature of the pledge. Thus, if cattle are pledged, the 
profits of their labour must be accounted for ; so also, where 
the subject of the pledge is a ferry boat, for instance, which 
the parties intend to be employed in the carriage of pas- 
sengers, the pledgee must account for the profits, (Story on 
Bailments, pp. 309-310). It is hardly necessary to add 
that the foregoing observations do not apply where the pro- 
fits are agreed to be taken in lieu of interest, or an ac- 
count is otherwise excluded by the agreement of tho 
parties. 

I told you in a previous lecture that, as a rule, any Accchsiou 
accession to the pledge, or natural increase, is considereil 
to be itself pledged, A different rule might perhaps at 
first sight seem co be laid down in the Contract Act, 

Section 163 of which says: — ^'In the absence of any con- 
tract to the contrary, the bailee is bound to deliver to tlie 
bailor, or according to his directions, any increase or profit 
which may have accrued from the goods bailed.” It is, 
however, probable that all that the Legislature intended to 
enact was, that tlio property, in the accession or increase, 
should belong to thepawnor and nob to the pawnee, although 
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the latter might claim the same qualified right in the 
increase as in the original pledge. I need hardly say that, 
in the absence of any authority, I cannot but speak with 
some reserve. 

The pawnor may redeem the pledge at any time before 
it is actiia% sold, provided that he asserts his claim within 
thirty years from the date of the pawn, or of a written 
acknowledgment by the pawnee. (Act XV of 1877, Sch. 2, 
Art. 145) (/i). Any agreement by which the right of re- 
demption was sought to be fettered, would, as in the case of 
a mortgage of laud, be absolutely void ; and the pawnor 
would be let in to redeem, notwithstanding the agreement. 
If the pawnee should die before redemption, the right may 
be enforced against his representatives, and conversely the 
right to redeem is not confined to the pawnor during his 
life, but may be asserted by his legal representatives. 

I shall conclude this lecture with a few words on possessory 
liens— a very imperfect class of securities when confined to 
a bare right of detention without the means of obtaining 
material satisfaction. The Contract Act, following the Eng- 
lish law on the subject, divides liens into two classes' — general 
and special. A special Hen authorizes the holder of the 
goods to retain them only till the particular debt in re- 
spect of the goods is paid. But a general lien extends to 
any balance which may bo due from the owner to the 
holder of the goods. By section 93 of the Contract Act, 
the seller has a lien on the goods sold by him for the un- 
paid price so long as they remain in his possession. As 
in the case of laud, however, the lien may bo waived, and 
the taking of a collateral security will probably raise tbo 
inference that the lien was intended to be abandoned. I 
need hardly point out that, where the goods are sold on 
credit, the seller has ordinarily no lien ; but the insolvency 
of the buyer before delivery will give the seller the right 
to retain the goods. The same result follows if the period 
for which credit is given is allowed to expire, and the 
goods are suffered to remain in the possession of the seller. 
(Sections 95 — 97. As for the right of stoppage i)i tran- 
situ, see sections 99 — 106.) 

(li) Ifc is to be noticed that the period he^ins to run from the date 
of the pledge and not from the time when tihe pledgor is entitled to 
redeem. In England, it seems that if no time is fixed for the redemption , 
the pledgor having Ms whole life to redeem, time will not begin to run 
during Ms life. v. 1 Yes,, S. 378.) 
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According to tlie English law, as I have already ex- Lectur?. 
plained, a possessory lien is only of value as a means of 
compelling satisfaction. It does not, as a rule, confer a English 
ric^lit of sale, nor is it assignable. (Themes Iron Works law on tiie 
Co. V. Patent Derrick Co., 29 L. J., Chan., 714.) Even 
if the possession of the goods is attended with expense, a 
person having a bare lien may not sell them in discharge 
of his debt. ' (IlulUner v. Florence, 3 Q. B. D., 484; on 
the unsatisfactoiy condition of the English law on the 
subject, see Polloclv s Essays, pp. G8-G9.) Sectitm 107 of 
the Contract Act, however, contains an important improve- 
ment. It says : — Where the buyer of goods fails to 
perform his part of the contract, either by not taking 
the goods sold to him, or by not paying for them, the seller, 
having a lien on the goods or having stopped them in 
transit, may, after giving notice to the buyer of his inten- 
tion to do so, resell them after the lapse of a reasonable 
time, and the buyer must bear any loss, 'but is not entitled 
to any profit, which may occur on such re-salef’ 

There are other descriptions of liens, however, which are o/iier 
not accompanied by a power of sale. The lien, for in- 
stance, allowed to a person for labour bestowed on goods 
bailed to him is confined to a bare right of detention. 
Bankers, factors, attorneys, and others who possess a gen- 
eral lien, are also in the same position. (Sections 170 and 
171.) They can, no doubt, put a pressure on the %vill of 
the debtor, but they may not, in any case, sell the pledge. 

For instance, if I give a rough diamond to a jeweller to Artitieer’s 
cut and polish, and the work is accordingly done, the jewel- Hen. 
ler may retain the stone as long as his services are not 
paid for'. But he cannot sell it even after notice, and pay 
himself out of the proceeds. 

Section 1 71 of the Contract Act would seem at first Attorney’^ 
sight to limit the lien of an attorney only to goods bailed 
to him, but that is not so ; as we have already seen that a 
jnore extensi’ve lien is recognmed in his favour, but the lien 
which attaches to the fruits of a judgment or decree is not 
a possessory lien, and is not therefore dealt with in the 
chapter on bailments. 

The validity of a pledge in certain cases by a person in Tiie Oon- 
possession although not the owner is recognized hy the In- 
dian Contract Act, Section 178 of which says A person 
who is in possession of any goods or of any bill-of-ladiog, 

(lock warrant, warehouse keeper's certificate, wharfinger’s 
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certificates, or warrant, or order for delivery, or any other 
docimienfe of title or goods, may make a valid pledge of such 
goods or documents, provided that the pawnee acts in good 
faith and under circumstances which are not such as to 
raise a reasonable presumption that the pawnor is acting 
improperly : 

Provided also that such goods or documents have not 
been obtained from their lawful owner or from any person 
in lawful custody of them means of an offence or 
fraiid.’^ 

This section is modelled on the Factor’s Act, 5 and 0 
Viet., Cap. 89, and is an exception to the general rule that 
no person can give a better title to another than he himself 
has, and is founded on the principle that as between two 
innocent parties the loss ought to fall on him, who, by his 
carelessness, has put another in a position to commit a 
fraud. But it is necessary that the pawnee should act in 
good faith, but mere suspicion is not enough, and the ques- 
tion of honaficles is always a question of fact, or as English 
lawyers sa}^ a question for the jury. (Gohind v. Byan, 
IX Moore Ind. App., 140.) The second proviso again shows 
that, if the goods or documents have been obtained by 
means of fraud, no title whatever would pass to the pawnee 
{Kartick v. Gopal Kishor, I. L. R, III Calc., 2C4). It may 
be observed that the section is intended only to meet the 
case of an agent entrusted with goods, and that the bare 
custody of a servant, the goods being in the eye of law in 
the possession of the master, would not be sufficient to 
pass any rights to the pawnee. {Mahomed Elai Btiksh v. 
Brojo Kishen Sen^l, L. R, IV Calc., 497 ; Kmiick Clmni 
Setty V. Gopal Koisto Paiditj L L. R, III Calc., ^Hi Lehraj 
V, Mahatahohamk X Ben. L. Rep,, 35, P. 0. As to pledge 
of Government notes by an agent with power to negotiate, 
see Raj Gh%nder Ghattmjee v. MadJmsoodem Mookerjee^ 
1. L. R, VIII Calc., 394. C£. Jonmejoy v. Watson^ I L. E., 
XCak,901.) 

The cases I have just discussed constitute an exception 
to the general rule that no person can convey to another 
a higher title than that possessed by himself. Where, 
therefore, a person pledges goods in which he has only a 
limited interest, as, for instance, an interest for life, the 
pledge will be valid only to the extent of such interest. 
(Section 179 ; cf. Eoare^ v. Parker, 2 T. R., 376.) I ought 
to mention that, according to the English law, where 
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two or more joint-owners make a pledge, the goods cannot inoTunn 
be redeemed except with the consent of all the joint- 
owners. A refusal hj bhe pledgee, therefore, to restore the 
goods to one of them onl}^ will not be such a conversion 
as to entitle the plaintiff to maintain an action of trover * 
against the pledgee. (Harper v. Oodsell, 5 L. K, Q. B., 422). 

It has been pointed out that the protection which is 
conferred by the Contract Act on bond fide purchasers is 
not apparently extended to bond fule pledgees, there being 
no section in the Act corresponding to the second exception 
to section 108 (Shephard and Cunningham’s Contract 
Act, p. 395). 

Questions of considerable nicety occasionally arise as 
regards the measure of damages where a third person or 
the pledgee himself under colour of his interest is guilty 
of any wrongful act in respect of the pledge. A few obser- 
vations on this topic will not, therefore, I trust, be wholly 
out of place. The right of the pledgee to bring an action 
against a stranger for the wrongful deprivation of the 
use or possession of the pledge has not, so far as I am 
aware, been ever questioned. But it seems to have been 
doubtful whether the pledgee was entitled to recover 
the full value of the pledge or only damages to the 
extent of his lien (Story on Bailments, pp. 314-— 315 ). The 
doubt has been set at rest by the Indian Contract Act. 

As against a stranger, the pawnee is entitled to recover 
the full value of the pledge, the amount received as com- 
pensation being divisible between the pawnee and the Mea^sure of 
pawnor according to their several interests (sections 180, in 
181). The Act, however, lays down no measure for assess- 
ing the damages as between pledgor and pledgee, where 
there is merely an irregular exercise of his power by 
the pledgee, as, for instance, a premature sale. The English 
law on the subject is in a somewhat tangled state, but 
the better opinion seems to be that the owner must show 
that he has been really damnified (see the cases cited 
in Pollock^s Torts, p. 296. See also the subject discussed 
in Benjamin on Sales, pp., 772 — 780). But an unauthor- 
ized vsale by a person with a bare possessory lien stands 
upon a different footing, By parting with the possession, 
he loses his right, and his act being merely wrongful, he 
will bo answerable for the full value of the property. 

V. Florence, 8 Q, B. D., 484.) The question in 
Bitch cases is, was the act of the bailee entirely inconsistent 
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LBCTur.E with the terms of the bailment ? As I have already stated, 
the English law on the subject with its manifold distiuc- 
tions is in a scarcely satisfactory state, and when any such 
question arises in this country, it will probably be decided 
• on general principles which would be simpler and more 
ecpiitable iir their application. 

In conclusion, I will deal with the various methods in 
which the contract of pledge may be extinguished, a result 
which may arise in various ways. The discharge of 
the engagement for which the pledge was given will, of 
course, put an end to the rights of the pledgee. The 
taking of a higher or a different security without any 
agreement that the pledge shall continue may also be 
followed by the same result. The question is, however, 
one of intention, and a mere change in the nature of the 
security will not be conclusive on the point. It must be 
Extinction bome in mind that, as the pledge is only an accessory to 
of pledge. ^]jg jf jjygeif is extinguished, the right to 

the pledge will also he lost. This will not, however, be 
the case where the debt is not extinguished, but only the 
right to recover it by action is barred by reason of the 
operation of the statute of limitations or otherwise. In 
such eases the creditor may retain the pledge in order to 
put a pre.ssuro on the debtor, or he may convert it into 
money, and thus satisfy the debt (Distinguish Vitla v. 
Klekra, I. L, E., XI Mad., 153, where the pledgee sought 
to sell the security under a decree of Court). It is soai’cely 
necessaiy to state that the right of the pledgee will be 
destroyed by any act which amounts to a release or waiver 
of the pledge. 

Transmn- In conclusion, it is necesisary to state that, altliough the 
tation of right to the pledge will manifestly be extinguished when 
the thing itself is destroyed, a mere transmutation, if the 
property itself can be traced, will not have the effect of 
putting an end to the pledge {Taylor v. Palmer, S M. & S., 
562.) lu some systems of law a distinction is made where 
tliere has been a permanent and essential transmutation 
as it is called. But the distinction is not a very satisfac- 
tory one and seems to savour of that overmuch refinement, 
with which lawyers, whether with or without just cause, 
are so often reproached. 
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I PEOPOSE to discuss in the present Lecture the various 
methods by which a security is extinguished. 1 will also 
treat of the rules governing the priority of securities, and 
as intimately connected with the topic, the ‘ tacking ’ and 
‘consolidation’ of mortgages. The questions to which I 
intend to call your attention arc extremely important, and 
deserve very careful attention.^ I must, however, warn 
you at the outset that much of fhis branch of the law of 
securities is still in a floating condition ; and I am, there- 
fore, obliged to speak with some reserve. 

A mortgage is, generally speaking, extinguished by con- 
solidation, that is, by the property in the pledge vesting 
in the mortgagee, or by the acquisition by the mortgagor 
of the rights of the mortgagee. In such case, there is, 
technically speaking, a complete confusion of the security. 
The doctrine rests upon the supposed impossibility of a man 
having a right of pledge over his own property, and is ana- 
logous to the principle by which a servitude is extinguished 
when the dominant and servient tenement become vested 
E. B. Q., M. 24 
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Lectitris in one and tlie same person (a). A vorv slight examination 
of the rule will, however, show that the doctrine must be 
received with some qualification, as cases may be easily put, 
in which the application of the rule would lead to mani- 
fest injustice, where, for instance, there are intervening 
estates. Thus, supposing the equity of redemption is 
purchased by the prior mortgagee, if the effect of the 
purchase wore to extinguish the security, the result 
would bo that the subsequent incumbrancers would be 
entitled to priorit}^, and the prior mortgagee would thus 
be in a distinctly less favourable position than he occupied 
before. In such cases, the Roman law admitted an excep- 
tion and recognised the right of the prior mortga gee to 
his mortgage as a shield agai nst^he- claims 
incumbrancers. It has indeed been suggested by some 
writers that the exception applied only to those cases in 
which the pledgee was either ignorant of his own right of 
pledge or of the subsequent incumbrances ; but the better 
opinion seems to be that the exception was not hedged in by 
any such limitations. (See the authorities cited in Itamw 
Naiimn v, Suharay^i Mudali, VII Mad. H. (1 Rep., 229 ; 
and the Supplement to Markby’s Elements of Law, p. 43.) 

Rule of A different doctrine, however, prevails in the English 

English and the purchaser of an equity of redemption, with 

(a) There is, however, bo real incongruity where there is an inter- 
vening estate- See the observations of West, »T., in. MulcMiul v. Ltdlu^ 
(I. L. R., YI Bom., 412-413.) The principle of merger founded on the 
maxim, Omne majm eontinet in ne bo thus stated Whenever 

a greater estate and a less coincide and meet in one and the same 
person, loltliout any intermediate estate, the loss is immediately anni- 
hilated, or in the law phrase, is said to bo merged, that is, sunk or 
drowned, in the greater.” But in equity merger may take ell'ect not- 
withstanding the separation of the estates by an intervening interest 
(Lewin on Trusts, p. 726.) 

(/;) I ought, perhaps, to use the past tense, for the case of Taahnln v. 
Steeo'e has been overlaid with so many qualifications and deductions that 
it retains little or none of its original properties as a guide in suck 
questions as may arise of a kindred natui*e,’’ (See Urerjy v. Arrof^ Lloyd 
and Ooold’s Eep., temp. Sugden, 246—251 ; v, I BeQ. M. 

and G*., 240, 244 ; Walcott v. 3 Ir, Chan, Eep., 1—13 ; Parry v. 

Wright, 1 Sim. and St., 369, affirmed on appeal, 6 Russ., 142 ; ^Awieit v, 
Armstrong, 4 Dru, and War., 182 ; IXaydmi v. Jkirlqmirie\ S4 Beav., 616 ; 
PntJimil V. Gahhett, Beatty, 453 ; Anderson y. Pignet, Law Eep., S Ch., 
180, 187 ; Sfetem v. XPuPBrnU Py, Co,, Law Eep., 8 Oh., 1064; Adams v. 
Angell, 6 Oh. B., 634.) 

On the other hand, Tovlmin v. Steere seems to have been recognised as 
law in BgulreY, Pord, 4 B. and War., 198 j Armstra/a/ v, Caruettpj Hare, 
60 ; Otter v. Zord Vanof, 6 B. M. and 0., 643. It seems that the rule is 
not peculiar to the English law. See Wm/mou Sinmm, U Mooro, 
r.C., 276, a case under the Butch law. 
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. notice of subsequent incumbrances, stands, in England, in 
the same situation as if be bimself bad been the mortgagor, 
and cannot set up against such subsequent incumbrances 
either a prior mortgage of bis own, or a mortgage which he 
or the mortgagor may have got in (Toulmiii v. Sleeve, 
S Mer., 210.) The prior mortgagee, however, may protect 
himself from the consequences of a merger of the debt by 
taking distinct steps to keep his security alive. If, how- 
ever, the mortgage is not kept on foot as a distinct and 
distinguishable security, there will be complete confusion, 
and the mortgagee may not use it as a shield to protect 
himself from the claims of the puisne incumbrancers. 
(WcUts V. S/piies, 21 L. J. Chan., 713; Ileyden v. Kirk- 
patrick, 34 Beav., 645.) 

The rule of the English law on the point .will perhaps 
seem to most persons extremely artiScial, and, on the 
whole, less equitable than the doctrine of the Roman law. 
Indeed, English lawyer's themselves would seem to share 
the impression, and the doctrine laid down in Toidmin v. 
Sleeve has been sought to be qualified in more recent cases. 
(See the cases cited in foot-note (6),) It is, tliei'cfore, some- 
what remarkable that the doctrine should have been adopt- 
ed at one time without question by some of the superior 
Courts in India. (Goicmarain y. Brojonath, XIY Suth. 
W. R., 491; Meharavi Dyavmn v. Raiji Joga, ’SI Bom, 
H. C. Rep., 41.) In this country where the art of con- 
veyancing is in a rudimentary state, cases ought to be 
decided on principles of substantial justice untrammelled 
by the refinements and subtleties, which have been de- 
veloped by the ingenuity of English conveyancers, and 
which only too often reflect the logic of the schools, 
together with that love of form which is attributed to 
lawyers sometimes as a distinction but more frequently 
as a reproach. 

Lawyers, as a noble lord recently said, are not without 
their superstitions, and it wilt perhaps strike most persons 
not brought up in the chambers of an English conveyancer 
that the principle of merger as applied in some well known 
cases represents the theological rather than the positive 
stage of law. Indeed, the whole controversy on the sulqect 
is sensiblj tinged with the strong sediment of realism 
wdiich is still traceable in some portions of the English 
law. I do not wish to say anything which may wear the 
appearance of presumption or disrespect, but I trust I 
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XII. estimate which English lawyers almost alwaj^-s set 

on their own system is scarcely justified by a comparison 
wdtli other systems of law, and more particularly Roman 
law (<?). 

Madras In the case of Rmm v. Siibarayn (VII Mad. H. C. Rep., 
229), the Madras Court, after comparing the doctrine of 
the Roman law with that of the English law on the 
point under consideration, I'efused to follow the English 
authorities, the learned Judges observing that the “ rule 
of the civil law is the true rule, and one to which the 
minds of English Judges are gradually tending.’^ (Com- 
pare Narain Saha v. Oclmt Saha, XIV Suth. W. R., 2»33; 
Stnid Wajed Hossein v, Hafez Ahmed Reza, XVII Suth. 
W. R., 480.) . 

Goimi The matter has, however, now been set at rest by the 

pjovan. judgment of their Lordships of the Privy Council in the 
case of Gokool Das v. Pooran Mai, in which it was held 
that where the mortgagor’s right, title and interest were 
sold subject to a first and a second mortgage and the pur- 
chaser afterwards paid off the first mortgage, the latter secu- 
rity was not extinguished. In other words, where a property 
is subject to a succession of mortgages, and the owner of 
an ulterior interest pays off an earlier mortgage, it is not 
necessary to have the mortgage assigned to a trustee in 
order to get the benefit of it. A formal transfer is not 
essential for the purpose of keeping the mortgage alive, 
nor even the formal expression of an intention to do so. 
Their Lordships, in the course of their judgment, say 
'‘The doctrine of Toiihnin v. Steere (3 Mer. 210) is 
not applicable to Indian transaction, except as the law of 
justice, equity, and good conscience. And if it rested on 
any broad, intelligible principle of justice, it might pro- 
perly be so applied. But it rests *on no such principle. 
If it did, it could not be excluded or defeated by declara- 
tion of intention or formal devices of conveyances, whereas 
it is so defeated every day. When an estate is burdened 
by a succession of mortgages, and the owner of an ulterior 
interest pays off an earlier mortgage, it is a matter of 
course to have it assigned to a trustee for his benefit as 

(e) As pointed out by Dr. Polloclc, tbe merits of those who administer 
the ‘Bng'lisb law do much to bide its real defects. The excelleuee of the 
workmen preyents us from seeing' bow faulty tbeir tools are, (X^oUook’s 
Essays, p, 
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asfainst intermediate morfcer^^<^oes to whom he h not per- Lecture 
sonally liable. 

‘'111 India the art of conve^yancing has been, and is, of a 
very simple character. Their Lordships cannot find that 
a formal transfer of a mortgage is ever made, or an inten- 
tion to keep it alive ever formally expressed. To apply to 
such a practice the doctrine of Toulmin v. Sieere, seems 
to them likely not to promote justice and equity, but to 
lead to confusion, to multiplication of documents, to use- 
less technicalities, to expense, and to litigation. 

'^The obvious question to ask in the interests of justice, 
equity, and good conscience, is, what was the intention of 
the party paying off the charge ? He had a right to ex- 
tinguish it and a right to keep it alive. What was his 
intention ? If there is no express evidence of it, what in- 
tention should be ascribed to him ? The ordinary rule is, 
that a man having a right to act in either of two ways, 
shall be assumed to have acted accoi'ding to his interest. 

In the familiar instance of a tenant for life paying off a 
charge upon the inheritance, he is assumed, in the absence 
of evidence to the contrary, to have intended to keep the 
charge alive. Ifc cannot signify whether the division of 
interest in the property is by way of life estate and re- 
mainder, or by way of successive charges. In each case it 
may be for the advantage of the owner of a partial interest 
to keep on foot a charge upon the corpus which he has 
paid.” (I. L. R., X Gal., 104!5 — 46. See also Lachmin 
'Namin v, Koteshaf Nath, 1. L. R, II AIL, 826 ; Qaya 
Prasad v. Salik Pmsad, I. L. R, III AIL, 682 ; AK Hasan 
V, Dhirja, I. L. R, IV AIL, 518; Oangadham v. Siva 
Rama, I. L. R., VIII Mad., 246; overruling---ijrm/ma 
Reddi v. Mnttw Namyana, I L. R., VII Mad., 127 ; Mul- 
chand Kuber v. Lallu Trilcam, I. L. R., VI Bom., 404 ; 
Shantapa v. Balapa, I L. R., VI Bom., 561 ; Qopal Sahoo 
V. Qunga Pershad, I. L. R, VIII Gal, 5S0 ; Him Chand v. 

Bhaskar, II Bom. H, 0. Rep., a. c. j., 198 ; Sirbadh Rai v. 

Raghn Nath Pmsad, I. L. R., VII All, 668 ; Janid Fmsad 
V. Srimatra Mautangini, L L. R, VII AIL, 577 ; Nila 
Pandumng v. Rama, I. L. R, IX Bom., 35 ; Bali Chand 
V, BJomhuf, II Cal. L. Rep., 18; Bissen Boss v. Shea Pro* 
sad, V Cal. L. Eep., 29 ; Qunga Namin v. Hurish Chun- 
der, VI Gal. L. Rep., 336.) 

It is perhaps somewhat unfortunate that the question Question of 
of intention should be introduced into such cases, as it is wtentiuu. 
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likely to lead to uudue refinement (d). It cannot be denied 
that where there is an intervening interest, the person 
making the payment can have bat one intention, which is 
that the intervening interest shall not acquire prioiity to 
the prejudice of his own rights. It would, indeed, be a 
most extraordinary thing to suppose that the person who 
buys the equity of redemption or pays off an earlier mort- 
gage, could have any other object than to keep the charge 
alive against intermediate incumbrancers. (See the obser- 
vations of Jessel, M. R, Adams v. Aoigell, 5 Ch. D., 045.) 
There can, therefore, be, on principle, no merger in such 
cases; a more flexible rule, which would let in the ques- 
tion of intention, might lead to results, which could 
scarcely have been in the contemplation of the parties. 
(S. A. No. 18G5 of 1887, Di/al v. Suhharam ; S. A. 
No. 1685 of 1887, Ilari v. Moiimohini.) The rule laid 
clown in some English cases is that in the absence of ex- 
press intention, either in the instrument or by parol, the 
Court looks to the benefit of the person in whom the two 
estates become vested (Lewin on Trusts, p. 726). To the 
principle thus stated, there can be no grave objoetion, ex- 
cept, perhaps, that it will have no operation at all in such 
cases, as it cannot sui-ely be for the benefit of any person 
that he should forfeit his rights, and express intention is, 
of course, out of the question. 

The case of Gokool Das must, however, ho distinguished 
from another case, which was also heard by the Privy 
Council and with which it is liable to be coiifoimdecl. 
The question, however, in that case was one not of merger, 
properly speaking, but of the right of a mortgagee whose 
security eventually turned out to be worthless, to avail 
himself of an earlier mortgage which had been paid oiF 
with his money ; in other words, the question was one of 
subrogation. In the case to which I refer a person who 
had put himself forward as the owner of a certain estate 

(d) It has, however, heon held that verj slight cvidenco will bo auffioi- 
ent to show an iutention to keep the Biurtgage on foot, as, for instance, 
the retention of the mortgage-deed by the mortgagee. (Slutfitapfi v. 
Bahpa, I h. I?., VI Bom , 5G1 ; OoMmath v. Zdlia JPremla, I, L. E., 
Ill Oal., HOT.) But where certain persons borrowed money on mortgage 
and paid off a prior charge with the money thus raised, it was hold that, 
in the absence of any assignment or intention to keep the first mort- 
gage on foot, the second mortgagee was not entitled to the benefit of 
the prior security, although the mortgagors got back the bond from the 
first mortgagee and made it over to the second mortgagee. (AjmiiY. 
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and wlio was dealt with as such, borrowed money on a Iiictuke 
mortgage, and with the money thus raised paid off an 
incumbrance by which the property was admittedly bound. 

There was no expression of any intention to keep the charge 
alive, and as the mortgagor claimed to be the owner of 
the estate in fee simple, their Lordships applied the well- 
known rule of equity, and held that the charge was ex- 
tinguished, although the result would have been different, 
if the mortgagor had, instead of claiming the fee, claimed 
only to be tenant for life, in which case the presumption 
would have beeii that he intended to retain the benefit of 
the mortgage against the inheritance of which the mort- 
gagee might have been entitled to avail himself. The case 
might seem at first sight to be rather a hard one, but we 
must remember, as their Lordships say, that neither law 
nor equity, and equity is only another name for law, can 
give a person an additional security, because the security 
relied upon by him turns out to be bad. {Molmh Lai v, 

Molmnt Bawan Das, I. L. R., IX Cal., 961,) (c) 

It must not, however, be supposed that in every case BOstake 
where a person pays off a charge in the mistaken belief ^"erger. 
that he is the absolute owner of the property, the charge 
will be merged. Thus, where a tenant in tail paid oflE a 
charge on the estate believing hims<Slf to be tenant in fee 
simple, this assumption forming the basis of the transac-* 
tion, the Court was of opinion on the ground of mistake 
that the charge was not merged, although the payment 
was made with the intention of extinguishing it. (Earl of 
Buelcinghamshife v. Hobart, 3 Sw,, 186 ; Eirkham v. 

Smith, 1 Yes,, 258 ; Mlo v. Jlama, L L. R., IX. Bom., 35 ; 

Pomit V. Harsaran, 8 Ben. L. Rep., App., 55.) ^ 

The case of Mohesh Ball again must be distinguished 
from those cases in which a substituted security is given ‘ 
by the apparent owner of the property to the mortgagee 
who has already got a valid incumbrance on it. In the case 
of Madhabananda v. Qanesli Prasad (I Suth. W. R., 91), 
in which this question was raised, the Calcutta High Court 
was of opinion that where a person in possession as apparent 
owner, renewed a security originally given by the rightful 

(e) Their Toxdsliips referred to the ciroumstance that the rate of interest 
was not the same in the two mortgages. They also pointed ont that the 
fact that the money was; paid hy the ■ mortgagee, who took possession 
of and subsequently kept the earlier mortgage-deed,, could not be re- 
garded as evidence of an intention to keep the latter alive, because the 
mortgagee acted 'in the transaction as the hanker of the mortgagor,^ ' 
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Lectuee owner; the charge was not extinguished. Indeed; the 
Court seems to have thought that the substituted security 
was perfectly valid, but this proposition is based not so 
much upon general principles as upon the peculiar facts of 
the ease. In giving judgment Morgan, J., observed : — 
^"The plaintiff, no doubt, immediately claims under the 
moa'tgage made to him by Muonoo. But that mortgage is 
found by the Courts to be in substance a coidinuation of 
the first mortgage or conditional sale made by Sunnoo. It 
appears to us that the plaintiff’s mortgage is substantially, 
if not to its full extent, at least to the extent of the advance 
made to Sunnoo and the interest due by him (see S. D. R, 
1856, p. 942 ; 1857, p. 1184), in the same position as if the 
mortgage had really beeii executed by Sunnoo. The posi- 
tion of the plaintiff is not merely that of a person who 
derives his title from one who (although the apparent 
owner of the property and in possession of it) is subse- 
quently ascertained to have no title whatsoever, save 
under a fabricated document. The plaintiff has, in good 
faith, advanced money to discharge a debt originally con- 
tracted by the undoubted owner of the property : his 
px'esent mortgage security is, either wholly or in part, a 
substitution for the original mortgage which was un- 
doubtedly a valid one : he has made this advance not to a 
. stranger, but to one who produced an apparently valid 
will, who has also obtained a certificate of the Court where- 
by he was authorised to collect the debts of the deceased, 
and who was actually in possession of the property. More- 
over, this person Munnoo was, as we have already stated, 
the nephew of the deceased, and, as it appears, he and his 
minor brothers were the heirs of the deceased. In this 
position Munnoo executes the mortgage, and thereby dis- 
cliarges the estate (which belonged, if not to him as 
devisee, at least to himself and his brothers as heirs) from 
the previous incumbrances. It seems to us that, under 
these cireumstances, the plaintiff had a valid title as 
mortgagee, and having foreclosed that mortgage, he is now 
entitled to sue for possession.” 

Mortgagor I may mention that the observations which I have just 

Sm? regard to the doctrine of merger apply only to the 

brance. case of a mortgagee purchasing the equity of redemption, or 
a purchaser of the mortgaged estate who is not tinder a 
covenant to pay, discharging an incumbrance on it. They 
have no application whatever to the case of a mortgagor 
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liimself buying in an incumbrance. If the mortgagor ob- 
tains the benefit of a prior mortgage by an assignment of 
the security, or by purchase from the mortgagee under his 
power of sale, the charge is absolutely extinguished, and 
may not be set up against the puisne incumbrancers. (See 
tbe English case of Otter v. Lord Vaux, 2 K. & J., 650.) 
The distinction rests upon a very intelligible ground, which 
I had occasion to explain in a previous lecture. (See Lec- 
ture X.) A mortgage is only a security for a debt, and the 
mortgagor cannot be heard to complain of any increased 
facilities which may he offered to the subsequent incum- 
brancers for the recovery of their debts by an enlargement 
of the estate possessed by the mortgagor. A mortgagor 
cannot protect himself against his own incumbrances. 

In connection with this topic, I may refer to the case of 
Frazer v. Jones (17 L. J. Ch., 353), where the Court was 
called upon to determine a question of priority between two 
equitable incumbrancers under very peculiar circumstances. 
It appears that the mortgagor in mortgaging his equity of 
redemption falsely recited that a certain deed was deposited 
with a third party as security for a debt charged on the same 
property. The mortgagor, however, did afterwards actually 
deposit the deed with such person as security for monies 
which were partly due before the mortgage. But the Court 
was notwithstanding of opinion that the depositee was not 
entitled to claim priority over the mortgagee (/). If, it was 
said, the recital had been true and the mortgagor had after- 
wards paid off the debt, or the security had been otherwise 
extinguished, the mortgagee would have been entitled to 
the benefit of such payment or extinction ; and the claim of 
the mortgagee to priority could not be defeated by the 
subsequent deposit of the deeds. (See also Hughes v. Wil- 
liams, 1 DeG. M. & G., 690 ; cf. Newton v. Bech, 3 H, & N., 
220.) This is an extension of the pidnciple of Otter v. 
Vaux, but in the absence of any reported case on the point, 
I cannot say whether it will be accepted by the Courts in 
India., 

To return. The second method by which a security 
comes to an end is by the discharge of the debt for which 
the security was given. The obligation may be discharged, 

(/) As a rule, however, a second mortgagee without notice of the first 
mortgage is not bound to deliver the title-deeds to the latter. (Stor/s 
Equity, § 707.) But the practice has been departed from since the passing 
of the Judioatui'e Act and the consequent fusion of law and equity. 
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Lecture not only by an actual payment, but also by wliat is called 
novation, that is, the substitution of another obligation in 
place of the first. The substitution, however, may take 
place without destroying the former obligation when the 
novation is known as ^ cumulative.’ The rule of law, how- 
ever, is, that in the absence of a clear expression of the 
intention of the parties to the contrary, the former security 
is not extinguished. The ordinary presumption in all 
such cases is, that the benefit of a security is not waived 
by the acceptance of another security in its place, (See 
dolq. Eom. Law, § 1852 — 1855; Fisher on Mortgage 
pp., 811 &812; Goioeebiindhee v. Kcdipodo, XXIII 
Sixth. W. R., oS8. Distinguish Badri v. Dcmlat, I. L. R., 
Ill All, 706.) 

Pestroc- The pledgee also loses his right by renunciation, or by 
tion of tiie destruction of the pledge but not, as I have already pointed 
^ ® out, by a mere transmutation. The same result follows, 
if a third person has held the property for a period suffi- 
cient to create a prescriptive right. I may mention that 
a sale for arrears of revenue or any other statutory sale, 
which passes the property to the purchaser free of all incum- 
brances, does not, in reality, destroy the security of the 
mortgagee. It only transfers the charge from the land to 
the purchase-money. 

In conclusion, it is necessary to observe that a sale by 
pledgee, the pledgee, himself passes the property to the purchaser 
unincumbered by the secuiity(g'). The result is the same 
whether the property is sold under a decree for sale or by 
the mortgagee himself under his power ; and, notwithstand- 
ing some conflict the better opinion seems to be, that the 
benefit of the security passes to the purchaser even when 
the decree is simply for money, and does not expressly 
authorise a sale of the mortgaged estate. (See Lecture !¥.) 
A mortgagee may not, in any case, sell the bare equity 
of redemption. A different rule might be productive of 
great hardship to the mortgagor; indeed, it might bo 
attended by the most disastrous results to him. Take, for 
instance, the case of a property worth Rs. 4,000, subject 
to a mortgage for one-half of that sum. If the mortgagee 

(0) Ib JBhf Sm0 T, Zain-nUAhdm (I L. E., IX All, 2DB), tie Court 
' LeW that a joint inoumbrance was extiuguisbed bj reason of tbe pur- 
obase of the mortgaged premises by'' one of tbe joint incumbrancers;' 
, under adecreenn a subsequeut mortgage, created exclusively, in , favor 
of snob ineumbraaccr. 
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were allowed to sell tlie equity of redemption^ wbicb;, by Lrctuk® 
the hypothesis; is worth Es. 2,000, the price which would 
be paid by the purchaser would, no doubt, satisfy the 
mortgage-debt, but the property would pass away from 
the mortgagor for only Rs. 2,000. It is possible that the 
mortgagor may become entitled b}^’ subrogation to the 
security possessed by the creditor ; but, as I pointed out in 
a previous lecture, such a course would certainly lead to a 
perfect waste of litigation, which may be easily avoided by 
holding that whenever the mortgagee sells the property on 
which his debt is secured, what he sells is not an undefined 
right like the equity of 3'edemption, but the pledge itself 
unincumbered by his own security. 

I will now proceed to discuss the rules touching priority, Piwnty, 
one of the most intricate topics in the law of securities. 

Now, the general rule is, that priority is detennined by 
the order of time(/t). There are, however, exceptions to this 

(7h) The rule, however, as observed by Vice-Chancellor Bacon, how- 
ever convenient when it ean be applied, may not be safely followed in 
complicated cases. Priority is pro-eminenbly a matter of circumstancGs, 
and, except in oases of a very simple character, cannot be reduced to a 
set of rigid canons. In India, however, there being no distinction between 
legal and equitable estates, we are free from some of the complications 
with which the English law is overlaid. I speak with diffidence, but it 
seems to me that the rule which regulates priority between oquitabio 
titles in England might safely bo adopted by our Courts. According to 
that rule, piiority in order of time regulates the rights of the parties 
where the equities are in all other respects equal.(i^/6r 2 Drew., 73.) 

A conveyance of an equitable interest is always an innocent conveyance ; 
and cannot pass a greater interest than that possessed by the grantor. 

Equitable incumbrancers, therefore, take according to the date of their 
securities, and it follows that he who has a prior has a better and superior 
equity {PhllUjts v, PJuWj)s, i D. E. & J., 208). But this rule, it ought 
to be added, docs not hold good where there is a competition between a 
legal and an equitable title, when priority is regulated hy a somewhat 
different and more artificial principle. In this connection I may men- 
tion the distinction between an equitable charge and a personal equity, 
although only a very fine line divides the one from the other. An equit- 
able riglit merely creates a personal obligation, and is distinguisliablo 
from a right attaching itself to the land or to the substance of the thing 
which forms the subject-matter of the transaction. Tims, suppose a 
person represents himself to be the owner of a property which <ioes not 
really belong to him, and borrows money on the security of it j in this 
case, although there may be a personal equity enforceable against the 
borrower, there is no efieotual charge on the property, and supposing 
the borrower afterwards acquires the ownership, the creditor cannot 
follow the property in the hands of a person to whom it is afterwards 
transferred for value either absolutely or by way of mortgage and with- 
out notice of the prior transaction. (See the judgment of Bacon, V. 0., in 
J{eat V. Phillips, 18 Oh. B,, 560 ; which gives in a relatively small com- 
pass a clear and instructive view of the law on the subject. Cf. v. 
ikivc^ 15 Oh. B., 630, and eases cited thorcin.) 
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rule either created by statute or recognised by the Courts 
as founded upon those general principles of justice and 
equity which, in the absence of any express enactment, 
our judges are bound to administer. 

The first exception is that contained in Section 50 of 
the Registration Act, which, under certain circumstances, 
allows a registered mortgage priority over an earlier un- 
registered security. That section says : — Every docu- 
ment of the kinds mentioned in clauses (1) and (2) of 
section 18, shall, if duly registered, take effect as regards 
the property comprised therein, against every unregistered 
document relating to the same property, and not being a 
decree or order, whether such unregistei’ed document be of 
the same nature as the registered document or not. A 
similar enactment was contained in the earlier Acts. 

You will observe one leather remarkable omission in the 
earlier Registration Acts. They allowed preference to 
a registered instrument over an unregistered writing, 
where both belonged to that group of instruments, the 
registration of which was optional. If, therefore, tlie 
puisne incumbrance was one which the parties were bound 
to register, it would not have been entitled to priority over 
an earlier unregistered security. ( Earned Buhsh v, Binda^ 
him, II All. H. 0. Rep., 37 ; Shaih Eyesatidla v. JDurga 
Chum Pal, XXIV Suth. W. R, 21.) This defect has, how- 
ever, now been remedied. A distinction has also been 
made in favor of parol mortgages when they are accom- 
panied by possession. 

I ought to mention that if two deeds are execute4 on the same day, 
the Court will enquire which of them was executed first ; but if there 
is anything in the deeds themselves to show an intention, either that 
they shall take pari passu, or that one should take effect in priority 
to the other, the Court will presume that they are executed in such order 
as to give effect to the manifest intention of the parties. ( OarUide v» 
Bilhstone, Company, Ch. B., 762.) 

Questions of considerable nicety arise when, as it may sometimes hap- 
pen, an incumbrancer, although entitled to priority over on© of earlier 
date, enjoys no such preference over another who is postponed to such 
incumbrancer. Thus, suppose, the securities are dated in the order 
A. B, C., B. having priority over A., and 0. over B., but not over A. 

Here if the fund available be not more than B.’s security will exhaust, 
it will be paid first to 0, to the extent of the debt for which he has 
priority over B., and the balance to B. But it seems that if the fund be 
more than enough for B., ail further sums received by 0. will be for the 
benefit of A* In a case in Ireland, where, by force of registration, a 
deed gained priority over one of earlier date, it was held that the former 
could not shake of intermediate judgments of earlier date than itself, but 
carried up, as was said, * upon its back’ (Fishef s Mortgage, p. 682.) 
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To return. Another class of exceptions to the general Lectueb 
rule, by which priority is determined by the order of time, 
is to be found in certain decisions of the Bombay High Exception 
Court, based upon the rule of Hindu law, by which pre- to mie of 
ferenco is, in some cases, given to a mortgage followed or 
accompanied by possession. The application of the doc- 
trine is, however, confined only to a few districts in that 
presidency. As I told you in a preceding lecture, pi^efer- 
ence is given only to a puisne incumbrancer without notice 
of the prior security ; and, as registration at the present 
day serves the same purpose of publicity as tradition in 
ancient law, the delivery of possession to the mortgagee 
afibrds no protection against an earlier registered security. 

This is probably the ground on which the application of 
the rule of Hindu law has been narrowed in recent deci- 
sions, for registration, of itself, could not alter a rule of law, 
except so far as effect may be given to it by statute. 
{Itchamm v. Raij% XI Bom. H. C. Rep., 4 ; Shringarpure 
V. Fethe, I. L. R., II Bom., 662. See also the cases cited 
in Mayne’s Hindu Law, §§ S62 — 3.) 

Another important exception to the general rule touch- Salvage 
ing tlie priority of securities, is recognised in favor of ad- 
Vances in the nature of salvage, that is, advances made for 
the purpose of protecting a property from forfeiture or de- 
struction! i). The lien of the salvor is known as a privileged 
lien, and upon the plainest principles of equity, takes rank 
above every other charge on the property. This rule ob- 
tains in almost every system of law in which salvage liens 
are recognized. There is another peculiarity about salvage 
Hens which I ought to notice. It is that among themselves 
they are entitled to priority in the inverse order of their 
dates. The general order is here reversed, and the charge 
which is latest in point of time is entitled to preference 
over others earlier in date. The rule rests upon the 
obvious ground that, unless the last advance had been 
made^ the property could not have been preserved for 
the benefit of the previous leiiders. 

In the matter of Thorpe (2 Sm. and Giff., 679) Lord St. EngUsii 
Leonards, referring to the Irish cases on the subject, said : 

In Ireland it is a very common equity to have as a prior ’ 

(0 In the English law the right of tlie trustee to be indemnified out 
of tie trust estate tabes precedence of charges created by the eosUii me 
tmst, (E^halh Coal Oo* Me.j Beav., 449.) 
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cliarge to all otlior inciinibraaees wliat is ealleJ salvage 
money : — Where a lease-hold estate, or an estate held for 
lives to which half-a-dozeu people are entitled in succes- 
sion, many of them being mortgagees according to certain 
piiorities, the last man of all who is eutitloil after every- 
body being in possevssiori redeems, 1 may say, the estate 
hj pa 3 dng the lamllord, who otherwise woul<l have re- 
covered the estate nnd taken it from everybody ; this 
payment is what is called salvage money. That is an 
established equity and a very proper equity. He that 
pays the salvage has a prior incumbrance to every other 
charge and interest, because, so far as any interest is left 
to anybody beyond a charge, it is acquired by that pay- 
ment in the shape of redemption money.” (See also Gleary 
V. M'Andre^u, 2 Moo. P. C., N. S,, 235 ; Angell v. Bryan^ 
2 J. & L., 763; Shearman v, British Emyire /Iss. (7o., 
L. R., 14} Eq., 4}, which, however, has been reflected upon 
in subsequent cases notably in Leslie v, French^ 23 Ch. D., 
552, and Falcke v. Scottish M, L Co., 34} CIi. D., 234.) 

The lien of the salvor may be discharged and his priority 
lost by his taking a contractual morfegago, but the lion 
will not be discharged by the accepfcance of another 
security which becomes worthless. (Kehoe v. Ilcdes, 5 
Ir. Eq. R., 5D7.) The rule, however, would seem to bo subject 
to the qualification tliat the mortgagee cannot acciuire any 
higher rights than those of the mortgagor (Inman v. 
Inman, L, E., 15 Eq., 2G0 ; Clack v. llolland, 19 Beav., 
262.) In conclusion, I must throw out a caution that it 
does not follow that a person lending money to another 
for the purpose of preventing a forfeiture, will bo entitled 
to a privileged lien (j). There is no direct authority on the 
point and I do not think it necessary to offer any opinion 
on it one way or the other. In some systems of law, 
however, as I have already pointe<l out, chai'ges of this 
nature are entitled to preference over others earlier in 
date. 

The principle on which the priority of a mortgage to 
secure future advances should be determined, is a ques- 
tion of some nicety. The general rule is, that if, by the 
terms of the instrument, the mortgagee is bound to make 
the ^advance, he would be entitled to the same priority 
as if the money had been advanced at the execution of 

(?) Mr. Fisher is of opinion that the lender is entitled to such a lieni 
(FisheFs Mortgage, 577, oiting BoamY, Maho?i>, 1 Dr. & War., 18^)* 
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the mortgage. (Story's Equity Jurisprudence, § 1023.) 
If, however, the terms do not bind the mortgagee to 
make any advances, no present debt is created, and it 
seems that the mortgagee would be postponed in respect 
of any advances made by him after notice of a subse- 
quent incumbrance. It follows a fortiori that a purchaser 
of the equity of redemption will not be bound by such 
advances {London and Comity Baoikmg Company v. 
Thomas Banhin, 6 App. Gas., 722 ; Bradford B. Co. v. 
Briggs, 12 App. Gas., 29 ; Govindrav v. Ravji, I. L. E., XII 
Bom., 33 ; Eo^ldnson v. Rolt, 9 H. L., 514 ; Bradford 
Banldng Company v. Briggs, 29 Oh. D., 149. Of. Shaiv 
V. Neale, 6 Ho. Lo. Gas., 581.) The mortgagor is in effect 
the owner of the property, and has a right to go into 
the market and to borrow money upon it, but he would prac- 
tically be unable to do so if a mortgagee who is not 
under any obligation to make further advances, and who 
may never make them could claim priority in the event 
of his making further advances at some future date. 
This is now the law in England and will probably be 
followed in India (&). The only doubt tliat suggests 
itself to me is, whether in this country the mortgagee 
will not be postponed even in the absence of any notice 

(7i) A different rule Fas been introdnoed by see. 79 of the Transfer 
of Property Act. based apparently on the judgment of Lord Oran worth in 
I^oinUnmn v. Holt, who in dissenting* from the majority said “ The 
question, therefore, to be considered is, what is the general rule 
or law of the Court as to the priority of two incumbrancers standing 
in the position of these parties ; id est, of a first mortg'agee holding- a 
mortgage to secure a present debt and future advances not exceeding 
a fixed amount, and a second mortgagee, there being at the time of the 
execution of the second mortgage notice to both mortgagees of both 
securities. 

I certainly had understood that in such a case, excluding all special 
circumstances, the first mortgagee would be secure for any subsequent 
advances covered by his security, even though he had notice of the 
second mortgage. This is so laid down on authority, has, I believe, been 
often acted on, and seems to me perfectly just and reasonable. 

Mortgages are but contracts ; and when once the rights of parties 
undei" them are defined and understood, it is impossible tosay that any 
rule regulating their priority is unjust. If the law is once laid down 
and: understood, \ that' a.'person, advancing money on a second mortgage 
with notice of a ;'prioiv: mortgage oovefing^ future -as' well as .'present 
debts, .will be pos.tponed to the 'first mortgagee, to the whole ^ 'extent 
covered or capable of being covered by the prior security, he'has nothing 
to complain of. He is;>ware" when 'he advances MS' money, 'of the 
imperfect nature of the security, and acts ,at his peril. , The only ques- 
tion therefore, is, whether this has been 'the law ' laid' Aown and acted' 
on in the Court of Chancery, where alone questions on this head can 
'be raised* , 
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Lr.oTURE in respect of advances made by him after ihe execution 
by the debtor of a mortgage on the same property in 
favor of another person. There is, however, no author- 
itative decision on the point, and I have drawn your 
attention, to it only for the purpose of pointing out that 
the English rule must not be accepted without a more 
careful examination of the principle on which it rests than 
I am now able to give to the question. 

Tacking. The discussion has conducted us to a topic which is 
familiarly known to English lawyers as tacking, and on 
which it is necessary to make a few observations. Now, 
the right of tacking was, as I told you, recognised to a 
certain extent in Roman law, wliich would not suffer the 
pledgor to redeem the pledge without paying to the 
pledgee, not only the debt for which the security was 
given, but also any other claim for money in writing pos- 
sessed by the creditor against the pledgor. The right, 
however, could not, in any case, be exercised to the pre- 
judice of a third person. This qualified right, however, 
is not what English lawyers understand by tacking/^ 
Building upon the maxim '' where the equities ai'e equal, 
the law shall prevail,’' the English Court of Chancery 
had introduced a highly artificial rule, by which a mort- 
gagee may, under certain conditions, entitle himself to 
priority over an incumbrance earlier in point of date. 
The doctrine may be thus stated : a mortgagee without 
notice, purchasing the first incumbratiee, shall thereby 
protect his estate against an intermediate incumbrance, 
although he purchased in the iimuift him ice after he had 
notice of the subsequent in cumbranceT***? ^ ^ 
that the first mortgagee has what is called the legal estate, 
and, as the mortgagee purchasing in the first incumbrance, 
advanced the money without notice of the intermediate 
incumbrance, he has, at least, as strong an equity as the 
intermediate incumbrancer. Equity will not, "therefore, 
disarm him of the advantage which he has secured fin* 
himself, and thus "‘the equities being equal, the law shall 
prevail” 

Origmof The origin of the doctrine is thus explained by Lord 
Hardwicke : — As to the equity of this Court,” observes 
his Lordship, " that a third incumbrancer, having taken . 
his security or mortgage without notice of the second 
incumbrance, and then being puisne, taking in the first 
incumbrance, shall squeeze out and hm& satisfaction before 
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the second; the equity is certainly established in general, Lectitiie 
and was so in Marsh v, Lee, by a very solemn determina- 
tion by Lord Hale; who gave it the term of the ^ creditor's 
tabula in naufragiOi that is the leading case. Perhaps, 
it might be going a good way at first ; but it has been 
followed ever since, and I believe was rightly settled, onlj^ 
on this foundation, by the particular constitution of the 
law of this country. It could not happen in any other 
country bub this ; because the jurisdiction of law and equity 
is administered here in different Courts, and creates differ- 
ent kinds of rights in estates ; and, therefore, as Courts of 
Equity break in upon the common law, -where necessity 
and conscience require it, still they allow superior force 
and strength to a legal title to estates; an^ therefore, 
where there is a legal title and equity on one side, this 
Court never thought fit that, by reason of a prior equity 
against a man who had a legal title, that man should be 
hurt ; and this, by reason of that force, this Court neces- 
sarily and rightly allows to the common law and to legal 
titles. Bub if this had happened in any other countiy, it 
could never Iiave made a question ; for, if the law and 
equity are administered by the same jurisdiction, the rule, 
qui prior est tempore potier est jure, must hold*” ( Wortley 
Y. Birklieacl, 2YeB., ^Tl) (ly 

It is hardly necessary to add that our Courts have refused Tackhif? 
to follow the English doctrine on the subject. {Odoyehurn 
V. Bhvjohury,Xl )Sutln W. R, 310.) There is, however,®^ *'' 
another maxim of the English Court of Chancery perhaps 
less open to objection, which applies notto tacking — properly 
speaking— but to the right to a consolidation of all the secu- 
rities possessed by the creditor irrespective of any questionas 
to priority, Hewlioseeks equitjnnustdo equity, and redemp- 
tion being an equitable right, the mortgagor may not redeem 
without on his part doing equity to the mortgagee. Thus, 
if the owner of two or more different estates mortgage them 
successively for distinct debts to the same person, the mort- 
gagee has a right to insist that one security shall not be re- 
deemed alone, leaving him exposed to the risk of deficiency 
as to the others, but that the mortgagor anusb redeem him 
entirely. The right in fact claimed by the mortgagee in such 
eases is analogous to the right recognised by the Roman law, 
and has been admitted by our Courts as resting not upon 

principle cf fcaokmg’' was' abolisn^a by'Sf & S8' Tiot., ,c.'76, 

Becc 7, Tut restored by 38 Tiot*, a, 87, ■ sec, 129, ' ^ , , , ' /' ^ 
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any teelinical ground, but upon the general principles of 
justice and equity. (Vithal v. Baud, VI Bom. H. G. Eep., 
90.) The doubfc, however, which I have expressed in respect 
to the applicability of these general maxims to mortgages 
governed by the Bengal Regulations, applies also to the 
present question. The Courts in the other provinces are not 
fettered by any positive enactments, and are, therefore, in a 
position to introduce a larger number of the doctrines of the 
English Court of Chanceiy than the Courts of Allahabad 
and Calcutta. 

But the rule of English law, touching the consolidation 
of securities, however unexceptionable when confined to 
the mortgagor or his heir, becomes of questionable pro- 
priety when extended to a purchaser, even though he 
should have purchased without notice of any other morfc- 
gage. (Ireson v. JDenn, 2 Cox, 425 ; Cimmim v. Fletcher, 

14 Ch. D., 699; Mills v. Jennings, 13 Ch. D., 639 ; Crack- 
nail V. Janson, 11 Ch. D., 1 ; Harter v. Colman, 19 Cli. D., 
630; /emiTigs V. /orcZcfc-Ji, 6 App. Ca., 698; Baker v. Gray, 

1 Ch. D., 491,) The doctrine has not, however, yet received 
the same extension in this country, and will probably be 
recognised only in a qualified form (m). 

It would seem that debts, which are not secured by a 
mortgage, may not be consolidated. In pledges of move- 
ables, however, the Legislature has recognised a qualified 
right to tack subsequent advances. There is, however, no 
authority for extending the right to a mortgage of land. 
(N. W, P., Vol. IX, p. 465 ; 1860, p. 122.) It seems, how- 
ever, that if there is an agreement that the equity of ^ 
redemption shall be postponed, till a subsequent debtli'"" 
paid, the latter may be added to the mortgage-debt, so as 
to prevent redemption merely on payment of the mortgage- 
money. And this right, it seems, may be exercised even 
against a purchaser of the mortgaged property, {Alkc 
IlhanY. Roshan Khan, I. L. R., IV All., 85.) The author- 
ities cited in the judgment from the Roman and French 
law, however, only allow consolidation as against the mort- 
gagor, and although a different rule, where there were two 
or more mortgages, was acted upon for a long time, by the 
English Court of Chancery, the rule itself, together with 
the various refinements which grew out of it, and against " 
which successive Equity Judges had been struggling, has 

The doctrine of eomsolidation has been abolished in lugland hv 
SCO. IT of the Conv'eyaBciBg’ Act of 18SI (44 k 4$ Tiot, c. 4L) 
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been now swept away by the Legislature. Even in Eng- Lecture 
land, however, there could be no consolidation, except where 
both the debts were secured on mortgage, although, as a 
rule, a bond-debt, and, since 3 & 4 Wm. IV, c, 104, even 
a simple contract debt may be tacked as against the heir, 
and also the beneficial devisee. (Goote,pp. 881—884.) This 
is permitted only to avoid circuity of actions, and the prin- 
ciple was followed by the Bombay High Court in the case 
of Raglio v. Balvcmt (I. L. R., VII Bom., 101. Distinguish 
Narayan v. Faiidurang, 1. L. R, VII Bom., 526. Cf. 
Tashvant v, Vitlioha, I. L. B., XII Bom., 231.) 

I shall next proceed to discuss the various ways in Forfeiture 
which priority may be forfeited. Now, a mortgagee for- pnonty. 
feits his priority if he is guilty of fraud, either actual 
or constructive. Thus, if he should induce another by 
concealing liis own mortgage to lend money on the securi- 
ty of the property pledged to himself, he will be post- 
poned to the subsequent incumbrancer whom he has 
misled. There may he no duty upon the prior mortgagee 
voluntarily, and without being asked, to disclose his 
security; but any actual misleading, either by acts or 
declarations, will be followed by a forfeiture of his pri- 
ority. It would take me much beyond the limits I have 
proposed to myself in this lecture, to state the various 
circumstances which would be sufficient to fasten upon 
the prior mortgagee a charge of actual or constructive 
fraud. The subject is discussed in Story's Equity Juris- 
prudence, and other standard works to which I would re- 
fer those who wish to pursue the inquiry. 

The question was elaborately discussed in this country in 
the case of Salmiat v. Budh Singh (I. L. B., I All, 303.) 

In delivering the judgment of the Court, Mr. Justice Turner 
observed : — It is a rule of equity that where a man by his 
conduct or language wilfully causes another to conceive an 
erroneous impression and to act upon the impression he has 
so formed and to alter his position, he cannot afterwards be 
allowed to claim any benefit for himself by asserting that the 
facts were contrary to the impression he had produced, and 
it may be added that a man must be presumed to intend the 
natural consequences of his conduct or language. If a man 
stands by and sees another sell property which belongs to 
him, he is bound to proclaim his title. If he fails to do so 
and a stranger is induced by his silence to believe he has no 
title, and under that impression expends his money on the 
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XTI by, if be fails to explain his silence, guilty of constructive 
fraud, and postpones las title to that of the purchaser. The 
cases on tbispoiiit are noted in Story's Equity Jurisprudence 
§ 393, and in Fisher on Mortgages, § 1541. It is, however, 
of the essence of constructive fraud that the person sought 
to be charged therewith should be proved to have concurred 
or co-operated in some deceit or to have been guilty of gross 
negligence. It is not, therefore, enough to show merely that 
a man, knowing that persons are dealing with his property 
out of his presence, keeps silence — Story's Equity Jurispru- 
dence, § 394. 'A mortgagee need not go out of his way to 
give notice of his security upon hearing that the mortgagor 
is dealing with the estate ' — Fisher on Mortgages, § 1541. 
But if a person who proposes to make an advance on a 
property informs a mortgagee of bis intention in such a 
manner as to show that he intended to be guided by what 
he might hear from the mortgagee and the mortgagee re- 
mains silent, still more if a direct inquiry is made of the 
mortgagee and he remains silent, then in either of these 
cases the mortgagee will be held guilty of constriietive 
fraud. Again, although the mere attestation of the execution 
of a mortgage-deed by a prior mortgagee is not, as it was at 
one time held to be, sufficient to create estoppel (n), because it 
does not necessarily follow that a witness is aware of the 
contents of the deed of which he attests the execution, yet 
where that knowledge is brought home to him, and there 
are circumstances to show that he acted dishonestly and 
disingenuously to the mortgagee, and the mortgagee was 
consequence deceived, the prior mortgagee will be depr^^^^"" 
of his piiority/' (See also Munnoo Lull v. Lalla CImnee 
Lalk XXI Suth. W. E., 21 ; Bhirmt v. Gopal, XI Suth. W. 

E., 286 ; Y Agra H. 0. Eep., 402. Distinguish JBantmri v. 
M'lthammad^ i. L, E, IX All., 690.) 

Foifeitnre A mortgagee may also forfeit his priority by his own 
by laQim. laclies. Tlius, for instance, if the mortgagee should suffer 
the title-deeds to remain in the 'custody of the mortgagor, 
he will, under certain circumstances, be postponed to a 
subsequent incumbrancer who may have advanced money 
on the faith of the title-deeds. The earlier English 

(n) This reason, however, will scarcely hold good in India where, as a 
rule, witnesses are perfectly well aware of the contents of the documents 
attested hj them. {Matadeen Roy v. Mumodmi, X Suth, W. R,, 29.S ; hut 
see RalbiMee v. Mool ZII Suth. W. E, F. 0., 47.) 
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authorities were very stringent against the mortgagee 
who put the mortgagor in a position to mislead third 
persons; but the rule has been considerably relaxed in more 
recent cases. The mere possession of the title-deeds by the 
second mortgagee will not;, as the law now stands, give him 
priority. There must be some act or default on the part of 
the first mortgagee to have this effect. The non-possession, 
however, of the title-deeds is a circumstance which the 
mortgagee is bound to explain. But if lie can satisfy the 
Court that the absence of the title-deeds was reasonably 
accounted for by the mortgagor when he obtained his mort- 
gage, or that he was subsec][aently induced to part with them, 
under such circumstances as to exonerate him from any 
serious imputation of negligence he does not lose his 
priority. In other words, something more must be shown 
than the mere parting with the deeds. But although slight 
negligence will not be sufficient to deprive an incum- 
brancer of his priority, the negligence may nevertheless be 
so gross as to create an equity in favour of a bond fide pur- 
chaser. The law on the subject is thus stated in Dart : — A 
mortgagee not inquiring for the deeds has been postponed 
to a prior equitable incumbrancer {Whithvead v, Jordon, 
I Y, & C., 303) upon tlie ground (me Jordon v. Smith, 1 Ph. 
at p, 255) of his having purposely abstained from making 
inc|uiry, the mortgage being for securing a pre-existing 
debt ; that, in short, there was wilful blindness : and it has 
been held, in some cases, that the mere omission to ask for 
the deeds may be sufficient to postpone a mortgagee or 
purchaser to the equitable lien of the actual bolder 
( Worthmgto7i v. Morgan, 16 Sim., 547 ; Peto v. Hammond, 
30 B., 493 ; Glarhey, Palmer, 21 Gh. D., 124 ; a^ite, p. 592); 
although the case is different if a bond fide inquiry is 
made, and ayeasonablo excuse given for their nou-produc- 
tiou (Hetuitt V. Loosemore, 9 Ha., 449.) In one case, the mere 
omission of a solicitor in preparing a marriage settlement of 
land in Middlesex, to examine tlie earlier title, was held 
sufficient to postpone the settlement to a prior unregistered 
charge ( Worinald v. Maitland, 35 L. J., Oh., 69 ; but see 
comments on this case in Agra Bank v. Barry, L. R., 7 H. 
L., 135) ; but in a later case in the House of Lords, where 
the authorities were fully reviewed, it was held that the 
omission of the solicitor of a legal mortgagee to require 
production of the title-deeds, where a reasonable excuse 
was given for their non-production^ was insufficient to post- 
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pone the legal mortgagee bo a prior equitable incumbrancer 
(Agra Bank v. Barry, supra ) ; and it seems to be now 
well settled that, although the omission to call for the 
deeds may be evidence of a design, inconsistent with bond 
fide dealing (Per Lord Selborne, in Agra Bank \\ Bamj, 
supra), to avoid knowledge of the true state of the title, 
3 ^eb it does not of itself amount to constructive notice, 
except under circumstances from which a fraudulent in- 
tention must he presumed (llntcUffe v. Barnard, (i Oh., 
652.)” (Dart’s Vendors and Purchasers, pp. 979-980.) 

In a very lecent case in England, the propositions 
deducible from the authorities have been thus formulated 
by Lord Justice Fry. 

(1) That the Court will postpone the prior legal estate 
to a subsequent equitable estate ; (a) where the owner of 
the legal estate has assisted in, or connived at, the fraud 
which has led to the creation of a subsequent equitable 
estate, without notice of the prior legal estate ; of which 
assistance or connivance, the omission to use ordinary care 
in inquiring after or keeping title-deeds may be, and in 
some cases has been held to be sufficient evidence, where 
such conduct cannot otherwise be explained ; (b) where the 
owner of the legal estate has constituted the mortgagor 
his agent with authority to raise monejq and the estate 
thus created, has, bj the fraud or misconduct of the agent, 
been represented as being the first estate. 

But (2) that the Court will nob postpone the prior legal 
estate to the subsequent equitable estate on the ground 
of any mere carelessness or want of prudence on the part 
of the legal owner (o). (Northern 0, il, F. L Company v. 

(0) Mere carelessness as the context shows here includes gross care- 
lessness; the words which follow are these: — Now to apply the con- 
clusions thus arrived at to the fact of the present case. That there 
was great eareleeme,^s in the manner in which the plaintiff company 
through its directors dealt with their securities, seems to us to admit 
of no^ doubt. But is that carelessness evidence of any fraud ? we think 
that it is not. Their carelessness may be called gross, but it was care- 
lessness likely to injure and not to benefit the plaintiff company, and 
accordingly has no tendency to convict them of fraud.*' In this 
case the Court classified the decisions bearing on the conduct of the 
mortgagee under two heads : the first referring to cases in which the 
mortgagee does not obtain possession of tbe title-deeds, and, the second 
where the mortgagee having received the deeds, has subsequently parted 
with them or suffered them to fall into the hands of the mortgagor. 
The cases under the first head are thus classified— 

(1) Where the legal mortgagee or purchaser has made no inquiry 
for the title-deeds and has been postponed, either to a prior equitable 
estate ass in Wmihmgtm r, Morgm (IQ Sim., W ), or to a subsequent 



EQUITABLE PllIOIUTV. 


391 


Whipi), 26 Ch. D., 494. Cf. in re Vernon, Etvens d& C% Lectube 
32 Oh. B., 165.) 

It is only, however, with regard to legal mortgagees that Ne^li- 
mere negligence, however gross, will not be sufScient to genes, 
justify the Court in postponing them. A different rule 
obtains as regards equitable titles. In such cases, the 
general principle holds good that where one of two inno- 
cent persons must suffer, it shall bo he who by his own 
acts and conduct has caused the other to be imposed upon. 

The question in these cases is, whether the person claim- 
ing under the prior title has not been guilty of such 

equitable owner who u.sed diligence in inquiring for the title-deeds, 
as in Clark v. Palmer (21 Ch. D., 124.) in these cases the Courts 
have considered the conduct of the mortgagee in making no inquiry 
to be evidence of the fraudulent intent to escape notice of a prior 
equity, and in the latter case that a subsequent mortgagee who was, 
in fact, misled by the mortgagor taking advantage of the conduct of 
the legal mortgagee, could, as against him, take advantage of the 
fraudulent intent. Of. 20 Ch. D., 221. 

QueBre.^-Woviie it not be more correct to say that it was a case of 
estoppel by negligence / 

(2) Where the legal mortgagee has made inquiry for the deeds, and 
has received a reasonable excuse for their non-delivery, and has accord- 
ingly not lost his priority, as in Barnett v, Wedon (12 Ves.. 130) ; 

Eewltt V. Loosemore (9 Hare, 449); Bank v. Barry (L. R. 

7 H. L., 135.) Of. 29 Ch. D., 725, 

(3) Where the legal mortgagee has received part of the deeds under 
a reasonable belief that he was receiving all and has accordingly not 
lost his priority, as in Bunt v. Elmen (2 H. E. k J., 578) ; BatcUffe 
V. Barnard (Law Rep., 6 Oh., 652); and Colyer v. Fmeh (6 H, L. Gas., 906.) 

(4) Where the legal mortgagee has left the deeds in the hands of the 
mortgagor with authority to deal with them for the purpose of his 
raising money on security of the estate, and he has exceeded the col- 
lateral instructions given to him. In these oases the legal mortgagee 
has been postponed, as in Perry Jleri'iek v. Attwood (2 BeC. k J., 21), 

This case was decided not on the ground that the legal mortgagees had 
been guilty of fraud, but on the ground that as they had left the deeds 
in the hands of the mortgagor for the purpose of raising money, they 
could not insist, as against those who in reliance on the deeds lent 
their money, that the mortgagor had exceeded his authority. 

The cases under the second head are thus classified 

(1) Where the title-deeds have been lent by the legal mortgagee to the 
mortgagor upon a reasonable representation made by him as to the object 
in borrowing them, and the legal mortgagee has retained Ms priority 
over the subsequent equities, as Peter v. Bitml, or Thatched House 
Case (I Bq,, Ca., Abr., 321) ; Martim v. Cooper (2 Russ., 198.) 

(2) Where the legal .mortgage© has returned the deeds to the mort- 
gagor for the express purpose of raising money on them, though with 
the expectauion that he would disclose the existence of th© prior secu- 
rity to any second mortgagee. {Briggs r. Jones, Law Rep., 10 Eq., 92.) 

In such oases the Court has, on the ground of authority, postponed th© 
legal to the equitable estate. This is the same in principle as the deci- 
sion in Perry Merrick v. Attwood (2 1)e<j^.& J., 21) ; Worthern OJ\ JK i. 

Company v. Wklp2^ (36 Ch. B., 492-93.) 



S92 


LAW OF MORTGAGE. 


Lecture 

XII. 


Ouiis of: 
proof. 


Effect of 
fraud. 


Effect of 
careless- 
ness. 


negligence as would raise an equity against liim so as to 
prevent liini from enforcing liis rights to the prejudice of 
the other party. He may have dealt innocently, but there 
may, notwithstanding, be circumstances sufficient to raise 
an equity against him. 

But a pre-existing equitable title cannot be taken away 
except upon some tangible and distinct ground, the onus * 
of proving which lies on the person wlio seeks to displace 
it. As a rule, priority is forfeited only where there lias 
been misrepresentation, misconduct or negligonco. In the 
case of a trustee, for instance, it being the ordinary and 
permitted usage of cestui qiie trusts to hand over to their 
trustee the muniments of title and indicia of property ; 
this fact of itself would not postpone the claim of the 
beneficiaries to a subsequent equitable interest created by 
the trustee in breach of hi>s trust. (Shropshire Union^ tbc.j 
Company v. The Queen, 7 H. L. 0., 49G. Of. In re Ver- 
nons, JEivens <l' Co., 32 Oh. D., 1C6, and cases cited therein.) 

Perhaps there are few C|uestionB more difficult to de- 
cide than which of two innocent parties must suffer from 
the fraud of a third. In Oordon v. James (30 OIl D., 
249), Lord Justice Lindley in speaking of this class of 
cases says: '^Now that is a very common problem for us 
to solve, and I apprehend that the principle to be brought 
to its solution is perfectly well established. The case 
depends not merely upon principles applicable to the legal 
estate, but upon a principle common to the whole law of 
agency. This principle is correctly stated by Mr, Justice 
Story^in his book on Agency, where he lays down as 
one of the principles running through the whole dochihe 
of principal and agent: 'Where one of two hinoceni 
persons must suffer, that party shall suffer by his 
own acts and conduct has enabled the other to ne imposed 
upon ' (30 Gh. D., 258). 

The question therefore in all such cases is, whether one 
party has acted in such a way as to justify him in insisting 
on his equity as against the other. Mere carelessness or 
want^ of prudence may, therefore, apart from fraud, bo 
sufficient to postpone a prior equitable claim, and the 
piunciple certainly seems to be a reasonable one. (National 
P. Bmih of England y. Jaokson, 33 Ch. D., 1.) I must 
repeat that it is impossible from the nature of things to lay 
down any hard and inflexible rule. Each case must depend 
on its own circumstances, and when a case is on the line, 
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or very nearly on it, opinions must necessarily differ. It nrcrunK 
is difficult to extract any uniform principles from tlie 
English cases owing to the entanglement created partl}^ 
by the doctrine of constructive notice, and, I must add, 
partly to language which seems to confound negligence 
with fraud (p). (See in passing, the observations of Lord 
Eldon in Evans v, Bicimell, (> Ves., 171, and of Lord 
Cran worth in Colyep v. Finch, 5 H. L. 0., 905 ; iiiAgra 
Bank v. Barry, Law Rep., 7 H. L., 135, however, Lord 
Seibome, in addressing the House of Lords, uses more 
guarded language.) 

It is necessary to observe that the mere fact that ihoFiaiii. 
mortgagee has put it indirectly in the power of the mort- 
gagor to commit a fraud would not deprive him of his prio- 
rity unless he was himself guilty of gross negligence or fraud. 

Thus, wdiere the mortgagee created a sub-mortgage and 
the sub-mortgagee delivered the deed to the mortgagor, 

(j)) In speaking of the confusion between negligence and dolus, 

Austin says : Now this (it appears to^ me) is a mistake. Intention (it 

seems to me) is a state of the mind, and cannot coalesce or com- 

mingle with a different state of the mind. ‘To intend,’ is to believe 
that a given act will follow a given volition, or that a given consequence 
will follow a given act. The chance of the sequence may be rated 
higher or lower ; but the party copied cea the future event, and believes 
that there Is a chance of its following his volition or act. Intention, 
therefore, is a state of consciousness. 

But negligence and heedlessness suppose ?4wconsciousness. In the first 
case, the party does not think of a given act. In the second case, the 
party does not think of a given consequence. 

Now, a state of mind between consciousness and miconsciousness— be- 
tween intention on one side, and negligence or heedlessncss on the 
other— seems to bo impossible. The party thinks, or the party does not 
think, of the act or consequence. If he thinks of it he hitends. If he 
does not think of it, he is tiegligent or hrodlcss. To say that negligence 
or heedlessness may run into intention is to say that a thought may be 
idjmit from the mind, and yet (after a fashion) jnrsent to the mind. 

Nor is it possible to conceive that supposed mongrel or monster, which 
is neither temerity nor intention, but partakes of both:— A state of mind 
lying on the confines of each, without belonging precisely to the terri- 
tory of either. 

The party who is guilty of rashness thinks of a given consequence : 
but, by reason of a missupposition arising from insufficient advertence, 
he concludes that the given consequence will not follow the act in the 
given instance. Now, if he surmise (though never so hastily and faint- 
ly), that his missupposition is unfounded, he the consequence. 
fox tkinhs ot that consequence ; he believes that his missupposition 
may foe a missupposition ; and he, therefore, believes that the consequence 
may follow his action, (Austin’s Jurisprudence, Voi, I, pp. 438-429.) To 
speak of negligence so gross as to amount to fraud seems, as pointed out 
by Xiord Justice Fry, like speaking of carelessness so great as to amount to 
design. The proposition sometimes met with that negligence may be 
BO’gross as to be evidence of fraud betrays a similar confusion of ideas, 
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Lecture wlio was thereby enabled to sell the property as unincum- 
bered, the mortgagee was allowed to enforce his security 
against the purchaser, notwithstanding that he purchased 
in good faith, believing that the mortgage had been re- 
deemed. {Mutha, V. Lumi, I. L. R., VIII Mad,, 200. Cf. 
Somasimdcmt Zambimn v. Sahkarai Paitan, IV Mad. 
H. C. Rep., 369.) We are frequently obliged in the course 
of business to entrust the possession of our propert}?- to 
others, but this would not entitle a fraudulent transferee 
or depository to give a valid title to a third partj^ as 
against the true owner. To take a familiar illustration, if 
I leave my keys with my butler, that would not authorize 
him to pledge my plate. And it woul^d be no defence for 
the pawnee to say that he acted in good faith. 

Mortgagee I have already explained how the first mortgagee in 

in posses- possession is postponed as regards the rents and profits 

Sion, which he suffers the mortgagor to receive after notice of a 
puisne incumbrance. The first incumbrancer must not ex- 
ercise his rights unfairly to the prejudice of succeeding 
incumbrancers; and in England if a mortgagee permits 
the mortgagor to receive the rents and profits without re- 
quiring the payment of interest, such unpaid interest 
shall not affect the land a.s against a subsequent mortgagee. 
{Bentham v. ITaincourt, 1 Eq., Ca. Abr., 320.) 

Renewal of A practice obtains in this countiy, which is not the less 
objectionable because it is almost universal. When money 
is advanced by way of farther charge, the original mort- 
gage-deed is not unfrequently cancelled, and the property 
pledged by a second instrument for the consolidated sum. 
Deeds of further charge are very rarely executed outside 
the Presidency Towns. Again, it frequently happens that 
when the mortgagor is unable to repay the loan, m ac- 
count is taken of the moneys due to the mortgagee on his 
security, and a fresh bond is executed, by which the pro- 
perty is pledged for the original debt with tlio accumulat- 
ed interest. The property, however, may have been in- 
termediately pledged to a third person, and the mortgagee 
may be thus in danger of losing his priority. The reported 
cases on the subject, however, show that the Court will not 
presume, except on very strong grounds, that the original 
security was intended to be relinquished. (Oopee Bund- 
hoo V. Kalee Pudo, XXIII Suth. W. R., S38; S. D. A., 
1856, p. 942; 1857, p. 1184) lu Temson v. Stomny^ 
(1 Jo. & Jbat., 717), Lord St Leonards made the following 
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remarks : — Then another point was started that, as the Lecture 
successive mortgages were for the sum secured by the 
former mortgages and for the sums subsequently advanced, sugden’s 
the old securities were merged in the new, and that the 
judgment-creditor had a right to come in before the last mort- 
gage. That is a very novel view of the operation of the 
deeds. I have had considerable experience in this parti- 
cular department of the law, and 1 never before heard of 
such a doctrine. It is clear that the former mortgages 
continued untouched and operative notwithstanding the 
new mortgages, and the new mortgages were for the pur- 
pose of letting in the further advances upon the property. 

Nothing could be more alarming to creditors than that a 
doubt should be thrown out whether by taking a new 
security for their old debt, and for further advances they 
do not prejudice their original securities.'’ (See also Mihi 
V. Walton] 2 Y. & C., Gh., 354.) 

The above principle has been acted upon by our Courts 
in several cases, and it makes no difference that arrears 
of interest or other properties are included in the subse- 
quent mortgage, or that the rate of interest is varied. The 
mortgagee, however, ought not to part with the first deed, 
as the delivery of the mortgage-deed to the mortgagor 
might be regarded as showing an intention to waive the 
first security ; I mean an artificial as opposed to the real 
intention of the mortgagee. (See among other cases 6o- 
luknath v. Lalla Premlal, I. L. K, III Cal, 307 ; Bullabh- 
das V. Lakshmandas, I. L. X Bom., 88.) The subject 
has been already discussed by mo wlien treating of the 
extinction of securities. It must not, however, be supposed 
that, as against an intermediate incumbrancer, the security 
will be entitled to priority, except to the extent of the 
advances actually made before the execution of the subse- 
quent mortgage, and where the interest is turned into prin- 
cipal, the agreement for compound interest will have no 
effect as against the intermediate incumbrancer. 

As I have just said, the Court is always anxious to pre- 
vent if it can, the extinction of the mortgage in cases in 
which the mortgagee is not to blame. Thus, where a 
mortgagee relinquished his security, on certain property 
for other property which afterwards turned out to belong 
to a third person, the Court held that the earlier security 
was not extinguished, and that it could be enforced against 
a bond fiiU purchaser for value who bought before the 
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ibc'iUEb property wab releabod (SafdanUi v. Laclumm^ I. L. E., H 
AIL, 554). But the security will not bo available against 
a person dealing with the mortgagor bubsequent m, and on 
the faith of, the release. Where a second mortgagee there™ 
fore released his security in exchange for forged becuritios, 
he lost his priority over the tliir<l incumbrancer who took 
without notice. {Eyre v. Biivmebte)\ 4 DcQ. Jo., 435; 
Scholejielcl v. Temple)\ 4 DeG. & J., 429.) 

In connection with the question of priority there is one 
topic, on which a few words will not perhaps be thrown 
Lis pen- away. I allude to the doctrine of Us pendens. In con- 
dens. sequence of the rule pendente Ute nihil innoveiii)\ the 

priority of a security cannot be affected by any incum- 
brance created by the mortgagor during the pendency of 
a suit for foi eclosiire or sale. This maxim is not founded 
upon any technical ground as to constructive notice, but 
on the bimd principle, that litigation would be intermin- 
able if any of the parties to an action could create any 
right in favor of a third person during the pendency of a 
suit. As observed by Lord Orauwortli in Bellamy v. 
Sabine (26 L, J., Oh., 797, N. S.) : — ^'It is scarcely correct 
to speak of lis pendens as affecting a purchaser through 
the doctiine of notice, though, undoubtedly, the language of 
the Courts often so describes its operation. It afiects him, 
not because it amounts to notice, but because the law does 
not allow litigant parties to give to others, pending the 
litigation, rights to the property in dispute, so as to pre- 
judice the opposite party. Where a litigatioii is pending 
between a plaintiff and a defendant as to the right of a 
paiticular estate, the necessities of mankind lequire that 
the decision of the Court in the suit shall bo binding, not 
only on the litigant parties, but also on those who derive 
title under them by alienations made peudinjy the suit, 
wdiether such alienees had or had not notice of the pend- 
ing proceedings. If this wei-e not so, there could be no 
certainty that the litigation would ever come to an end. 
A mortgage or sale made before final decree to a person 
who had no notice of the pending proceedings, would 
always render a new suit necessary, and so interminable 
Ijtigaiion ^might be the consequence,’' {Ballajee Qmiesh v. 
Khushalji, XI Bom. H, 0. Eep , 24 ; Gulahchmid v. Ehon- 
die, XI Bom. H. 0. Eep., 64 ; Jiavji Jfarain v. Krishnajee 
LaMma% XI Bom. H. 0. Bep., 1S9; Pnllakdharee v. 
Mohahir Sing^ XXUI Suth. w. R., 882; see also the 
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notes to section 52 of the Transfer of Property Act, 
post.) 

It is only necessary to add that, under Eegulatioii 
XVIII of 1806, the application of the mortgagee for fore- 
closure would seem to be the commencement of the suit 
for the purposes of Us pendens, I had occasion to con- 
sider the question in a previous lecture, and need not, there- 
fore, repeat what I then said (See Lecture VI). It would, 
however, not be safe for the mortgagee to disregard the 
transfer altogether, and where the alienation takes place 
after the institution of the foreclosure proceedings, but 
before the commencement of the regular suit by which 
they are almost invariably followed in Bengal, the pur- 
chaser ought to be made a party defendant, as well as the 
original mortgagor. 

Here I conclude the lectures of the term. I have 
endeavoured to give you a short account of the law of 
securities in this country. A mere beadroll of cases, how- 
ever useful to the practitioner, would have been of doubt- 
ful utility to the student, and I have, therefore, attempted 
to explain, as fully as I could in the compass of these 
lectiu'es, the principles on which the law is founded. He 
knoweth not the law who knoweth not the reason of tlie 
law ’ is a saying which the student should always bear 
in mind, and you will pardon me if I venture to affirm 
what is now accepted almost as a truism that a cai'eful 
study of general principles as illustrated in different 
systems of law, will not be wholly useless to you when 
you enter upon the practical duties of the profession. It 
may not be given to every one of us to attain high forensic 
skill, but depend upon it, the culture gained by the scien- 
tific study of law is never wholly thrown away, even 
though it may not in eveiy case be crowned with pro- 
fessional success. 


Note A. 

TLe question wiietber notice is material nnder tlie Indian Begistra- 
tion Acts Las given rise to a conflict of decisions, According to the 
Madras HigL Court notice is not mateiial wliile a different %dew Las 
been taken by tbe Bombay as well as by the Calcntta and Allababad 
High Courts. (See, among other cases, Ahod v. liagltu 
Xni Cab, 70 ; Bam v, Bhamvr}, I, L, E., Till All',, m ; Shhram v. 
OenUt I. K., TI Bom., 615 ; Bbnamz v. Papaya ^ L It. E , III Mad., 40 ; 
Konclayya v. Onfnraj^pa, I. L E-, T Mad., KiO ; Madar SaliehY. SMa- 
myalu. I. L. E., VI Mad., 88.) In this conflict of opinion I have 

ventur^ to reproduce in this note what I said in the flrst edition. 

It is necessary to observe that, under the Indian Eegistration Act, 
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Lectxiee notice is immaterial. A reg-istered instrument will be entitled to priority 
XIL in every case, provided that the transfer is not merely colorable^ or as it 

.* is usually called a paper transaction. It is true the Act is silent as to the 

effect of notice, but it does not follow that the protecfiion was intended 
to be confined only to a mortgagee without notice of a prior unregister- 
ed security. The construction put by Lord Hardwicke on the_ English 
Act has been questioned by several eminent Judges as trenching upon 
the policy of the registration laws, and it would certainly require strong 
argument to show that the Indian Legislature intended to introduce . 
into this country a doctrine which would have the effect of frittering 
away the provisions of a most beneficent enactment.^ The omissioh 
from the recent Acts of the clause in the second Section of Act XIX 
of 1813, by which notice was expressly declared to be immaterial, 
may perhaps lend some color to the suggestion that the old doctrine 
embodied in the earliest Regulation on the subject was intended to be 
revived. It would, however, not be safe to build any argument on 
such an omission. 

It would carry me much beyond the limits which I have proposed to 
myself in the present lecture to enter upon a full discussion of the 
question. I may, however, point out that a comparison of the succes- 
sive Registration Acts down to the 19th of 1813, shows that it was 
necessary in the last statute to provide expressly that notice was im- 
material in order to guard against the application of the English 
doctrine which had been embodied in the original Regulation. Besides, 
it may fairly be asked why has not the Legislature in the later Acts 
expressly declared its intention to confine the protection afforded by 
registration only to subsequent alienees taking without notice of a 
prior alienation. Such an enactment was contained in the original 
Regulation, and, if the doctrine was intended to be revived after having 
been advisedly repealed by subsequent legislation, the provision would 
probably have been repeated in the more recent statutes. 

I have been induced to make the foregoing observations, because in 
the case of Jimnda‘<is v. Framji (VII Bom. H. 0. Rep., 45), the Court 
seems to have held that the English doctrine of notice was appli- 
cable to Act XVI of 1864, the provisions of which on this point are 
similar to those of the present statute. In that case express notice 
was alleged ; but if you once introduce the doctrine of notice, I do not 
see how questions of constructive notice can be wholly shut out, and 
thus the protection afforded by the Registration Act would be, in great 
measure, if not wholly, illusory. The doctrine, however, laid down by 
the Court in Kashavji v. Fmmjl was not actually necessary for the deci- 
sion of the case, as the mortgage to the registered mortgagee was, on 
the face of the instrument, subject to the prior unregistered incum- 
brance. Ho question of priority, therefore, could possibly arise, as the 
subsequent mortgage did not purport to be a mortgage of anything 
more than the bare equity of redemption. (Compare KUliore Bliat v, 
Jnrabliai^ VII Bom. H. 0. Rep., A. J., 56.) ” 

It seems to me almost as if there was a slight touch of sarcasm 
in the observation made by Lord Cairns in the well-known case of 
Agm Banh v. Barry (7 H. L, C. 136), In the course of his speech 
the noble and learned Lord said : Any person reading over that Act 
of Parliament would^ perhaps in the first instance conclude, as has 
often been said, that it was an act absolutely decisive of priority under 
all circumstances, and enacting that under every circumstance that 
could he supposed, the deed first registered was to take precedence of 
a deed which, although it mi|ht he executed before, was not regiltjcred 
till afterwards. But by decisions which have now, as it seems to me, 
well established the law, and which it would not be, I think** expedient 
in any way now to call In question, it has been settled that, notwith- 
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standing* the apparent stringency of the words contained in this Act 
of Parliament, still if a person in Ireland registers a deed, and if 
at the time he registers the deed either he himself, or an agent, whose 
knowledge is the knowledge of his principal has notice of an earlier 
deed, which, though executed, is not registered, the registration which 
he actually effects will not give him priority over that earlier deed,” 
{Agra Bmili Y. Barry ,1 11, 1 j, 0., 147.) In Greaus v. Bojield (14 Oh. 
D., 578), Lord Justice Brain well observed I doubt very mnoh whether 
the principle of Courts of Equity ought to he extended to cases where 
registration is provided for by Statute. I do not know whether I have 
grasped the doctrines of equity correctly in this matter, but if I have, 
they seem to me to be like a good many other doctrines of Courts of 
Equity, the result of a disregard of general principles and general rules 
ill the endeavour to do justice more or less fanciful in certain particu- 
lar cases.” 

It is not quite clear upon the authorities whether the notice in order 
to postpone a registered security must not be actual. According to 
the English cases, it seems that the notice must be actual. Mere negli- 
gence will not postpone a registered deed. The principle of construc- 
tive notice therefore has either no application or at best only a very 
limited application in countries where registers exist. (See Agra Bank 
V. Barry, 7 H. L. C., 135, and the cases cited in it.) 

I may mention that, according to the latest Registration Acts in the 
English Statute Book (47 & 48 Yict., c, 54 ; 48 k 49 Yiot., c. 26) registra- 
tion is made the absolute test of priority except in cases of actual fraud, 
and the old equitable rule which has been adopted by the Indian Courts 
as based upon the most unimpeachable equity, has been expressly 
abolished. 
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THE 


TiUNSFER OF PROPERTY ACT, 1882. 

ACT No. IV of 1882. 

(AS AMENDED BY ACT III OP 1886.) 


Passed by the Governor General op India in Council. 

(Received the assent of the Governor General on the nth 
February 1882.) 


An Act to mend the law relating to the Transfer of Property 
by act of Parties. 

Whereas it is expedient to define and amend certain Preamble, 
parts of the law relating to the Transfer of Property by 
act of Parties ; It is hereby enacted as follows 

CHAPTER I. 

Preliminary. 

I. This Act may be called " The Transfer of Property Short title. 
Act, 1882”: 

It shall come into force on the first day of July, 1882 ; 

It extends in the first instance to the whole of British E.xteiit. 
India except the territories respectively administered by 
the Governor of Bombay in Council, the Lieutenant-Gov- 
ernor of the Punjab and the Chief Commissioner of British 
Burmah, 

But any of the said Local Governments may, from time 
to time, by notification in the local official Gazette, extend 
this Act to the whole or any specified part of the territories 
under its administration. 

And any Local Government may, with the previous con- 
sent of the Governor General in Council, from time to time, 
by notification in the local official Gazette, exempt, either 
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retrospect! velj^ or prospectively, any part of the territories 
a clmini stored by such Local Government from any or all of 
the following provisions, namely, sections fifty-fonr, para- 
graplis two and three, hfty-nine, one hundred and seven 
and one hundred and twent^^-three. 

Notwithstanding anything in the foregoing part of this 
section, sections fiftj^-four, ])avagTaphs two and three, iifty- 
nine, one hundred and seven and one hundred and twenty- 
three shall not extend or be extended to any district or 
tiact of coimtiy for the time being excluded from the 
operation of the Indian Registration Act, 1877, under the 
power conferred by the first section of that Act or 
otherwise ” 

2. In the territories to wliieh this Act extends for 
the time being the enactments specified in the schedule 
hereto annexed shall be repealed to the extent therein 
mentioned (a). But nothing heroin contained shall be 
deemed to affect — 

(a) the provisions of any enactment not hereby expressly 
repealed: 

(b) any terms or incidents of any contract or constitution 
of property which are consistent with the provisions of this 
Act, and are allowed by the law for the time being in force: 

(c) any right or liability arising out of a legal relation 
constituted before this Act comes into force, or any relief in 
respect of any such right or liabilit}^^: (6) or 

{d) save as provided by section fifty-seveu and chapter 
four of this Act, any transfer by operation of law or by, or 
in execution of, a decree or order of a Court of competent 
jurisdiction : and nothing in the second chapter of this Act 
sliall be deemed to affect any rule of Hindu, Muhammadan 
or Buddhist law* 

This section only accentuates the well-known proposition that the 
operation of statutes is not retrospective. (See Samar* v. Karim^ 
1. L. R., VIII Ail., 402, n case on the usury laws.) But while saving 
any right or liability arising out of a legal relutiun constituted 
before the Act came into force or any relief in resjiect of any such 
right, the section leaves untouched the general rule that statutes 
which do not interfere with the rights of -parties, but merely 
regulate the practice and procedure of the (Jourts are retrospective* 
The 'fransfer of Property Act, while providing a different procedure 
for enforcing moi tgages, has made no change irr the respective rights 
and liabilities of the parties to such transactions. A mortgagee there** 
fore seeking to enforce a mortgage executed prior to the first of July 

{a) Instances of qualified repeal are to be found in sections 67 and 87, 

(b) Compare the provisions of section 6 of the General Clauses Act. 
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188-2 is nofc only at; liberty to adopt the proeediire uuder the new Act ActIVof 
but is bound to do so. (Gmiga v. Kishen^ I. L. 11., VI All., 262 ; Bhoho 1882, 
Sunder i V. lialikal^ 1. I i. It., XII Cal., 583; Vankaia v. Suhramanya, Section 
I. L. It., XI Mad., 88. Of. In the matter of a mortgageby NoUn, Sep. 14, 3. 

1883, cited in Belchanibers, p.340.) But where proceedings for foreclosure 

had been completed under the Bengal Regulation, it was held that tlie 
mortgagee had acquired a right which could not be, and was not intended 
to be interfered with by the provisions of the 'I'ransfer of Property Act, 

{Baij Nath V. Mohesram^ I. L. R., XIV CaL, 451 ; Siila Buhsk v. 

Lalta Prosad, 1. L. R., VIIl All, 388.) 

A similar principle has been applied in cases in which although the 
right of the mortgagee had not been completed, proceedings for the 
purpose of foreclosing the mortgage had been taken by the mortgagee 
before the first of July 1882. (Mohnbir Pershad v. Oan^adha?\ I. L. Ih, 

XiV Cal., 599; Umesh Chunder\. Chunchun, I. L. li., XV OaL, 357. 
Distinguish AUba v. Na?m^ I. L. R., IX Mad., 218 ; Ranga v. Mutiii, 

I. L. R., X Mad., 509). But the right to bring the mortgaged property 
to sale is an incident of the decree, and does iiot, properly speaking, arise 
out of the legal relation of mortgagor and mortgagee. The mode 
of enforcing a decree is a mei'e matter of procedure, although the 
right to enforce it is a substantive right. Where, therefore, a mortgage 
was created in 1879, and the decree for arrears of interest was obtained 
in 1884, it was held that the mortgagee had nofc gained a right to 
have the property sold in satisfaction of his decree by reason of the pro- 
visions of section 99 of the Transfer of Property (Kaveriv. Anantkayya. 

I. L. E., X Mud., 1*29. Distinguish Denendra v. Chandra^ I. L. R., 

XII Cal, 436, where the mortgagee obtained a decree for sale in 
December 1880.) 

It is perhaps scarcely necessary to point out that the provisions of 
the Act will apply to legal relations entered into subsequently to 
Jidy 1882, although they may arise out of prior transactions. The 
assignment of a mortgage made after the Act came into ftu'ce, for 
instance, will be regulated by the provisions of this Act, although the 
mortgage may have been made before. It seems that a suit for p(>sseH- 
sion by a mortgagee under a deed of conditional sale alleged to have 
been foreclosed under Regulation 17 of 1806 will not be converted 
into an action for foreclosure under the Transfer of Property Act, at 
any rate where the amendment is for the first time prayed for in appeal. 

{Sitla V. Laiia, I. L. E., VIII AIL, 388 ; Lala Jvgdeo v. Brij Behmd, 

J. L. R., XII CaL, 505.) 


3. In ttis Act, unless there is something repugnant in 

1 • . , , o X cj uon-clause 

tlse subject or con text,-— 

“ imnioveable property does not include standing tim- 
ber, growing crops or, grass ' perty”V 
“ instrument ’' means a non- testamentary instrument : 
registered ” means registered in British India under “Sgister- 
tlie law for the time being in force regulating the registra- 
tion of documents: 

“ attached to the earth ” means — 

{a) rooted in the earth, as in the case of trees and 
shrubs; , 
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ActIYof imbedded in the earth, as in the case of walls or 
Sectiojt hiiildiiios; or 

3 , " (e) attached to what is so imbedded for tho permanent 

— ^ beneficial enjoyment of that to wliieli it is attached : 

‘‘Notice” and a person is said to have notice ” of a fact when 
Ci he actually knows that fact, or when, but for wilful absteu- 
tion from an inquiry or search which he ought to have 
made, or gross negligence, he woidd have known it, or 
when information of the fact is given to or obtained by 
his agent under the circumstances mentioned in the Indian 
Contract Act, 1872, section 229. 

See Conveyancing Act, 1882, section 3. 

The Act does not define immoveable property except negatively, 
and even that with regard to a particular description of property only. 
The first clause, however, should be read in connection with the 
definition of immoveable property contained in tlie General Clauses 
Act, according to which the term will include ‘‘land, benefits to arise 
out of land ; or things, as trees and shrubs rooted, or as walls and 
buildings imbedded in the earth, or attached to what is so imbedded 
for the permanent beneficial enjoyment of that to which it is so 
attached, or permanently fastened to anything so rooted, imbedded, 
or attached ; but not standing timber, growing crops or grass, ’* 
(Section 2, Act I of 1868,) There are various other statutory defini- 
tions of immoveable property applicable, however, as a rule, only 
to the particular Acts in which they occur (cf. section 3, Act III 
of 1877, Pandak v. Jennuddi^ I. L. B., IV OaL, 665, and cases cited 
there). 

It must be borne in mind that though the definition excludes 
growing crops or grass, it does not exclude future crops or herbage 
which may therefore be the subject of equitable assigumeut, either 
by way of sale or mortgage. It is necessary to state that all trees 
are not timber, but only such as are useful for the purpose of build- 
ing. In England, certain kinds of trees if they happen to be of a 
particular age are timber throughout the country, wliiio others may be 
80 by local custom. There is, however, no such classification in this 
* country. 

The last clause of the section formulates the doctrine of notice 
which plays an important part in every system of law, and perhaps 
nowheie a more important one than in the English law, with its 
distinction of legal and equitable titles and the numerous rules 
which have naturally grown out of this distinction. Notice may be 
either actuator as it is sometimes called express, or it may be con- 
structive, but there is, generally speaking, no diiference between tliem 
in their legal consequences, although in certain cases, as for instance 
where the conscience of a person must be affected in order to post- 
pone his rights as in the case of the Eegistration Acts, constructive 
notice will not be sufficient, but actual notice will be necessary. {Agm 
Bmh v. Burr^i 7 H» L. B., 145, and cases cited therein.) 

Actual notice consists in express information of a fact, hut vague 
rumours or the assertions of mere strangers will not be sufficient 
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The notice must, as a rule, proceed from a person interested in the Act lY of 
property. But it is one thing to say that mere fijing reports are not 
notice, and another to affirm that a purchaser could not in any case SiSCTioK 
be affected by a deliberate and partieulur statement of an adverse 
claim unless made by a party interested. (Dart’s Yendors and 
Purchasers, p. 967.) 

The section says that a person has notice not only when he 
actually knows the fact, but also when but for wilful abstention from 
an inquiry or search which he ought to have made, he woubl 
have known it, and this brings us to the consideration of wliat is 
called constructive notice in the English law. Constructive notice 
has been defined as knowledge wiuclj the Court imputes to a 
person upon a presumption so strong that it cannot be allowed to be 
rebutted, that the ktiowledge must have been communicated. {Hemift 
V. Loosemore^ 9 EInre, 449, atp. 455.) In Jonen v. Smith (1 Hare, 55.) 

Wignim, Y. 0., observed : “It is scarcely possible to declare a priori 
what shall be deemed constructive notice, because unquestionably 
that which would not nflect one man may be abundantly sufficient to 
affect another. But, I believe, I may with sufficient accuracy for pre- 
sent purposes assert that the cases in which constructive notice has 
been esttiblished resolve themselves into two classes. Firstly, cases in 
which the party charged, has hud actual notice that the property 
in dispute was in fact charged, incumbered, or in some way affected, 
and the Court has thereupon bound him with constructive notice of 
facts and instruments to a knowledge of which he would have been 
led by an inquiry after the charge, incambr.uice, or other circutu- 
stance affecting the property, of which he had actual notice, aiul 
secondly, cases in which tiie Court has been satisfied, from the 
evidence before it, that the party charged had designedly abstained 
from inquiring for the very purpose of avoiding notice,— a purpose 
which, if proved, would clearly show that he had a suspicion of 
the truth, and a frauduleut determination not to learn it. But if 
there is neither on the one hand actual notice that the property 
is in some way affected, nor on the other hand any fraudulent 
turning away from a knowledge of facts, which the m gesto would 
suggest to a pnulent mind, but there is merely want of caution, a.s 
distinguished from fraudulent and wilful blindnes.’i, then the doctrine 
of constructive notice will not apply ; the purchaser will in equity be 
considered, ns in fact he i.s, a bond fide purchaser without notioe.” To the 
above classification must be addeil cases of gross negligence said in some 
eases to be so gross us to be evidence of fraud, and therefore to be visited 
with the consequence.? of fraud, although, morally speaking, the party 
charged may be perfectly innocent, ii mode of expression which, I 
venture to think, serves no useful purpose, and is open to the criticism 
which has been made on it that it confounds two things which are clearly 
opposed to one another, — carelessness and design. It is on this princi- 
ple that a mortgagee who omits to inquire for the title-deeds may be 
postponed to a merely equitable claim, although the case will be 
different, if a bond fide inquiry is made and a reasonable excuse is 
given for their non-production. (See the notes to section 78, po.C) 

There is, however, another class of cases in which a person may be 
affected with constructive notice of a fact by reason of Ins neglect of 
the usual or recognised means for acquiring such knowledge or notice. 

On this principle registration may be regarded as notice, but although 
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Act IV OF this seems to be so in America, and the doctrine has been adopted by 
1882, the Bombay High Court, a different rule obtains in Enofliind, {Prociei^ 
Section y. Cooper, *2 Drew., 1 ; Hodgson v. Dean, 2 Sim. and St,, 221.) The 
propriety of this rule has been questioned by some learned Judges 
“ (see in passing, Hme v. Dodd, 2 Atkyns, 275), but the earlier decisions 
have been adhered to, perhaps, as a learned writer observes, more from 
its haviiig become a rule of property than from a sense of its intrinsic 
propriety. (Story’s Equity, section 402.) But registration will not 
be constructive notice of everything which may be contained in the 
memorial. If the memorial contains a recital, for instance, of another 
instrument or flict, it will not he notice either of sncli instrument or 
fact. (Kent’s Comm., Vol. 4, Part VI, section 58. ; cf. Lachshman v. 
Dasrnt, 1. L, R., VI Bom., 168.) The Allahabad High Court seems 
to follow a middle course, holding that a purchaser will be affected 
with notice of a registered instrument if he makes no inquiry or is 
unable to show that anything had been done to mislead him or to put 
him of! his guard. (^Churaman v. Balli, L L. R., IX All , 591.) 

‘ Constructive, ’ however, is a very elastic term, and eminent Judges 
have often said that the doctrine must not be extended. “ Where a 
person has actual notice,” says Lord Oran worth in Ware v. Lord 
Egmouth (4 D. M. & C., 460), “ of any matter-of-fact, there can be no 
danger of doing injustice if he is held to be bound by all the conse- 
quences of that which he knows to exist. But where he has not actual 
notice, he ought not to be treated as if he had notice unless the 
circumstances are such as enable the Court to say not only that he 
might have acquired, but also that, he ought to have acquired, (he liotice 
with which it is sought to affect him — that he would have acquired it, 
but for his gross negligence in the conduct of the business in question. 
The question, when it is sought to affect a purchaser with construc- 
tive notice, is not whether he had the means of obtaining, and might 
by prudent caution have obtained the knowledge in question, but 
whether the not obtaining it wn.s an act of gross or culpable negli- 
gence. (Cf, In re A. W. Hall Sf' Co,, L. R., 18 Oh. Div,, 712; Hunter 
M. Walters, L. R., 7 Ch. Ap., 75.) 

Even in England where conveyancing is a science and title is de- 
duced by an abstract and production of deeds, the doctrine of construc- 
tive notice is thought to have been pushed to its extreme limits. In 
this country, therefore, where the art of conveyancing is still in a 
rudimentary state, the doctrine must be applied with the greatest 
caution against a purchaser for value. (See the observations of 
Pontifex, J., in Dw'ganarain v. Baney, I. L. E., VII Cal, 199.) 

It is obvious that no rigid rule as to what will amount to gross or 
culpable negligence so as to meet every case can possibly be laid down. 
What constitutes gross negligence is always excessively difficult 
either to define, or by way of anticipation to illustrate {per Lord 
Ceanworth in Colyer v. Finch, 6 H, L. li., Oa., 924). There is no 
absolute or intriii.sic negligence. It is always relative to some circum- 
stances of time, place, or person {per BwAMWRrm, B , in Degg v. Mid, 
By, 1 H. & X., 781). It ought to be stated that the rigidity of 
the doctrine of constructive notice will be relaxed in countries posses- 
sing a system of registration of assurances. TTie observations of l 40 rd 
Belborne in Agra Bank v, Barry (L. R., 7 IL L., 135) on this point 
deserve careful attention. 

It has been said in argument,” observes the noble and learned Lord, 
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“ that investigation of title anti inquiry after deeds is ^ tlie duty * of a 
purchaser or a mortgagee; and, no doubt, there are authoiities (not 
involving any question of registry) which do use that language. But 
this, if it can properly be called a duty, is not a duty owing to the 
possible holder of a latent title or security. It is merely the course 
which a man dealing hona JlcU in the proper and usual manner for his 
own interest, ought, by himself or his solicitor, to follow, with a view 
to his own title and his own security. If he does uot follow that course, 
the omission of it may be a thing requiting to be accounted for or 
explained. It may be evidence, if it is not explained, of a design 
inconsistent with bond fide dealing, to avoid knowledge of the true 
state of the title. What is a sufficient explanation, must always be a 
question to be decided with referetme to the nature and circumstances 
of each particular case; and among these, the existence of a public 
registry in a country in which a registry is established by statute, 
must necessarily be very material. It would, I think, my Loids, be 
quite inconsistent with the policy of the Registry Act, wln'cli tells 
a purchaser or mortgagee that a prior unregistered deed is fraudulent 
and void as against a later registered deed — I say it would be alto- 
gether inconsistent with that policy to hold that a purchaser or mort- 
gagee is under an obligation to make any inquiries with a view to tlie 
discovery of unregistered interests («). But it is quite consistent with 
that, that if he or his agent actually knows of the existence of such un- 
registered instruments wlien he takes his own deed, he may be estopped 
in equity from saying that, as to him, they are fraudulent.” (^Of. Doorga- 
narain v. Baney^ I. L. R., VII Oal., 199, Distineuisli Clmramm 
V. Balli^ 1. L. R., IX All , 591, where nothing had been done to mis- 
lead the purchaser or to pub him off his guard.) 

It may be added that possession by a third party is sufficient to put 
a purchaser on inquiry. It is, however, doubtful whether the rule 
extends to what is called constructive possession. {Munchatji v, 
KongseoOf VI Bom. H. C. Rep., 0. 0., 59; Nwijimdepa v. Bemapa^ I, 
L. R., IX Bom., 10; Hakeem v. Beejoy^ XXIISuth. W. K., 8; 
Mnsmn v. Sliamdo&s^'^yiW Sntb. W, R., 189; Bibee Jeehimissa v. 
Utnul CIumdej\ XVII Suth. W. li., 151, Mulianmad v. Bftm Sing, 
I. L. R., IX All, 125; where both possession and registration seem 
to have been relied upon. For the English law on the subject, see 
Bugdeifs Vendors and Purchasers, p. 762.) Similarly notice that the 
title-deeds are in the possession of another person may amount to 
notice of any claim which such person may have on the estate, (Sug- 
den’s Vendors and Purchasers, p. 76*2.) 

Before quitting the subject of constructive notice, I ought to men- 
tion that the circumstances which should call prompt inquiry may be 
of infinite variety ; but without laying down any general rule, it may 
be said that they must be of such specific character, that the Court 
can place its finger upon them, and say that upon such facts some par- 
ticular inquiry ought to have been made. It is not enough to assert 
generally that inquiries should be made, or that a prudent man would 
make inquiries ; some specific circumstances should be pointed out as 
the starting point of an inquiry, which might be expected to lead to 

(a.) The result of a system of public i*egistration is, as Sir Henry 
Maine points out, that some intricate and difficu t chap ors of law cease 
to be of any importance, Early Law. p, I157, 
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Act IY of some resiilfc. {Ram Coomar Koondoo v. McQueen^ XVIII Sutli. W. K., 
Ib.s2, 166: XI Beiig. L. Rep., 46.) 

STcnoii I ought to add that the Indian Kegistration Act oinkes all instrii- 
ments compulsorily legibtrable absohitely void if they are unregistered, 
and consequently sweeps away all equities arising out of them. (Hicks 
V. Fowell^ L. 11., 0 Ch., 741.) 

We now come to cases where notice is given to the agent of the 
person sought to be aSected by it. Section 229 of the (Jontraet Act 
says ‘‘ any notice given to, or information obtaisied by, the agent, 
provided it be given or obtained in the course of the business trails- 
acted by him for the principal shall, as between the piincipnl and 
third parties, have the same legal consequence as if it had been given 
to, or obtained by, the principal.” This is a soniewliat narrower rule 
than that laid down in some English cases, according to which the 
notice might be good, if it was clear that a previous transaction 
must have been present to the mind of the agent. (Sngden’s Vendors 
and Purchasers, p. 757.) The rule is founded on ginmnds of conveni- 
ence, and will not be departed from, even if it is shown that the agent 
is interested in not making the communication to his principal. The 
section does not say whether the rule is applicable iu cases where the 
agent is a party to a scheme or design of fraud ; but I apprehend that 
an exception will be made in cases where the in (ormatioii is withheld 
in pursuance of a conspiracy, although the mere fact of the interest 
and the duty of the agent being in coniiict will not take the case out 
of the operation of the section. (Keiteivell v. Wah'Oii^ 21 Ch, I)., 
706, and see Hormasji v. l^laiikumirhhai, XH Bom. IL 0., 262 ; Cam 
V. Cave^ 15 Cli. B., 644.) There is one peculiarity in respect of 
purchases without notice which ought to be noticed. It is settled law 
that, although a purchaser may be affected by notice, yet a person pur- 
chasing from him bond fide and without notice will not be bound by it, 
fSimilaily, a person with notice may safely purchase from a person who 
bonglit without notice. 'The reason for this apparently anomalous 
piineiple is that a bond fide purchaaei* without notice should be able 
fieely and completely to dispose of the property innocently acquired 
by him. And on the same ground a subsequent purcfiaser, however 
remote, although witii notice, will be protected. The hand fide purchaser 
of an estate for value, as it has been often said, purges away the equity 
from the estate in the hands of all persons claiming under him, with 
the exception, however, of the original party, whose conscience is affected 
by the notice. {Dayalv, JioraJ^ L L. K., 1 Bom., 237 ; Raju v. Krish- 
mrm^ I. L. li., 11 Bom., 273. For the English law on the subject, see 
Kerr on Fraud, 253. Sugden’s Vendors and Purchasers, pp. 395, 
753.) 

It may be useful to state that where a plea of purchase for value 
without notice is set up, the defence must not only be specifically 
alleged but proved by the person who relievS upon it. (Philipps v. 

4 I). F. & J., 209; AU-QenL v. Biphosphated Ouam 
11 Oh. J) , 327.) The denial of notice must be positive, and must 
state that there was no notice either at or before the execution of the 
deed or payment of the consideration-money. (FisheFs Mortgage, 552 j 
but see Chambers v, Howell^ 11 Beav., 6.) The foregoing rule, however, 
as regards the burden of proof, will not hold good wlmre a person claims 
priority over another on the ground for instance that the latter took with 
notice of m earlier security. In such cases the onus of proving notice 
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lies nil the person who seeks to enforce priority. {Laluhlun v. Bai Amrit^ ActIY of 
I. L. R., II Bonn, 299 : and the authorities cited therein.) 1882, 

SECTIONS 

4. The chapters and sections of this Act which relate 
to contracts shall be taken ns part of the Indian Contract 
Act, 1872 ; and sections fifty-four, paragraphs two and menfs 
three, fifty-nine, one hundred and seven and one hundred 
and twenty-three shall he read as supplemental to the be taken as 
Indian Registration Act, 1877. iXu/is^ 2 ^ 


CHAPTER IL 

Of Transfers of Property by act of Parties. 

(A .) — Transfer of Property, ivliether moveable or 
immoveable. 

5. In the following sections ''Transfer of Property “Transfer 
means an act hy which a living person conveys property, 

in present or in future, to one or more other living persons, * 

or to himself and one or more other living jiersons, and 
" to transfer property ’’ is to perform such act {a), 

6. Property of any kind may be transferred, except as what may 
otherwise provided by this Act or by any other law for 

the time being in force : 

(a.) The chance of an heir-apparent succeeding to an 
estate, the chance of a relation obtaining a legacy on tlie 
death of a kinsman, or any other mere possibility of a 
like nature, cannot be transferred. 

(6.) A more right of re-entry for breach of a condition 
subsequent cannot be transferred to any one except the 
owner of the property affected thereby. 

(c.) An easement cannot be transferred apart from the 
dominant heritage. 

(cZ.) An interest in propei'ty restricted in its enjoyment 
to the owner personally cannot be transferred by him. 

{e) A mere right to sue for compensation for a fraud or 
for ham illegally caused cannot be transferred. 

{a) This seetionis not very happily worded, and it may he argfned that 
the expression transfer of property does not incinde a mortgage, but the 
argument rests on the assumption that a transfer must of necessity ex- 
tend to the whole property or interest of the transferor in the subject- 
matter of the transaction. Ownership, however, is generally divisible, 
and the term transfer is properly applicable to any interest carved out 
of the aggregate known as ownership. See the Report of the Indian 
Raw Commission, p. 92; see also the observations of Mahmood,J., in 
0npal V, Bimotam, I. L. R,, V AIL, 121. 
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Act I Y OP (/•) public office cannofc be transferred, nor can tlie 
salary of a public officer, whether before or after it has 
Section paj’^able. 

(g.) Stipends allowed to militaiy and civil pensioners of 

Government and political pensions cannot be transferred. 

(/i.) No transfer can be made (1) in so far as it is opposed 
to the nature of the interest affected thereby, or (2) for an 
illegal purpose, or (3) to a person legally disqualified to be 
transferee, 

(i.) Nothing in this section shall be deemed to authorize 
a tenant having an untransferable right of occupancy, 
the farmer of an estate in respect of which default lias 
been made in paying revenue or the lessee of an estate 
under the management of a Court of Wards to assign 
bis interest as such tenant, farmer or lessee. 

The first clause of this section lays down the rule of the Eu^lisli 
common Inw that there can be no valid transfer of property which 
is not in existence, actual or poterUial. But, although, there can be 
no valid trai\sfer of such property so as to confer a right in ?'em, 
there may be a valid contract to transfer such property so as to operate, 
to use the language of English law, as an equitable assignment. It 
is true such an agreement, whether by way of absolute assignment 
or mortgage, cannot be enforced against a purchaser for value, but it is 
perfectly good as against the grantor and persons claiming under him 
otherwise than for value. The right created by such assignments 
is capable of being enforced by a decree for specific performance. 
In the case of Holroijd v. Mat'shall (10 IL L. On , 191 ; S3 L. J, Ch., 
193), in the House of Lords in 1862, Taylor, who was the occupier 
of a mill, covenanted that he would assign to Holroyd his landlord 
all machinery which might tliereafter be brought by him (Taylor) 
into the mill. The Sherifi seized the machinery which Taylor had so 
brought in, and Holroyd claimed it as equitable assignee. The 
Bouse of I^ords held that he was entitled to it. 

Lord Wesfcbury said It is quite true that a deed 

which professes to convey property which h not in existence at the 
time is, as a conveyance, void at law, simply because there is notliing 
to convey. So in equity a contract which engages to transfer property 
which is not in existence, cannot operate as an immediate alienation 
merely because there is nothing to transfer. But if a vendor or 
mortgagor agrees to sell or mortgage property, real or personal, of 
which he is not possessed at the time, and lie receives considera- 
tion for the contract and afterwards becomes possessed of property 
answering the description in the contract, there is uo doubt that a 
(Jourt of Equity would compel him to perform the contract, that the 
contract would in equity transfer the beneficial interest to the mort- 
gagee immediately on the property being acquired. This of course 
assumes that the supposed contract is one of the class in which a Court 
of Equity would decree a specific performance. * * * It 

follows that, immediately on the new inaehinmy and efects being 
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fixed or placed in the mill, they became subject to the operation Act IV of 
of contract, and passed in equity to the mortgagees, to whom Taylor 1882, 
was bound to mnke a legal conveyance, and for whom he, in the Secluox 
meantime, was a trustee of the property in question.” li- 
lt does not, however, follow that a charge on all a person’s present *" " 

and future personality will be operative as regards undefined property 
not belonging to the mortgagor at the date of the execution of the 
deed, as it might interfere with the mortgagor’s power of maintain- 
ing himself. It would be impossible for the person either to get free 
or to obtain a fresh start in life. The invalidity of the charge as to 
after-acquired property will not, however, interfere with its validity 
as to tlie rest. There catmot, therefore, it seems, be a general mort- 
gage of all future chattels. (In re Count D’LJpineiul, 20 Ch. D., 758 ; 

B elding v. llead^ 11 Jur. N. S., 547.) 

The question was discussed by the Court of Appeal in the recent 
case of Coomhe v. Carter (36 (Jh. D., 348), when one of the learned 
Judges expressed a hope that the time would come when the Court 
of Appeal would have to lay down some more definite rule tlum 
we can gather from the cases since Holroyd v. Marshall. In giving 
judgment, Lord Justice Bowen observed with reference to the con* 
tention, that the contract was too vague to be specifically enforced. 

‘ Vagueness ’ is a misleading term. A contract may be so vague in 
its terms that it cannot be understood, and in that case it is of no 
effect at law or in equity. There is anotlier kind of vagueness which 
arises from the property not being ascertained at the date of the 
contract, but if at the time when the contract is sought to be enforced, 
the property has come in esse and is capable of being identified as . 
that to which the contract refers, I cannot see why there is in it aiiy 
such vagueness as to prevent a Court of Equity from enforcing the 
contract. Even then there may be something in the nature of the 
contract which will prevent its being enforced. I will not attempt 
to define what will have that effect. It is suggested that, as distinct 
from vagueness, there may be such wideness in a contract that it 
ought not to be enforced by a Court of Equity. Thus it is said a con- 
tract by a man to assign all the property that shall come to him would 
be too wide to be eufi>rced. I will give no opimoti on that point till 
it comes before us for decision. 

“ A contract may, of course, be one of which a Court of Equity can- 
not decree specific performance, because it relates to nothing specific ; 
e.g., — a contract to supply a given quantity of goods of a particular des- 
cription, That is a case where the subject-matter cannot be ascer- 
tained. And even where the subject-matter is ascertained, there may 
be cases where a Court of Equity will not interfere. The uncertainty 
of the subject-matter at the time when the contract is entered into 
does not seem to me an adequate ground, however, for declining to 
interfere if the subject-matter has become ascertained when the (3ourt 
is asked to etfforce the contract. I am aware that there may be an 
important distiiiction between a case where the contract is wholly exe- 
cutory and a case where the whole consideration has been paid. I 
only wish to say that in my opinion the subject is one of great diffi- 
culty, that it does not appear to me to have been exhaustively consider- 
ed, and that there is a good deal of obscurity in the language often 
used about it. I retain tlie same doubts as I expressed in Clements v. 

Matthews, ;J1 Q. B. IX, 808, 817)” 
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Act IV OF Lord Justice Fry added ; “ We have not to consider the cases where 
ISSS, an assignment of future property is made elfeatnal by what Lord 
Section Bacon calls ^ ?iow actus inte7'veniem\ (See Holroyd v. 

2 D. F. & J. at p. 603; Bacon’s Alaxinis.) There is aootlier clasE? 
of cases where an assignment of future property will have ellect 
given to it as a contract to give a security on future property, nameivj 
where the consideration has been received and the property has come 
into existence. That there are cases iii which the (jourt will enforce 
vsncli a contract is not in dispute. I think that there may be cases 
where the Oourt will not do so, owing to the nature of the subject- 
matter of the contract, and the autliorities appear to indicate the ex- 
istence of such a class of cases. Belding v. Mead (3 H. & 0:, 955) 
indicates it, though 1 think, that in that case the Court drew a wrong 
boundary line, and were in error in holding that in such a case a 
Court of Equity would not decree specific performance. In Ojjiciai 
Tteceiver v. Tailhy (18 Q. B, D,, 25), where the contract was indivisi- 
ble, the Court held that it was one which cjuhl not be enforced, and 1, 
considering myself bound by Belding v. Read^ came to the same conclu- 
sion in Lire Count D'Epineuil (20 Ch. I)., 758.) There may, 1 thiidt, 
be contracts of such a nature tbatt he Court will not decree specific 
performance of them. It might say that a contract by a man to assign 
ail his future property by way of mortgage was one which, ought not 
to be enforced, because it would deprive the assignor of t!ie means of 
livelihood, and would tend to a multiplication of actions for getting 
in the different parts of the property, which the assignor would be 
bound to assign from time to time. But in the present case we 
, have not to draw the line between cotitracts which the Court 
will enforce and contracts which it will not. The cases where 
the contract is wholly executory on both sides difler material ij 
from a case like the present, where the contract on one side has 
been performed. Wherever the bouiuhiry line is to be drawn, I 
am satisfied that the present falls within the class of cases where the 
contract will be enforced. It is a contract relating to several subject- 
matters, one being all real and persofuvl estate bo which the mortgagor 
may become entitled under any will. I can see no reason for not speci- 
fically performing that contract as to any property that comes to thm 
mortgagor under a will. He has received the consideration 'mW 
ought to perform bis part of the contract. 8uch a contract was enforoei 
by Lord Langclale in Bennett v. Cooper (9 Beav., 252), and though w 
are not bound by his decision, X think it one which ought to lie fo:^ 
lowed.” {Cf. Bansidhar v. Sant Lal^ I. L. E,, X AIL, 1 33 ; Muri Lai 
Mozhar Bossain^ I. L. E., XIII Oal, 262 ; Lala Tihekdhmi v. Furhif' 
II Ben. L. Eep. A. 0., 23u ; but see Eedari v. Atmaram^ III Bom. XL ’ 
Eep., A. C. J., 11, and the authorities cited therein.) 

Although a bare expectancy cannot be transferred, a person ma 
agree to assign to his creditor any legacy or other benefits which h 
expects to ilerive either from a specified person or even from hi; 
friends generally. The contract being one for value will bind the. 
property if, and when, it is acquired. But before it comes hUo exis- 
tence, it will remain only a contract by which the debtor is bound. 

V. 15 (J. B., 460.) 

It seems that the lien of the landlord on the crops of his tenant wf 
override The claim of., a transferee, from the tenant at', any rate whe’ 

^ the rent is in arrear,ahd the assignee has notice of .the fact* (Kinio^ 
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V. TliG Collector of Etaimli^ I. L. R., Ill AIL, 433, and the case cited Act IV of 
tliereia— C/e??ie?2^.y v. Muiheivs, 11 Q. B. D., 808, 81'2.) 1882, 

I oaglit to mention that even if the contract is in form an abso- Sections 
lute assignment, yet it would merely operate as a promised assignment ^5 
until the contract attsiclies upon specijQc goods. (Colli/ er v. Isaacs, 19 
Ch. D., 34*2.) A man c.mnor, iu equity any more than at liuv assign pro- 
pei tj which has no exi&tenee. But he may agree to assign j^roperty which 
is to come into existence in the future, and when such pniperty comes 
into existence, equity acting upon a well-known piinciple fastens 
upon it, ajid tlie contract to assign thus becomes a complete assign- 
ment. (See Hives v. Barlow^ 12 Q. B. D., 436 ; Fetch v. 15 

IVI. & W., 110; Leathern \ , Amoi\ L. J. Q. B., 581.) The inten- 
tion, however, to include after-ju'quired property must be clear and 
will not be inferred from doubtful expresoioas. {Tappfield v. Jdelhnmi, 

6 M. & Gr., 245.) (a) 


7. Every person competent to contract and entitled to Teisous 
transferable property, or authorized to dispose of transfer- 

able property not his own, is competent to transfer such 
property either wholly or in part and either absolutely 
or conditionally, in the circumstances, to the extent and 
in the manner, allowed and prescribed by any law for 
the time being in force. 

8 . Unless a different intention is expressed or neces- Operation 
sarily implied, a transfer of property passes forthwith to 

the transferee all the interest which the transferor is then 
capable of passing in the property, and in the legal 
incidents thereof. 

Such incidents include, where the property is laud, the 
easements annexed thereto, the rents and profits thereof ac- 
cruing after the transfer, and all things attached to the earth; 

and, where the property is machinery attached to the 
earth, the moveable parts thereof ; 

and, where the property is a house, the easements 
annexed thereto, the rent thereof accruing aftei* the 
transfer, and the locks, keys, bars, doors, windows, and 
all other things provided for permanent use therewith ; 

and, where the property is a debt or other actionable 
claim, the securities therefor (except where they are also 
for other debts or claim.s not transferred to the transferee), 
but not arrears of interest accrued before the transfer ; 

^and, where the property is money or other property 
yielding income, the interest or income thereof accruing 
after the transfer takes effect. 

This section illustrates the general rule that accessories ftjilow the 
principul. An assignmeut of the debt generally draws after it the 

(a) See emtCi PP* 90-91, 123-24» 
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securities therefor, as a consequence .and an appurtenance of the debt 
upon the rule, omne principale irahit ad se accessoiium. But an 
assignment of the mortgage, withoutan assignment of the debt, is treated, 
at most, as a transfer of a naked trust. (Story’s Equity, section 102?1, 
note 5 ; Cavanngh on Securities for Money, 313 ; Walkei'^, Jones^ L. K., 
1 P. C., 50.) In the case of Gunpat Boy a distinction was drawn between 
an assignment of the debt itself and an assignment of a judgment ob- 
tained on the covenant; it is, however, open to doubt whether the dis- 
tinction can be sustained, as the reasoning by which it is supported will 
apply equally wliether the assignment is one of the debt or of the decree. 
{GanpaC Rai v. ilarvpi^ I. L. R., I Ail., 446.) See page 6i, ante, 

9. A transfer of property may be made without 
writing in every case in which a writing is not expressly 
required by law. 

As regards mortgages, sae section 59. 

10. Where property is transferred subject to a con- 
dition or limitation absolutely restraining the trans- 
feree or any person claiming under him from parting 
with or disposing of his intei'est in the property, the 
condition or limitation is void, except in the case of a 
lease where the condition is for the benefit of the 
lessor or those claiming under him : provided that 
property ma}^ be transferred to or for the benefit of a 
woman (not being a Hindu, Muhammadan or Buddhist), 
so that she shall not have power during her marriage 
to transfer or chaige the same or her beneficial interest 
therein. 

A clause agalusfc ahenatiou is frequently to be met with in mortgage- 
deeds in this country. Such a covenant by itself does not operate as a 
mortgage, and it would seem that where there is a valid mortgage, ife 
gives no additional security to the mortgagee, the mortgagor being 
entitled notwithstanding the covenant to deal with the mortgaged 
property in any w<ay that he thinks proper, subjeit, of course, to the 
right of the mortgagee to realize his security. In other words, such 
a transfer will be binding on the mortgagor or persons claiming under 
a puisne title, but not on the moitgagee, {Radha Pershad v. Momliur^ 
LL R.,Viaal., 317; Chimi v. Thalmr 1. L. R., 1 AIL, 126; 

and Editor’s note 128; Mulchand v. BalgoUnd^ I. L. R., I All, 610; 
Lachmin Narain v. I{oteshai\ L L. R., II All, 826 ; Ram Saran v. 
Amnia, 1. L. R., Ill All, 869; Aii Uvsan v, Dhirja, L L. li., IF 
Ail, 518; Venkata v. Eamiam^ I. L, li., Y Mad., 184.) See also pp. 
123-124, 155 — JSSjante. 

11. Where, on a transfer of property, an interest 
therein is created absolutely in favour of any person, 
but the terms of the transfer direct that such interest 
shall be applied or enjoyed by him in a particular manner, 
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he shall be entitled to receive and dispose of such Act iv of 
interest as if there were no such direction. Sections 

Nothing in this section shall be deemed to affect the 12 — 16. 
right to restrain, for the beneficial enjoyment of one piece — 
of immoveable property, the enjoyment of another piece 
of such property, or to compel the enjoyment thereof 
in a particular manner. 

12. Where property is transferi’ed subject to a condi- Condition 
tion or limitation making any interest therein, reserved ^rSuietei* 
or given to or for the benefit of any person, to cease on his minabie on 
becoming insolvent or endeavouring to transfer or dispose o^attempt- 
of the same, such condition or limitation is void. ed aiiena- 

Nothing in this section applies to a condition in a 
lease for the benefit of the lessor or those claiming under 
him. 

18. Where, on a transfer of property, an interest Transferfor 
therein is created for the benefit of a person not in 
existence at the date of the transfer, subject to a prior person, 
interest created by the same transfer, the interest created 
for the benefit of such person shall not take effect, unless 
it extends to the whole of the remaining interest of the 
transfer or in the property. 

lUmtration, 

A transfers property of which he is the owner to B in trust for 
A and bis intended wife successively for their lives, and after 
the death of the survivor for the eldest son of the intended 
marriage for life, and after his death for A’s second son. The 
interest so created for the benefit of the eldest son does not take 
etleot, because it does not extend to the whole of A's remaining 
interest in the property. 

14. No transfer of property can operate to create Euie 
an intei'est which is to take effect after the life-time cf 
one or more persons living at the date of such transfer, 
and the minority of some person who shall be in exis- 
tence at the expiration of that period, and to whom, if he 
attains full age, the interest created is to belong. 

15- If, on a transfer of property, an interest therein "s:rmBhx to 
is created for the benefit* of a class of persons with^f 
regard to some of whom such interest fails by reason of unaer 
any of the rules contained in sections thirteen and®®®^^i 4 ^ ^ 
fourteen, such interest fails as regards the whole class, 

16. Where an interest fails by reason of any of the Transfer to 
rules contained in sections thirteen, fourteen and fifteen, 

B. B. a, T, B. A 27 
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ActIVof auy interest created in the same transaction and intended 
1S82, j;o take effect after or upon failuro of such prior interest 
also fails. 

« — 17 . The restrictions in sections fourteen, tifterfU and 

of sixteen shall not apply to ])roporty transferred for the 

tnuisfer. benefit of the public in the advaiicemeut of religion, 
Transfer ia (commerce, health, safety, or any other object 

?or betS beneficial to mankind. 

of public. 13^ Where the terms of a transfer of property direct 
Direction that the iiicome arising from the property shall bo accai- 
mnb tio” iBulated, such direction shall be void, and the property 
mil a 1011. disposed of as if no accumulation had been 

directed. 

Epcoeption . — Where the property is immoveable, or 
•where accumulation is directed to be made from the date 
of the transfer, the direction shall be valid in respect only 
of the income arising from the property within one year 
next following such date ; and at the end of the year such 
property and income shall be disposed of respectively 
as if the period during which the accumulation has been 
directed to be made had elapsed. 

Vested iu- 19 , Where, on a transfer of property, an interest there- 
in is created in favour of a person without specifying the 
time when it is to take effect, or in terms specifying that 
it is to take effect forthwitli or on the happening of au 
event which must happen, such iiiteresfc is vested, unless 
a contrary intention appears from the terms of the transfer, 

A vested interest is not defeated by the death of the 
transferee before he obtains possession. 

Explanation,— kn intention that an interest shall not 
be vested is not to be inferred merely from a provision 
whereby the enjoyment thereof is postponed, or whereby 
a prior interest in the same property is given or reserved 
to some other person, or whereby income arising from the 
property is directed to be accumulated until the time of 
enjoyment arrives, or from a provision that if a particular 
event shall happen, the interest shall pass to another 
person. 

When 20. Where, on a transfer of property, an interest 
unbora therein is created for the benefit of a person not then 
acquires living, he acquires upon his birth, unless a contrary inten- 
temur" tion appear from the terms of the transfer, a vested in-* 
transfer lor torest, although he may not be entitled to the enjoyment 
hk beEfht. thereof immediately on his birth. 
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21. Where, on a transfer of property, an interest there- Act IV op 
in is created in favour of a person to take effect only on ... 

tile liappeiiiiig of a specified uncertain event; or if a 21—23. 
specified uncertain event shall not happen^ such person -7— ’ 
thereby acquires a contingent interest in the property. 

Such interest becomes a vested interest, in the former 
case, on the happening of the event, in the latter, when 
the happening of the event becomes impossible. 

EMeption. — Where, under a transfer of property, a 
person becomes entitled to an interest therein upon attain- 
ing a particular age, and the transferor also gives to him 
absolutely the income to arise from such interest before 
he reaches that age, or directs the income or so much 
thereof as may be necessary to be applied for his benefit, 
such interest is not contingent. 

22. Where, on a transfer of property, an interest there- Transfer to 
in is created in favour of such members only of a class as members of 
shall attain a particular age, such interest does not vest 

in any member of the class who has not attained that age. particular 

23. Where, on a transfer of property, an interest there- 

in is to accrue to a specified person if a specified uncer- co\tthigenf: 
tain event shall happen, and no time is mentioned for happon- 
the occurrence of that event, the interest fails unless such cuiea^m-' 
event happens before, or at tbe same time as, the in tei'- certain 
mediate or precedent ititerest ceases to exist. 

24. Where, on a transfer of property, an interest there- Transfer to 
in is to accrue to such of certain persons as shall be 
surviving at some period, but tbe exact period is not speci- survfvr 
fied, the interest sliall go to such of them as shall be 

alive when the intermediate or precedent interest ceases spUlel 
to exist, unless a contrary intention appears from the 
terms of the transfer. # 

Illmiration. 

A transfers property to B for life, and after his death to C 
and D, equally to be divided between them, or to the survivor 
of them. C dies during the life of B. D survives B. At 
death the property passes to D* 

25. An interest created oh a transfer of property and Condition- 
depenrlent upon a condition fails if the folfilmeut of the 
condition is impossible, or is forbidden by law, or is of 

such a nature that, if permitted, it would defeat the pro- 
visions of any law, or is fraudulent, or involves or implies 
injury to the person or property of another, or the Couit 
regards it as immoral or opposed to public policy. 
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Act IY o? 
1882 . 
SkC'I ions 
20 , 27 . 


Ilhistrathns. 

(a.) A lets a farm to B on condition that ho shall walk a luuKlrcii 
miles in an hour. The lease is void. 

{k) A gives Rs. 500 to B on condition that he shall marry A’s 
daughter C. At the date of the transfer 0 was dead. The 
transfer is void. 

(c.) A transfers Rs. 500 to B on condition that she shall 
murder 0. The transfer is void, 

(d) A transfers Rs. 500 to his niece C if she will desert her 
husband. The transfer is void. 


26. Where the terms of a transfer of property impose 
tioii prece- a Condition to be fulfilled before a person can talce an 
deut. interest in the property, the condition shall be deemed 
to have been fulfilled if it has been substantially complied 
with. 

Illmtrations, 

(a.) A transfers Rs. 5,000 to B on condition that he shall 
marry with the consent of C, I) and E. E dies. B marries 
with the consent of C and D. B is deemed to have fulfilled the 
condition. 

(^.) A transfers Rs. 5,000 to B on condition that he shall 
marry with the consent of C, D and E. B marries without the 
consent of C, D and E, but obtains their consent after the 
marriage. B has not fulfilled the condition. 

artmfsfer Where, on a transfer of proj>erty, an interest there- 

to oji^per- in is created in favour of one person, and by the same 
soiicoupied transaction an ulterior disposition of the same interest 
is made in favour of another, if the prior disposition 
otiwr on under the tramsfer shall fail, the ulterior disposition shall 
take effect upon the failure of the prior disposition, al- 
po^jition. though the failure may not have occuixed in the manner 
contemplated by the transferor. 

But where the intention of the parties to the transac- 
tion is that the ulterior disposition shall take effect only 
in the event of the prior disposition failing in a particular 
maimer, the ulterior disposition shall not take effect un- 
less the prior disposition fails in that manner. 

lUuBirations, 

(a,) A transfers Rs. 500 to B on condition that ho slmll 
execute a certain lease within three months after A’s death, 
and if he should neglect to do so, to Q* B dies in A^s life-time. 
The disposition in favour of C takes effect. 
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(k) 1 transfers properly to liis wife; but in case she sliould ActIVof 
die ill his life-time, transfers to B that which he had traus- 1882, 
ferred to her. A and his wife perish together, under ciroiim- 

stances which make it impossible to prove that she died before L * 

him. The disposition in favour of B does not take effect. 

28. Oil a transfer of property an interest therein may ulterior 
be created to accrue to any person with the condition transfer 
siiperadded that in case a specified uncertain event shall orimppei^ 
happen such interest shall pass to another person, or thatiitg or nut 
in case a specified uncertain event shall not happen such of gpecJ!^ 
interest shall pass to another person. In each case the tied event, 
dispositions are subject to the rules contained in sections 

ten, twelve, twenty-one, twenty-two, twenty-three, twenty- 
four, twenty -five, and twenty-seven. 

29. An ulterior disposition of the kind contemplated Fulfilment 
by the last preceding section cannot take effect unless the 
condition is strictly fulfilled. 


Uhlstration. 


A transfers Rs. 500 to B, to be paid to him on his attaining his 
majority or marrying, with a proviso that, if B dies a minor or 
marries without C’s coiivseut, the Rs. 500 shall go to D. B 
marries when only 17 years of age, without O’s ooiiseut. The 
transfer to D takes effect. 

SO. If the ulterior disposition is not valid, the prior 
disposition is not affected by it. 

llkmtratioTu 


Prior dis- 
position not 
affected by 
invalidity 
of ulterior 
disposition. 


A transfers a farm to B for her life, and, if she do not desert 
her husband, to C. B is entitled to the farm during her life as 
if no condition had been iiiserted. Condition 

that traus- 

SI. Subject to the provisions of section twelve, on a 
transfer of property an iutei’ost therein may be created haVe effect 
with the condition superadded that it shall cease to exist 
in case a specified uncertain event shall ha[>peia,or in case 
a specified uncertain event shall not happen. 

^ ^ pens or 

, does not 

limtraUom, happen. 

(a.) A transfers a farm to B for his life, with a proviso tliat,, 
in case B cuts down a certain wood, the transfer shall cease to 
have any effect. B cuts down the wood. He loses his life interest 
In the farm. 
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ActIY op 
1882 , 
Sections 
33 -- 35 , 


Snell condi- 
tion 

not be in- 
valid. 


Tran'^fer 
conditional 
onperioni)' 
ance of act, 
no time 
bein£? spe- 
cilied for 
pertoim- 
ance. 

Transfer 
conditional 
on peiform- 
ance of 
act, time 
being spe- 
cified, 


Election 
when neces- 
sary. 


(A) A transfers a farm to B, provided that, if B shall not .ivo 
to England within threo years after the dale of the Irtiiist'er, his 
interest in the farm shall oea&c. B docs not gi) to Engltuid 
within the term prescribed. His interest in the farm cenhes, 

S2. In order that a condition that an interest shall 
cease to exist may be valid, it i>s necessary that tln^ 
event to which it relates be one which could legally 
constitute the condition of the creation of an interest. 

33. Where, on a transfer of property, an interest 
. therein is created subject to a condition that the person 
1 taking it shall perform a certain act, but no time is 
specified for the performance of the act, the condition 
is broken when he renders impossible, permanently or 
for an indefinite period, the performance of the act. 

34 Where an act is to be performed by a person 
either as a condition to be fulfilled before an interest 
'created on a transfer of propertj^ is enjoved by liim, 
or as a condition on the non-fulfilment of which the 
interest is to pass from him to another person, and a 
time is specified for the ]>erf()rmance of the act, if 
such performance within tlie specified time is {.in- 
vented by the fraud of a person wlio wnuld bo direct- 
ly benefited by non-fulfilment of the condition, such 
fiukher time shall ns against him bo allowed for per- 
forming the act as shall be requisite to make up for 
the delay caused by such fraud. But if no time is 
.specified for the performance of the act, then, if its 
performance is by the fraud of a pei’son ijiterested in 
the non-fulfilment of the condition rendered impos- 
sible or indefinitely postponed, the condition shall as 
against him be deemed to have been fulfilled. 

Election, 

35, Where a person professes to transfer property 
'■which he has no right to transfer, and as part of 
the same transaction confers any benefit on the owner 
of the property, such owner must elect either to con- 
firm such transfer or to dissent from it; and in the 
latter case he shall relinquish the benefit so conferred, and 
the benefit so relinquished shall revert to the traiisferor or 
his representative as if it had not been disposed of, 

subject nevertheless^ 

where the transfer is gratuitous, and the traiisforor 



ELKOTiON. 

iias, before the election, died or otherwise become incapable 
of making a fresh transfer, 

^ and ill all cases where the transfer is for con- 
sideration, 

to the ctiargo of making good to the disappointed 
transferee the amount or value of the property attempt- 
ed to bo transferred to him. 

Ilhistrations. 

The farm of Sultinpur is the property of C and worth 
Eg. 800. A by an instrument of gift professes to transfer it to 
B, giving by the same instrument Rs. 1,000 to C. 0 elects to 
retain the farm. He forfeits tbe gift of Es. 1,000. 

In the same case, A dies before the election. His represent- 
ative must out of tlie^Es. 1,000 pay Es. 800 to B. 

The rule in the first paragraph of this section applies 
whether the transferor does or does not believe that which 
he professes to transfer to be his own. 

A person taking no benefit directly under a transaction, 
but deriving a benefit under it indirectly, need not elect. 

A person who in his one capacity takes a benefit under 
the transaction may in another dissent therefrom. 

Exception to the last preceding fow rules , — Where a 
particular benefit is expressed to be conferred on the 
owner of the property which the transferor professes 
to transfer, and such benefit is expressed to be in lieu 
of that property, if such owner claim the property, he 
must relinquish the particular benefit, but he is not 
bound to relinquish any other benefit conferred upon 
him by the same transaction. 

Acceptance of the benefit by the person on whom 
it is conferred constitutes an election by him to con- 
firm the transfer, if he is aware of his duty to elect 
and of those circumstao(*es which would influence the 
judgment of a reasonable man in making an election, 
or if he waives inqouy into the circumstances. 

Such knowledge or waiver shall, in the absence 
of evidence to the contrary, be presumed, if the person 
on whom the benefit has been conferred has enjoyed 
it for two years without doing any act to express 
dissent. 

Such knowledge or waiver may be inferred from 
any act of his which renders it impossible to place 
the persons interested in the property professed to be 




Act IV OF 
1SSl>, 
Section 
35 . 
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TEANSrER OF FEOPEETY ACr, 1S82. 


ACT IV OF transferred in the 


1882, 

Sections 


not been done. 


36 , 37 . 


same condition as if sticli act bad 
Illustration, 


A transfers to B an estate to ivhich C is entitled, and as part 
of tlie same transaction gives 0 a coal-mine. 0 takes possossio!i 
of the mine and exhausts it. He has thereby oonlirnied the 
transfer of the estate to B. 


If he does not within one year after the date of 
the transfer signify to the transferor or his represent- 
atives his intention to confirm or to dissent from the 
transfer, the transferor or his representatives may, 
upon the expiration of that period, require him to 
make his election; and if he does ^ not comply with 
such requisition within a reasonable time after he has 
received it, he shall be deemed to have elected to 
confirm the transfer. 

In case of disability, the election shall be post- 
poned until the disability ceases, or until the election 
is made by some competent authority. 

Apportionment. 

Apportion- 36. In the absence of a contract or local usage to 
Sodicai^^' contrary, all rents, annuities, pensions, dividends, 
payments and ’other periodical payments in the nature of in- 
come shall, upon the transfer of the interest of the 
interest of persoB entitled to receive such payments, be deemed, 
between the transferor and the transferee, to accrue 
due from day to day, and to be apporiionable accord- 
ingly, but to be payable on the days appointed for the 
payment thereof. 

Apportion- 87. When, in consequence of a transfer, property is 
divided and held in several shares, and thereupon t!ie 
ligation on benefit of any obligation relating to tlie property as a 
severance, passes from one to several owners of the property, 

the corresponding duty shall, in the absence of a contract 
to the contrary amongst the owners, be performed in 
favour of each of such owners in proportion to the value 
of his share in the property, provided that the duty can 
be severed, and that the severance does not substantially 
increase the burden of the obligation; but if the duty 
cannot be severed, or if the severance would substantially 
increase the burden of the obligation, the duty shall be 
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performed for the benefit of such one of the several Act IV or 
owners as they shall jointly designate for that purpose : 

Provided that no person on whom the burden of the 33 .^ 
obligation lies shall be answerable for failure to discharge - — 

it in manner provided by this section, unless and until 
he has had reasonable notice of the severance. 

Nothing in this section applies to leases for agri- 
cultural purposes unless and until the Local Government 
by notification in the ofiicial Gazette so directs. 

Illustrations, 

{a.) A sells to B, G and D a house situate in a village and 
leased to E at an annual rent of Es. 30 and delivery of one fat 
sheep, B having provided half the purchase-money and C and D 
one quarter each E, having notice of this, must pay Es. 15 
to B, Es. 7-^ to C, and Es. 7^ to D, and must deliver the sheep 
according to the joint direction of B, C and B. 

(b,) In the same case, each house in the village being bound 
to provide ten days’ labour each year on a dyke to prevent inun- 
dation, E had agreed as a term of his lease to perform this work 
for A. B, G and D severally require E to perform the ten days’ 
work due on account of the house of each. E is not bound to 
do more than ten days’ work in all, according to such directions 
as B, G and D may join in giving. 

This na well as the preceding section would seem to be applicable 
to transfers by way of mortgage. 

B, — Transfer of Immoveable Property, 

38. Where any person, authorized only under circum- Transfer 
stances in their nature variable to dispose of iRDROve- 
able property, transfers such property for consideration, only under 
alleging the existence of such circumstances, they shall, as culftLtes 
between the transferee on the one part and the transferor t^ti^aSr. 
and other persons (if any) affected by the transfer on the 
other part, be deemed to have existed, if the transferee, 
after using reasonable care to ascertain the existence of 
such circumstances, lias acted in good faith. 

Illmtrationn 

A, a Hindu widow, whose husband has left collateral heirs, 
alleging that the property held by her as such is insufScieut for 
her maintenance,' agrees, for purposes neither; religious nor chari- ' 
table, to sell a field, part of such property, to B. B satisfies 
himself by reasonable inquiry that the income of the property 
Is msiifiicient for A’s maintenance and that the sale of the field 
is necessary, and, acting in good faith, buys the field from •'A. 
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AotIVoit As between B on the one part and A and the collateral heirs on 
the other part, a necessity for the sale shall bo deemed to have 
existed. 


Tiiinsfoi- g9_ AVhere a third person has a ridit to receive main- 

peisoii is tenance, or a provision lor advancenient or niarriago, iroui 
entitled to profile of immoveable property, and such property is 
nancer transferred with the intention of defeating such right, 
the right may he enforced against the transferee, if he has 
such intention or if the transfer is gratuitous ; hut not 
against a transferee for consideration and without notice of 
the right, nor against such property in his hands. 


Illustration, 

A, a Hindu, transfers Sultanpur to his sister-in-law B, in lieu of 
her claim against him for maintenance in virtue of his having 
become entitled to her deceased husband’s property, and agrees 
with her that, if she is dispossessed of Sultanpur, A will transfer 
to her an equal area out of such of several other specified vil- 
lages in his possession as she may elect. A sells the specified 
villages to C, who buys in good faith without notice of the 
agreement, B is dispossessed of Sultanpur. She has no claim on 
the villages transferred to C. 


See anie^ pp, 331-333. 

This section contains a very important provision applicable to a 
Hindu widow’s claim for maintenance. It has been asked, does it 
consHtnte an equitable lien? and if so, does it bind the estate in 
the hands of a hona fide purchaser for value ? Would notice of 
the mere existence of a right to maintenance be snfricient to bind 
the purchaser, or must it be uotice of the existence of a charge actually 
created and binding the estate, in other words must it be notice of 
a claim which has actually matured into a lien ? The whole law 
on this subject, which is certainly in a somewhat tangled state, is 
reviewed by Mr. Justice West in the case of Lakslmm v. Saftya* 
Mama (I. L R., 11 Bom., 494,) and in which the following propositions 
are formulated: — 

(i.) The mere circumstance that the purchasers had notice of her 
claim, is not conclusive of the widow’s rights against the property 
in their hands. 

(ii.) If the property were sold in order to pay debts (not incurred for 
immoral purposes) of her husband, or his father, or graiulfather, 
or for the benefit of the undivided family, or to satisfy a former decree 
obtained by the plaintiff herself against the same defendant for 
maintenance, such sale would be valid against her, whether or not 
the purchaseis had notice of her claim. 

(iii.) The debts of the deceased owner take precedence of the main- 
tenance of the widow. The estate is properly applied, in the first 
instance, by the sons as managers in payment of such debts. 

(iy.) By a sale of the property, the sons cannot evade a personal 
liability to provide for the widow. 
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(v.) If a mother, foroouinty her claim to a separate provision out of the Act IV of 
paternal property, resides with her sons or step-sons, and is maintained 1882, 
by them, she must submit to their dealing with the estate. A Sectioi? 
fraudulent alienation for the purpose of defeating her claims, will S9* 
not be snf)portcd, but the particular assignee for value acquires a — ' 

complete title. 

(V5.) In the case of a widow of an ordinary co-parcener ns against thn 
surviving members of the joint family, her claim being strictly to 
innintenanco only, regulated by the circumstances of the joint family, 
it appears that, although she may have her maintenance made a ch.trgo 
on the property, yet, if she should refrain from that course, she 
loaves to the co-parceners an unlimited estate to deal with at their 
discretion and in sfood faith. 

(vii.) If there is an am|de estate left, out of which to provide for the 
widoAv, or if, knowing of a proposed sale, she does not take any 
step to secure her own intere.st, no imputation of bad faith, or of 
abetting it, can be made against the purchaser of a portion of the 
joint property. If the widow, on the other hand, is no^ accepting 
support from the co-parcener, if she lives apart, and if the estate 
is small and insnjfficient, it is the vendee’s duty, before purchasing, 
to inquire into the reason for the sale, and not by a claiKlestine 
transaction to prevent the widow from asserting lier right against 
tlie intending vendor. It is in this connection that the doctrine of 
notice becomes of importance. 

(viii.) The knowledge of collateral rights created by agreement, in 
equity frequently qualifies those acquired by a purchaser, the widow's 
right to maintenance is a right maintainable against the holders of the 
ance.stral estate in virtue of their holding no less through the 
operation of the law than if it had been created by agreement, and 
so when the sale prevents its being otherwise satisfied, it nccompanies 
the property as a burden annexed to it in the hands of a vendee with 
notice that it subsists, though equity as between the vendee and the 
vendor will make the property retained by the latter primarily 
answerable. 

(ix.) Whether sucli a claim by a widow against the estate of her 
deceased husband in the hands of a purchaser, is enforceable or not, 
does not depend upon whether the remainder of the estate in the hnnd.s 
of the heir has been exhausted. What was honestly purchased, 
is free from her claim for ever. What was purchased in furtherance 
of a fraud upon her, or with knowledge of a right which would thus 
* be prejudiced, is liable to her claim ; from the first the relations of 
the parties are determined once for all at the moment of the sale. 

(x.) There is no authority for the doctrine which makes the claim 
of widows not entitled to a share of property incase of partition, a 
real charge on the inheritance, and ranks the claim of widows who 
are so entitled as a mere moral obligation. In all cases it is a claim 
to maintenance merely, not interfering (so long as it has not been 
reduced to certainty by a legal transaction) with the right of the 
actually partici|>ant members to deal with the property at their 
discretion, provided this dealing is honest and for the common 
benefit. 

(xi.) The reduction of the number of surviving co-parceners to a 
single person makes no difference in the widow’vs legal position, 
rights and obligations of the original co-parceners full at last to 
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Act IT OF As between B on tlie one part and A and tlie collateral heirs on 

1882, the other part, a necessity for the sale shall bo deemed to havo 

Section 

Transfer 39^ Where a third person has a right to receive main- 

here third , '‘1*1 ^ 1 . • 

person is tenance, or a provision lor advancement or marriage, iroin 
entitled to profits of immoveable property, and such propertj" is 
naiick^" transferred with the intention of defeating such right, 
the right may be enforceil against the transferee, if he lias 
such intention or if the transfer is gratuitous ; but not 
against a transferee for consideration and without notice of 
the right, nor against such property in his hands. 

Illu&tratio7i. 

A, a Hindu, transfers Sultanpiir to his sistcr-in-law B, in lieu of 
her claim against him for maintenance in virtue of his having 
become entitled to her deceased husband’s property, and agrees 
with her that, if she is dispossessed of Sultanpur, A will transfer 
to her an equal area out of such of several other specified vil- 
lages in his possession as she may elect A sells the specified 
villages to C, who buys in good faith without notice of the 
agreement, B is dispossessed of Sultanpiir. She has no claim on 
the villages transferred to C. 

See anie^ pp. 331-333. 

This section contains n very important provision applicable to a 
Hindu widow’s claim for maintenance. It has been asked, does it 
constitute an equitable lieu? and if so, does it bind the e'itafe in 
the hands of a bond fide purchaser for value ? Would notice of 
the mere existence of a right to maintenance be snflicient to hind 
the purchaser, or must it be notice of the existence of a charge actually 
created aud binding the estate, in other words must it bo notice of 
a claim which has actually matured into a lieu ? The whole law 
on this subject, which is certainly in a somewhat tancrled slate, is 
reviewed by BIr. Justice West in the case of Lakalmmi v. Satfyu- 
Mama (I. L R., II Bom., 494,) and in which the following propositions 
are formulated: — 

(i.) I'he mere circumstance that the purchasers had notice of her 
claim, is not conclusive of the widow’s rights against the properly 
in their hands. 

(ii.) If the property were sold in order to pay debts (not incurred for 
immoral purposes) of her husband, or his father, or grandfather, 
or for the benefit of the undivided family, or to satisfy a former decree 
obtained by the plaintiff herself against the same defendanfe for 
maintenaime, such sale would be valid against her, whether or not 
the purchasers had notice of her claim. 

<ili.) The debts c»f the deceased owner take precedence of the main* 
tenance of the widow. The estate is properly applied, ia the first 
instance, by the sons as managers in payment of suck debts* 

(iv.) By a sale of the property, the sons cannot evade a personal 
liability to provide for the widow* 
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(v.) If a mother, foregoing her claim to a separate provision out of the AOTiVof 
paternal property, resides with her sons or step-sons, ami is ranintainod 1882, 
by them, she must submit to their dealing with the estate. A Section 
fraud uieJit alienation for the purpose of defeating her clain^s, will 

not be supported, but the particular assignee for value acquires a 

complete title. 

(vi.) In the case of a widow of an ordinary co-parcener as against tlie 
surviving members of the joitit family, her claim being strictly to 
mnintenance only, regulated by the circumstances of the joint fiiinily, 
it appears that, although she may have her maintenance made a clutrgc 
on the property, yet, if she should refrain from that course, she 
leaves to the co-parceners an unlimited estate to deal with at their 
discretion and in good faith. 

(vii.) If there is an ample estate left, out of which to provide for the 
widow, or if, knowing of a propo.sed sale, she does not take any 
step to secure her own interest, no imputation of had faith, or of 
abetting it, can be made against the purchaser of a portion of the 
joint property. If the widow, on the ocher hand, is accepting 
support from the co-parcener, if she lives apart, and if the e.'^tate 
i.s small and insuflicient, it is the vendee’s duty, before purchasing, 
to inquire into the reason for the sale, and not by a clandestine 
transaction to prevent the widow from asserting her riglit against 
the intending vendor. It is in this connection that tiie doctrine of 
notice becomes of importance. 

(viii.) Tlie knowledge of collateral rights created by agreement, in 
equity frequently qualifies those acquired by a purchaser, the widow’s 
right to maintenance is a right maintainable against the holders of tiie 
ancestral estate in virtue of their holding no less through the 
operation of the law than if it had been created by agreement, and 
80 when the sale prevents its being otherwise satisfied, it nccompanies 
the property as a burden annexed to it in the liand.s of a vendee with 
notice that it sub.sists, though equity as between the vendee and the 
vendor will make the property retained by the latter primarily 
answerable. 

(ix.) Wliether such a claim by a widow against the estate of her 
decease<l husband in the hands of a purchaser, is enforceable or not, 
does not depend upon whether the remainder of the estate in the hands 
of the heir has been exhausted. Wliat was honestly purchased, 
is free from her claim for ever. What was purchased in furtherance 
of a fraud upon lier, or with knowledge of a right which would thus 
* be prejudiced, is liable to her claim ; from the first the relations of 
the parties are determined once for all at tlie moment of the sale. 

(x.) There is no authority for the doctrine which makes the claim 
of widows not entitled to a share of property in case of partition, a 
real charge on the inheritance, and ranks the claim of widows who 
are so entitled as a mere moral obligation. In all cases it is a claim 
to maintenance merely, not interfering (so long as it has not been 
reduced to certainty by a legal transaction) with the right of the 
actually participant members to deal with the property at their 
discretion, provided this dealing is honest and for the common 
benefit. 

(xi.) The reduction of the number of surviving co-parceners to a 
single person makes no difi'erence in the widow’s legal position. 

The rights and obhgntioiis of the, original co-parceners fall at last' to . 
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Act IV OF sole survivor. The wMows must be mainfcuined by him out. of the 
1882, property, but he may still deal with the estate at iiis discretion iu 
Sections the absence of actujd fraud or of a decree which has converted 
4-0 — 42, some widow’s chum into an actual right in re. The purchaser from 
him takes a. perfectly good title, and one which, if g(io<! at the time, 
cannot be impaired by subsequent changes in the circiinistances of the 
vendor’s family. (Lakshnan Ramchandra Josi v. Sottydbliama Mabai^ 
I. L, E., 11 Bom., 494. See hlayne’s Hindu Law, secs. 418 — 421.) 

The protection, it will be observed, enjoyed by a person v/ho has a riglifc 
to receive maintenance or a provision for advancement or marriage 
is very similar to the right of a creditor to follow the assets of a 
deceased debtor. {Greeuder v. Mackintosh^ 1. L. E,, IV Calc,, SOT ; 
Bazayet Hossein v. DooU^ 1. L. E., IV Calc., 402.) 

Biinienof 40. Vliere, for the more beneficial enjoyment of his 
imposin^*^ own immoveable property, a third person has, iiidepen- 
restriction dently of any interest in the immoveable property of 
another or of any easement thereon, a right to restrain 
the eiijoymient of the latter property or to compel its 
enjoyment in a particular manner, or 
where a third person is entitled to the benefit of an 
annexed to obligation arising oat of contract and annexed to the 
ownership of immoveable property^ bat not amounting 
amounting to an interest therein or easement thereon, 
to interest right or obligation may be enforced against a 

menfc. ” transferee with notice thereof or a gratuitous transferee 
of the property affected thereby, but not against a trans- 
feree for consideration and without notice of the right 
or obligation, nor against such property in his hands. 

Ilhtstraiion. 

A contracts to sell Sultaupur to B. While tbe contract is 
still ill force, he sells Sultaupur to C, who has notice of the 
contract. B may enforce the contract against C to the saiao 
extent as against A. 


Transfer by 
ostensi- 
ble owner. 


Transfer by 
person hav- 
ing author- 
ity to re- 
voke former 
transfer. 


41. Where with the consent, express or implied, of tlie 
persons interested in immoveable property, a person is 
the ostensible owner of such property and transfers the 
same for consideration, the transfer shall not be voidable 
on the ground that the transferor was not authorized to 
make it : provided that the transferee, after taking 
reasonable care to ascertain ttiat the transferor had power 
to make the transfei', has acted in good faith. 

42. Where a person transfers any immoveable 'property, 
reserving power to revoke the, transfer, and subsequently 
transfers the' property for consideration to another' trails- 
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feree, siicli transfer operates in favour of such transferee ActIV op 
(subject to any condition attached to the exercise of the 
power) as a revocation of the former transfer to the ^ 43 ^ ^ 
extent of the power. — 

Illustration. 

k lets a bouse to B, and reserves power to revoke the lease if, 
ill the opinion of a specified surveyor, B should make a use of 
it detrimental to its value. Afterwards A, thinking that such a 
use lias been made, lets the house to C. This operates as a 
revocation of B’s lease subject to the opinion of the surveyor as 
to B’s use of the house having been detrimental to its value. 

43. Where a person erroneously represents that ha Transfer 
is authorized to transfer certain immoveable property, 
and professes to transfer such property for consideration, person 
such transfer shall, at the option of the transferee, operate 
on any interest which the transferor may acquire in such acquires 
property, at any time during which the contract of 
transfer subsists. traiisfer- 

Nothing in this section shall impair the right of trans- 
ferees in good faith for consideration without notice of 
the existence of the said option (a). 

Ilhisfration. 

A, a Hindu, wlio has separated from his father B, sells to C 
three fields, X, Y and Z, representing that A is authorized to 
transfer the same. Of these fields Z does not belong to A, it 
having been retained by B on the partition ; but on B’s dying 
A as heir obtains Z. C, not hCvVing rescinded the contract of sale, 
may require A to deliver Z to him. 

'Phis st'Ctioii, while substantially following the Englisls law on the 
subject of title by estof?pel, i.s free from tlie technienlities in which 
it is entangled in the English law, and which have brought upon the 
rule the reproach that it treats a fictitious statement as true, ‘ falsehood 
being made to have the efiect of truth.’ According to the English 
law, the words of the covenant must be clear and unambiguous that 
the covenantor has the legal estate. A mere covenant that he has 
the power to convey will not do, and it is even doubtful whether a 
covenant, wdll do at all, and whether there must not be a positive 
statemeiit. {General Finance §'c, Co. v. Liberator §c, Ca, 10 Ch. 

I)., 15; Heath v. Crealock^lj. E., 10 Gh., 30). According to the 
provisions of this section, a bare representation will be ' sufficient to 
create a title by estopipel. {Radhcy v, Maliesh^ 1. L R., YIl All., 864.) 
q.dicn, again, there is another very material distinction between our law 
atui the English law. The right conferred by this section may not 
be enforced against bond Jide purchasers tor value and without notice 

(fO Although the section speaks of erroneous representations, it is 
clear that it includes fraudulent misrepresentations. 
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of its existence. The pr<>yi.sions of the A(‘.t uro therefore not opc-o to 
the very striJis^ ol^seryations laiole by the Aiaster oi' the iPtlls in the 
ease to wluela I have ju.st referretl. .1 may siotiee in |)assin_(i that this 
section eon tains a legislative rev(-rs;d of the ditcision of tin? Allahabad 
llioh (,h)nrt in the ease of Mahomed v. Karanmi s^iV All. II. (J. 
Bep., 1 1 .'1 

It is scarcely necessary to observe that the right of a iiiortg-agco 
to treat the after-uc(|uired property as SLihj(?ct to his S(‘curiiy can be 
exercised only as long as tlie relation of mortgagor and luortgagee 
lasts. (8ee aw/e, pp. loo —102.) 


Transfer 44. Where oiie or two or more co-owners of irn- 
moveable property legally competent in that behalf trans- 
fers Ills share of such property or any interest thereiji, 
tlie transferee acquires, as to such share or interest, and 
so far as is necessary to give effect to the transfer, the 
transferor’s right to joint possession or other common or 
part enjoyment of the property, and to enforce a ])artition 
of the same, hut subject to the conditions and liabilities 
affecting, at the date of the transfer, the share or interest 
so transferred. 

Where the transferee of a share of a dwelliiigliouse 
belonging to an undivided family is not a member of the 
family, nothing in this section shall be deemed to entitle 
him to joint possession or other common or part enjoy- 
iiieiit of the house. 


Tbe provisions of this section would seem to be applicable to 
transfers by way of mortgage. 


Joint 45. Where immoveable property is transfeiTod for 

consideration to two or more i)ersoiis, and such considera- 
skleration, tioii IS paid out 01 a luiid belonging to them in cajmmon, 
they are, in the absence of a contract to the contrujy, 
respectively entitled to interests in such property identical, 
as nearly as may' be, with tlie interest to which they were 
respectively entitled in the fund ; and where sucli con- 
sideration is paid out of separate funds belonging to them 
respeetiveljg they are in the absence of a contract to the 
contrary, respectively entitled to ' intere.sts in such pro- 
perty in proportion to the shares of the coiisideratioii 
which they respectively advanced. 

In the absence of evidence as to the interests in the 
fund to which they were respectively entitled, o;r as to 
the shares which they respectively a,.dvanccd, such per- 
sons shall be presumed to be equally interested iu' the 
proi)erty. ' . 
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46. Where immoveable property is transferrec! for 
consideration persons having distinct interests therein, 
the transferors are, in tlie absence of a conti-act to tlie 
centrally, entitled to share in tlie consideration equal iy, 
where tiieir interests in the propert}^ were of equal value, 
and, where such interests wmre of unequal value, pro- 
portionately to the value of their respective interests. 

(cl) a, owning a moiety, and B and G, each a quarter share 
of maiwa Siiltiiiipur, exoliamrc an eighth share of that maiiza for 
a quarter share of iiiaiiza Lalpniu. There being no agreement 
to the contrary, is entitled to au eighth share in Lalpiira, and 
B and C each to a sixteenth share in that maiiza. 

(b.) A, being entitled to a life-interest in inauza Atralie and 
B and C to the reversion, sell the inauza for Rs. 1,000. A’s 
life-interest is ascertained to be wortii Rs. 600, the reversion 
Rs. 400. A is entitled to receive Rs. 600 out of the purohase- 
rnoiiey, B and C to receive Rs. 400. 


Act IV OF 
1882 , 

Sl'X'TJO.VS 

46 — 48 . 


'Fransfer 
for c()!i- 
sideratioa 
l\y [jetsons 
Laving dis- 
tinvr, iu- 
tereats. 


47. Where several co-owners of immoveable property Tnm.sfor 
transfer a share therein without specifying tliat the trairs- 
fer is to take effect on any particular share or shares of hiVununo-i 
the transferors, the transfer, as among such transferors, property, 
takes effect on such shares equolly where the sliai'es wei’e 
e(piai, and where they *were unequal, proportionately to 
the extent of such shares. 


llhistmtion, 

A, the owner of an eight-anna share, and B and C, each the 
owner of a four-anna share, in manza Sultaiipur, transfer a two- 
auna share in tlie inauza to D, without specifying from which of 
their several shares the transfer is nnule. To give etFeot to the 
transfer, one-auna slniro is taken from the share of A, and half an 
anna share from each of the shares of B and C. 


48. Where a person purports to create by transfer atPnorityol 
different times rights in or over the saiue hnmo\mable 
property, and such rights cannot all exist or be exercised transfer, 
to their full extent together, each later created right sliall, 
in the absefice of a special contract or reservation binding 
the earlier transferees, be subject to the rights previously, 
created. 

''.riiis is only a parn phrase of the maxim qui prior est tempore 
polior e$t jure, but such priority may be forfeited in vuriona ways * ’ 

(seoti<m 7B), while the rule itself is S!ibjf*cfc to escceptions both vStatuiory 
and otherwise (Lecture XII, ante. See also notes to secs, 78-79, post,) 
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Act IV OP 49. Wliere immoveable property is transferred for 
consideration, and Buch ])ropeiiy or any pari iliercof is ai 
' 49 — :3U traii'-for insured against loss or damage b\ 

- — • lire, tlie transferee, in case of Biicb loss or dainaye, iiia}", in 

SS’t absence of a contract to the eontraiy, reMpiire any 

ni(htun- money wliicb the tiaiisferor actually roceivms iisulor the 
dcr policy, policy, or SO much thereof as may be necessary, to be 
applied in icinstating the propert^y, 

Tlie provisiotis of tins section are apparently based on fbe judgment 
of Lord Justice James in Rai/norv. Praslon {18 Cli. 1)., 1.) As point- 
ed out by the learned Judge the proposiiioii formulated in this section 
is not only based on, what may be called, Mhe natural equity which 
comm(‘mls itself to tlie general sense of the lay woild, not instructed in 
any legal jirinciples,’ but also on ‘ artificial equity ’ as it is understood 
and administered in the English system of jurisprudence. 

The rights and liabilities of mortgaufoes in connection with insurance 
are dealt with in secs. 72 and 76 of the Act. 

Rent 50. No persou shall be chargeable with any rents or 

iudaer^n- of any immoveable propert}^, which ho has in good 

der ciefec- faith paid or delivered to any person of whom he in good 
live title. property, notwithstanding it may after- 

wards appear that the person to whom such payment or 
delivery was made had no right to receive such rents 
or profits. 


IlliisU'ation. 

A lets a field to B at a rent of Rs. 50, and then transferB 
the field to C. B, having no notice of the transfer, in good faith 
pays the rout to A. B is not chargeable with the rent su 
paid. 

Improve- 51. IVheii the transferee of immoveable property makes 
Se^bv improvement on the property, believing in ga^id faith 
hoNdfuk that he is absolutely entitled tliei'eto, and he is subsoquent- 
imdlr'* ly evicted therefrom by any person having a bettor title, 
defective the transferee has a right to require the person causing 
titles. tlie eviction either to have the value of the improvemen't 
estimated and paid or secured to the trairsfereo, or to sell 
his interest in the property to the transferee at the then 
market value thereof irrespective of the value of such 
improvement. 

The amount to be paid or secured in respect of such 
improvement shall be the estimated value thereof at the 
time of the eviction. 
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When, under the eirciim stances aforesaid, the transferee AgtJVof 
has planted or sown on the property cro[)s wliicli are grow- 
iiig when lie is evicted therefrom, he is entitled to suc]i crops 52, 

a!id to free ingress and egress to gatlier and carry them. 

52 . During tlie active j^rosecutiou in any Court having 
authority in British. India, or establislied be3a)nd the limits Xransfttr 
of Britisli India by the Governor General in Council, of a 
conteutious suit or proceeding in which aisy right to 
moveable property is direct!}^ mid specihcall3^ in question, int; tiiere- 
the propeid}?- cannot be transferred or otherwise dealt with 
by any party to the suit or proceeding so as to affect the 
rights of any other party thereto under any decree or order 
wliieli ma}^ be made therein, except under the authority of 
the Court and on such terms as it may impose. 


See ante^ pp. 896-97. 

'I'tio doctrine of Ik pendens was t1»oti«»hfc at one time to rest on tlie 
principle of constructive notice, but it now rests upon a surer fbumlu- 
tion. “ 1 1 would be plainly impossible that any action or suit could 
be brouohfc to a siu;ces>ful tennination if alienations pendente lite 
were allowed to prevail. The pbtintiff would be liable to be defeated 
in every case by the defendant’s ulicnatin^before the judgmeiit or decree, 
and would be driven to C(unineiije bis proceedings de novo, 8ul)ject 
agjtin to be (b^feated by the same course of proceedings.” (^Bellamy v. 
Sabine, 1 DeG. & J., 566.) 

The question in dispute must relate to an intere.st in land, and not 
merely to money secured upon it. ( Worsley v. Ld. Scarborouy^i, 3 
Atk., 392 ; qf\ Jennipirs v- Bond, 2 Jo. & Lat., 720. Bee also the recent 
case of Price v. Price, 35 Ch. 33., 297 ; cf. Wigney v. Wigney, 7 
l\ I)., 228.) It is sometime.^ said that lis pendens is not in itself notice 
for the purpose of postponing a registered instruiiient, and the dictum 
(»f Bir Wiiiiani Grant in Wyatt v. Barweli, 19 Ves., 435, is cited 
for the purpose. (See also l¥allace v. Donegal, 1 Dr. & Wal, 461.) 
I’he dictunij however, rests ori the notion that Ik pendens operates 
oidy by way of notice, but this has now ceased to be recognised as the 
true ba^irt of the principle of /w An alienation therefore by 
a registered instniment pendente lite will notcariy” priority with ir. 

~ Lakshmnn w Dasral, I. L. It., VI Bom., 168; and cases cited 
therein.^ It seems, however, that if thepiaintif! in tlie action has Ofdy a 
defeasible estate, the defendant is at lil>erty to put an end to it and tiuis 
defeat tlm plaintifi’s right. (Bugden’s Vendors and Purchasers, 759.) 

It ought to be mentioned that, although a purchaser is not bound 
by the equities of a co-defendant to which it is not necessary to give 
effect for the purpo.ses of the suit, he will tjdce subject to the interests 
of the defendaikts inter se which naturally arise ouc of the rights of the 
plaintbl. {Tyler v. Thomas, 25 Beav., 47 ; Bellamy r, Sabine, \ BeG. 
& J., 506.) 

In this country lis pendens takes edeefc from the service of the 
summons. (Badhaskam y. Shiuii, 1. L, U., XV Calc., 647) (ft). It 


(tf.) As to the law in England on the subject, see Ooofce’s Mortgage, S64 ; 
Fisher, p. 650. 

. 'E. B. G., T. P. A. 
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ActIYof seems lliat an appeal would be regarded as a eyjpiiiiiation of tl-e 
1bh2. Us so ns to bind a purchaser. In a recent case wliei'C the property 
Section was sold by tlie defendant uhile the aefion was pending in Ibe oiigin:i! 

Court, it was held tbal the purchaser was hound by the jiidEunoir t)l' 
■ ■ One Court of npp(‘al, although the Judgment of the {uiiiinal Cmii t 

was ngsurist the plaintifl and the pui chaser was not a party t<^ she 
piocecdings in appeal. {Gomud Clninder IU)j/ v. Goomo Gharri 
I{<u ?)ialia7\ I.Ij. U , XV Calc., 94.) I'his, liOW(‘Vcr, would .".eein So he 
canying tie d<jctritie too far. (See the Judgment of ( Cover, J in 
Cliuniler Kunun' Lahhi v. Gopi Kiato Gossa^ny^ XX Sutlu \Y , R., 
204*, D. N. Mitter, J., dissented, rcl\ ing upon the dictum of Lou! 
Itedesdale in Goie v, Stuchpole^ 1 Dow, dl ; imt see Sugdcifs Viuidors 
and l^urchasess, 758 ; 16 Ves., 213.) Au appeal in thin country docs 
not operate as a stay of proceedings, and it seems to me that a /)udg- 
inent does not cease to be final, simply beeause if it were revm i^ed on 
appeal, the successful party would be entitled to a writ of lestitution. 
Tlie linality of a judgment is not affected by the fact that an appeal 
will lie fiu.in it to a superior Court, and to liohi a purclniser bomul 
by the proceedings in appeal to which be is no party, although the 
judgment of tlie original Court was in favour of Ids vendor would 
seem to be pushing the doctrine to a p<unt at whicli it ceases to bo 
useful. 'I'be law on the subject is thus .stated in Fisiier’s Alortgage, 
p. 549 : — It may be observed, with respect to appeals from the t'ourt 
bidow, either to a superior jurisdiction there or to the House of Lords, 
that an order for au appeal seems not to be a continuation of the //> 
pendens, because, as a general rule, the np|)eal puts no stop to the pio- 
ceedings under the decree. The litis contnstniio is assumed to bo at au 
end, ujitil the decree is varied or reveised. And the same prjudicc pre- 
vails in the House of Lords, which seems to be a strong argument ag.dnst 
the continuation of the lis pendens during the apjieal. Of course, if 
the registration be allowed to drop during the period allowed for appeal, 
the question will not arise.” (8ee also Coote’s Mortgage, p, 863.) It 
(dighi to be added thatin England the pendancy of an appeal cannot 
be pleaded ns a defence to an action on a judgment— Bulieii {uui 
Leake, Fart II, p. 233. The principle of Ns pendens must be appliei! 
with the greatest caution in tliis country, not only because tlicio is no 
law for the registration of a lis pendens, but also because there is mtudi 
danger of secret collusion. (See the observations of their LordshipM of the 
Piivj Council in Taraltaniv. Pnddoinoney, X Moore’s Ind. App., 476.) 

It will be observed that the section in terms deals only with volun- 
tary alienations (fz), but it must not be supposed that the primdple is 
confined to such alienations. It is true that there is a conflicjt of 
opinion on the point; but the weight of authority seems to bo in 
favour of the extension of the doctrine to alienations in inviium., 
( Gohind Chmder Boy v, Gooroo CIm'an Karmalim\ I. L. K., XV (Jaic., 
94, ami cases cited in tb.e report; Lahshmn v. Dasrat, I, L. Ji., VI 
Dom., 168, and cases cited therein) (5). 

In conclusion, it is necessary to state tliat, an alienee is not Inmntl 
by any order whatever that may be made in the suit, but only by 

(rt) €f. section 2, clause (d)* 

{h) In the case of Nilakant v. Shnnesh (I, L. B., XII Calc,, 414), their 
Lordships of the Privy Council express strong doubts as to the conect- 
jiess of confining* the principle to voluntary alienations, 
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proeoedings winch, from the mature of the claim aiul the relief priijeci AcTiVor 
for, he expect would take pjuce. {Kailas v. Foolcfiand^ VOX lSxS 2 , 
Deng. L. Rep , 474 ; Kasim iinnisHu v. Khbiitnu,\ \j. iR, \'ill Caic., SECTION’ 
79; IX Calc. L. Hep., 173; X Calc. L Kep., 113) «">3- 

I ought to mention tlnit, to (‘onfetitute hiis pendeulia ns o!)serve(I !>j — - 

Lon! Lv^(l!lur^t, L. (\, in Kinsman v. Kini>)iun), [I 11 . & M., (> 2 i), 
there mint be bin cau/fsbi^w ; therefoie if the suit he ended by deciee 
or ot hei wise, thei e i'i no Its pendens to nlTcct the land. 'J’lie matter 
then becomes f is J/abcata. Jii the case o( n sale by u moitgigee under 
a decree, the proceedings foi tlie puipioses of In pendiin mint, however, 
be taken to continue till tlie piopeity is actimlly sold. (O. A., No. 104 
of Maihnrahnnia Shah Choimlnj v, Anund Moliun DobS, Calc . 5 
unrepoi ttMl.) 

in addition to the cases cited above, as well n.s at p, 396, mle, the 
folh iwino cases ma.y be referred to on the question of /os pendens' {Bull 
V. /i^^/c/u/ish S’i Beav., 6 I 0 ; Gourmam v. Keed, 2 d'ay. & Beil, 83 ; 

Umanuaii v. Tantii, VI 1 vSiith. W. U., 225 ; Aniumdnwiji v. Dhetneudra^ 

1 Suth. ‘\V. R,, 103 ; S.C., on apped, XVI Siith. W. R , P. 0., 19; Vlll 
Jleng. L. Hep., 122 ; Tranquehai mmi v. Amniab VI Mad. H. C, Ref),, 

23b ; ladurjoet v. Poiiie^ XIX Sutii. W. U., 197 ; Fnioal v Sanai>apal/i^ 

Vil Mad. XL C. Rep., 104; llajJushen v. iladhnnadhoh^ KKl Snih. 

AV. R , 349; J karoo v. Bajahimdra, I L. R , Xi[ Cal., 299 ; Ah Shall 
V. Husain, I. li. R., i AIL, 588; Kn^'ur v. Ramlal, XV Suth, W. It., 

308 ; Kali Prasad v. Bull Singh, I. L. R., lY Calc., 789 ; III Calc. L„ 
lie?), 39G ; Lain Mulji v Kashi Bai, 1 . L. R., X Bom, 400; Balap 
V. Kushalji, XL Bom, H, C. Ref), 24; Bazaijpt v. Dooli^ I. L. R., IV 
Calc., 402 : Shea liatan v. Chotny, 1. L. R., Hi All., 647 ; Sam v. Ap^ 
puiidi, VI Mad. R. C. Rep , 75 ; Bissonatk v. liadha, XI tSuth. W. R , 

554 ; Ltichnnu v. Kofeskar, I. L. R , It All., 826 ; Nilahanfh v. Suresh, 

1. L. R., XU O.dc., 418 ; Bhagwmt v. Nathu, I. L. R , Vi AIL, 444 ; 

Pidnjioan v. Baju, 1. L. R., iV Bom., 34; Ckiinde ninth v. Nilakanth, 

I. L. U., Vlll Calc., 690; Paroali v. Kisnii Shigh, I, L. R., VI Bom., 

567 ; Sddnsion v. Sahdpatki, I. L, R , V Mad., 106 ; Anifitd v. Panchihd, 

V Beiig, Ij. Rep., 703; Bam Chandra v, Alahadnja i. L. R , IX I om., 

141 ; Brahannayahi v. Krishna, i. L. R., IX Mad., 92 ; lladhika v. 
Madhamani, I. L. R., YU Mad., 96 ; Bhiggohufly v. Sknmachune, 1. L. 

R,, I Calc , 337 ; Bhnnoomiitty v. From Chmd, XV Beog. L. Rep , 28 ; 

Kondi Miuiisauii Y, Dahshanamnrlhi, I. L. R , V Mad., 37! : Banihhai 
V. Lnhsman, I L. R., V Bom., 630 ; Azim-iuinessa v. Dale, VI Mad. IL 
C. Rep., 455 ; P'azeeUin v. Omdah, X vSuth, W. R., 409; Digamhari v. 

Kshau, XV vSutli. W. R , 372 ; Piiluch v. IMohc/heer, XX III Suth. W. 

R. , 382 ; Hamladmn v. Bamnarayan, I Calc, L Ref)., 296 ; Kn\sknappa 

Baliiru, VUl Bom. li. 0. Rep., A, 0. J., 55; GnzeC'-ood-deen v. 

Bkookun, U Agra IL C. Rep., 301 ; Hamsanm v. Onurta, I L. R , Ul 
AIL, 369 ; v. Pataram,^. if. A., 1857, p. 953; Sheohuksh y 

Sheoeltiirn, B. I). A., 1858, p. 498; Woomasimdari v. Rughonath, II 

S. D. A., I860, p. 35; Ilurnick v. AJokumedf B. I). A., N. W. F., 

1853, p. 372.) 

5S. Eveiy transfer of imiiiov'eable property^ made wibli Fraudufem 
iiiicnfc io defraud prior or subsequent transferees thereof 
for considcraiion, or co-owners or other persons having an 
interest in such property^ or to defeat or delay tiie creditors 
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of the transferor, is voidable at the option of any person 
so defraiuled, defeated or delayed. 

Where the effect of any transfer of ImniovGahle pn^periy 
is to defraud, defeat or delay any such person, ami such 
transfer is made giatuitously or for a giossly inadequate 
consideration, the transfer may be prcbumed to have bemi 
made with such intent as aforesaid. 


Nothing contained in this section shall impair the 
rights of any transferee in good faitli and for con- 
sideration. 


CHAPTER III. 


Of Sales of Immoveable PiioPEUTY. 


“ Sale” 
defined. 


Sale liow 
made. 


Contract 
lor feale. 


Eislits 
and liabi- 
Jiries of 
buyer aad 
seller. 


54. is a transfer of ownership in exchange 
for a price paid or promised or part-paid and part- 
promised. 

Such transfer, in the case of tangible immoveable 
property of the value of one hundred rupees and upwards, 
or in the ease of a reversion or other intangible thing, 
can be made onl}^ by a registered instrument {(t). 

In the case of tangible immoveable property of a vahie 
less than one hundred rupees, such transfer may be made 
either by a registered instrument or by delivery of the 
propertjn 

Delivery of tangible immoveable property takes place 
when the seller places the buyer, or such person as he 
directs, in possession of the property^ 

A contract for the sale of immoveable property is a coii- 
iract that a sale of such ])roperty shall take place on terms 
settled between the parties. 

It does not, of itself, create any interest in or charge 
on such property. 

55, In the absence of a contract to the eontraiy, the 
biijmr and the seller of immoveable property respectively 
are subject to the liabilities, and have the rights, 
mentioned in the rules next following, or such of them 
as are applicable to the property, sold : 

(1) Tile seller is bound — 


( a) This clause would seem to render tLe registration of tlie transfer 
of a mortgage of immoveable property compulsory wlnitever may be the 
value of tbe property or the amount of the morteuge: (ilidinguibh 
KaUm V. Clmndiut, I. L. E., X All., 20.) 
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(а) to disclose to the buyer any materia! defect in the ActIYof 

property of which the seller is, and the buyer is not, 
aware, and which the buyer could not with ordinary ' 55. 
care discover ; , — - 

(б) to produce to the buj^er on his request for exaniiria'- 
tio!i all documents of title relating to the property which 
are in tlie seller’s possession or power; 

(c) to a!iswer to the best of his information all relevant 
questions put to him by the bii^^er in respect to the 
propej'ty or the title thereto ; 

(d) on ] payment or tender of tlie amount due in respect 
of the price, to execute a proper conveyance of the 
proper when the buyer tenders it to him for execution 
at a |) roper time and place ; 

(e) between the date of the contract of sale and the 
delivery of the property, to take as much care of the 
property and all documents of title relatiiig thereto which 
are in his possession, as an owner of ordinary prudence 
would take of such property and documents; 

(/) being so required, the buyer, or such 

person as he directs, such possession of the property as 
its nature admits ; 

(g) to pay all public charges and rent accrued due in 
respect of the property up to the date of the sale, the 
interest on all incumbrances on such property due on 
such date, and, except where the property is sold subject 
to incumbrances, to discliarge all incumbrances on the 
property then existing. 

(2) The seller shall be deemed to contract with the 
buyer that the interest which the seller professes to trans- 
fer to the buyer subsists and that he has power to 
transfer the same : 

Provided that, where the sale is made by a person in a 
fiduciary character, he shall be deemed to contract with 
the buyer that the seller has done no act whereby the 
property is incumbered, or whereby he is hindered from 
transferring it. 

The benefit of the contract' mentioned in this rule shall 
be annexed to, and shall go with, the interest of the 
transferee as such, and may be enforced by every person 
in whom that interest is for the whole or any part thereof 
from time to time vested, 

(S) Where the whole of the purchase-money has been 
paid to the seller, he is also bound to deliver to the buyer 
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1882 . seller’s possession or power : 

f^i 4 ''p^prov ^ ^ 

"55/' Provided that (a), where tlse seller retains aipy p-art of 

the pri)perty comprised in such dociiioents, lie is entiiJcil 

to I'etaiii theni ali^ and (h), where th^e wlnile of sncli pro- 
perty is sold to diiferoot buyers, the bn 3031* of the lot 
of greatest value is entitled to such d'ocunKTidw. IJiit in 
ease (c) the seller, and in case (b) the buyer of the lot of 
greatest value, is bonud, upon eveiy reasonabU; request ly 
the buyer, or by aii}^ of the other bii^yers, as tlio mse ina\; 
1)6, and at the cost of the person making the re(|ucst, to 
produce the said documents and furnish such true cojiics 
thereof or extracts therefrom as he may I'eqiiire ; and in 
tlie meantime, the seller, or the bipyer of the lot of gi-eat- 
cst value, as the case ma}?" be, shall keep the s-aid (iocii- 
merits safe, uncancdlied and iinclefaced, unless prevented 
from so doing by fire or other inevitable accidenk 

( 4 ) The seller is entitled — 

(a) to the rents and profits of the property till the 
ownership thereof passes to the biyer ; 

(h) where the ownership of the property^ has passed to 
tl’ie buyer before payment of the whole of the purcliase- 
money, to a charge upon the property^ in th (3 Inuuls of 
the buyer for the amount of the purchase-moncy, or any 
part thereof remaining unpaid, and for interest on sucdi 
amount or part. 

( 5 ) The buyer is bound — 

(a) to disclose to the seller any fact as to the nature or 
exkmt of the seller’s interest in the property of wliicli 
tlie buyer is awarO;, but of which he has reason to believe 
that the seller is not aware, and which materially increases 
the value of such interest; 

(h) to pay or tender, at the time and place of com- 
pleting the sale, the purchase-money to the seller orsueli 
person as he directs : provided that, where the property 
is sold free from incumbrances, the bujmu; nury retain out 
of the purchase-money the amount of any iiH3iiiiibi‘aiices 
on the property existing at the date of the sale, and shall 
pay the amount so I'etained to the persons entitled 
thereto : 

(c) where the ownership of the property has passed to 
the bujmr, to bear any loss arising from the destruction, 
injury or decrease in value of the property not 'Caused by 
the seller; ' .. ; ^ ■ 
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(il) where ilie ownership of tlie property has passed 
to the buyer, as between himself and the seller, to j)ay ail 
public cliarges and rent which may become playable in 
respect of tlie properfcj^, the principal moneys due on any 
iiicunibrances sui>jecfc to which the property is sold, and 
the interest thereon afterwards accruing due. 

(6) The buyer is entitled — 

(а) where the owucrsldp of the property has passed 
to him, to the beneiit of any improvement in, or increase 
in value of, the property, and to the rents and profits 
thereof ; 

(б) unless he has improper!}:" declined to accept delivery 
of the property, to a charge on the property, as against 
the seller and all persons claiming under him with notice 
of the payment, to the extent of the seller’s interest in 
tli^ property, for the amount of an}^ purchase-money pro- 
perl}^ paid by the buyer in anticipation of the delivery 
and for interest on such amount ; and, when lie properly 
declines to accept the delivery, also for the earnest (if any) 
and for the costs (if any) awarded to him of a suit to 
compel specific performance of the contract or to obtain a 
decree for its rescission. 

An omission to make such disclosures as are mentioned 
in this section, paragraph (1), clause (ce), and paragraph 
(5), clause (a), is fraudulent (a), \ 

See ante pp. 3"22--325. 

The lien of the veiulor, and the same observation applies to the lien 
of the vendee, is sometimes rested in En<rlisli law on the ground of arj 
iuiplied contract between the parties. Hut the lien may more |)rot)erIy 
be said to arise independent! v of contract, in tlie ease of KetUeweil 
v.''WdL*ioti (26 Oh. I)., 501), where it was contended that the vendor’s 
lien could not be enforced iigainst a purchaser from the vendee if no 
memorial of the lien is registered, Lord Justice Liiuliey in delivering 
thejudgment of the Appeal Court observed ; — primd facie right of 
an unpaid vemlor of lan<l to an equitable lien upon it for tlie amount of 
his unpaid purchnse-nioney is too well establivshed to be disputed. The 
right arises winmever there is a valid cojUract of sale and the time for 
compltif.ing tlnit contract Iins arrived and the purchase-money is not 
<luly paid. There is no necessity for the vendor to stipulate for the 
lien ; ami although the lien arises from, and may in one sense be said 
to be created by, tlie contract of sale, still no contract conferring the lien 
is necessary, ami in that sense the Hen may be said to arise indepen- 
dently of contract. No contract to confer the lien being necessary, it 
follows that where it is not in fact conferred by a written document, 
there is no instruiueiit creating it, a memorial of which can be regis- 

(a) In addition to the cases cited in pngo 325, aMc, see Ydlappit v, 
III Boia. 11. C. Kep., 102. 


4:^fl 

Act IV OP 
1882. 
Section 
o5. 
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Act IV OP tored under ihe provisions of tlie statute of Anne (2 & 3 Anne, e, 4). 

1882. Tlie veiidor’s lien is in this respect like a deposit of diieds as a soeuripy 
Section for n loan without any ineinorandtim or docinnent showiniGf the pui-fsose 
oh. of deposit. Simple?' V. Cooper (*2 B. & Ad., 223) deoided tli:st the sta* 
tnte does not tJpply to a security so created, and no other «leci.sion 
would be in accordance witli tiic lanuuatjre of the Ae.t. Stndi cases are 
not provided for )>y the Statute, and it is not eonvp(‘tenl for this or 
indeed, any Court to hohi a transaction to be within the provisions of a 
statute, wlien its langniij/e clearly docs not af)ply to the ti-ansaction in 
question. We are uniihle, therefore, to jn'cede to the contention that in 
this case the vendor^s lieu must bo negatived siin[>]y on the oroutnl that 
no memorial of it was rt'gistcretl. T'he answer io t!>nt (pjcslioti is, 
there v. as no document of whicii a memorial could !>e made.” 

It is necessarv to state that the lien may be claimed not <-nly by the 
vendor, but also by a tliird person adv:inciiig the purchase- money (Dn'v^ 
ing\. F/'O.s't^ 3 My. S: Or., 373, where, bowover, there was a ileposit of 
title deeds. 3Iei\H(m v. Clarh,w?i, 4 Ila., 97.) 'rise lieu of the vemh'e may 
511*^0 extend to the co.sts of a suit to compel specific peifo»-mance oi' the 
<5<)otract. {Turners. M<irnoi\Z Eq., 744.) A simihir rinht is ul-(» re- 
cognised in favour of a sub-psirchaser uposi the interest acquiiesl bylhe 
ven<lee by part payment of the piircha.se- money. (Abei'^oinon Iron Worlr^ 
V. 4 C'h. D , lOl). The puioha.ser may cinijti a lieti on the 

purtdiase-money if be is evicted from the properly, Imt, of. course, 
this right cannot be exercised if the money is not eannarkcMi, i. ought 
to mention tliat in one case the Hen was htdd to extvmd to advanccis 
made by the vendor for improvements. (Exp. Linden., 1 i\L 1): k I)., 
428.) If, howevcu*, a person enters into a contract to expend a ccrtsdu 
sum of money on land, and after spending part of it declines to per- 
form the contract, be acquires no lien on the land for the money 
which he has e.xpended. (Wallin v. Smilh., 21 Ch. I)., 243.) 
The lien being merely equitable will not bind a pnrcha.ser witdi- 
out notice. As tlie lien rests on a qun.si-contruct, it may be waived 
by the parties either expres.sly or impliedly, but the lien is not 
lost uniesvS there is a clear expression of the intention of the 
parties that it shall not subsist. But tlic taking a distinct security is 
always prhna facie evidence of a waiver of the lien (see the notes to 
Mackretli v. Symrnons, White and Tudor’s L. (J., Vol. 1., p. 379). It is 
needless to add that no lieu will arise either in favour of the ven<h r 
for the unpaid purchase-money or of the purcha.stf.r for his advances if 
the contract is not completed by reason of his own act or default. 

Sale of one 56. Where two properties are subject to a eoinmon 
properties properties is sold, the buyer is, 

sahject to as against the seller, in the absence of a contract to the 
contrary, entitled to have tlie charge satisfyed out of the 
‘ other property, so far as such property will extend (a). 

8ee ante^ pp, 350 — 353. 

TIfs section which is ba.sed on the English law rests on the notion 
that the vemlor jsrma facie conveys to tlie purchaser not- simply tlie 
equity of redemption but the property itself, free from any liability 

(al) Compare clause (y), section 55, snpra. 
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to contribute to tlie mortgage-dt^bt (see cl. g., sec. 55). It would seem Act IV OF 

tluit in Engluiul notice of she charge by liie [»urc,hu.‘«ei‘ would make 1882. 

no dlflerence i!» the a[)plicat!Ou of this rule. It seems also that the Section 

right may be exercisiMl as against, a subsequent innocent purchaser of 

the remaining property whicli would therefore have to bear tlie entire " 

burden (if tlie charge (Dan’s Vendors and Purchasers, p. 944), In Sug- 

den’sVendors and Purchasers (p. 746), the law^ is however tliu.s st:ite<l : — - 

‘‘ in n case in Ireland (referring to Hartley O' Flaherty, Beat., 61), where 

Sir A. Hart and Lord Piunket dilfere<i in opinion, in the result they 

appear to have agreed, that where tliere is a concealed incumbrance, 

as a judgment, a purchaser of a portion of the estate cannot be com- 

pelle<l to contribute by a later purchaser of another portion. And the 

rule was considered to apply equally to the case of a mortgage of the 

whole estate. 

It has since been decided, that whether there is upon tite first s/de a 
mere concealment of the jmlgmeut, or, a fortiori, if there is a declara- 
thm or covenant that the estate is free from incumbrances, the iii’st 
purchaser is entitle<i to be relieved against the seller tnid later judg- 
ment'Cretlitors claiming under him, so that the estate unsold must bear 
the whole of the prior judgment-debt, as >yell as its own .subsequent 
incumbrance.s. Bui this does not touch the question between several 
innocent purchasers." 

57. (a) Where immoveable property subject to any provision 

incumbrance, whether immediately payable or not, is sold by Court 
by the Court or in execution of a decree, or out of Co u id, branch 
the Court ma}^, if it thinks fit, on tlie application of any and sale 
party to the sale, direct or allow payment into Court therefrom.* 

(1) in case of an annual or monthly sum cliarged on the 
property, or of a capital sum charged on a determinable 
interest in the propert}^ — of such amount as, when in- 
vested in securities of the Government of India, the Court 
considers will be sufficient, by means of the interest 
tliereof, to keep down or otherwise provide for that 
charge, and 

(2) in any otlier case of a capital sum charged on tlie 
propertjb — of the amount sufficient to meet the incum- 
brance and any interest due thereon. 

But in either case there shall also be paid into Court 
such additional amount as the Court con.siders will be 
sufficient to meet the contingeney of further costs, ex- 
peii.ses and interest,, and any other contingency, except 
depreciation , of investments, not exceeding one-tenth part 
of the original amount to be paid in, unless the Court for 
special rea.sons (which it sliall record) thinks fit to require 
a larger additional amount. 

(6) Thereupon the Court may, if it thinks fit, and after 
notice to the incumbrancer, unless the Court, for reasons ^ 
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Act IV OF to bo recorded in writing, tliinks fit to dispense ■\vir,li sneh 
1882. notice, declare tlie property to be freed froia the iiiciiui" 
bra, nee, and nin.ke ajiy order tor conveyaiu'e, or vesting 

order, proper for giving effect to i lie sale, ajid give d,irec~ 

tioiis for the reteutioii and investment of the money in 
Court. 

(c) After notice served on tlie persons interested in or 
entitled to tlie money or fund in Court, the Court iiuiy 
direct payment or transfer thereof to the poi-sons entitled 
to receive or give a discharge for the same, and generally 
limy give directions respecting the ap[)iication or distri- 
bution of the capital or income thereof. 

(d) An appeal shall lie from any declaration, order or 
direction under this section as if the same were a 
decree. 

({?) In this section ''Court'' means (1) a High Court in 
the exercise of itsordinaiy or extraordinary original civil 
jurisdiction, (2) the Court of a District Judge within the 
local limits of whose jurisdiction the property or aii}^ pa,rt 
thereof is situate, (S) any other Court which the Local 
Government ma}^ from time to time, by notification in the 
official Gazette, declare to be competent to exercise the 
jurisdiction conferred by this section. 

This section wl.ich is drnwn on the lines of se(?.tion 5 of the 
Enp;lish Qonveyuncing Act, 1881, arms the Court with u power which 
it ditl not previously possess. As the law stood before the passings of 
the Act, no land subject to an ii\cnmbniuce could be sold free from 
it without the consent of the incumbrancer. Under this Act a dillerent 
form of security may be substituted ibr the land. A mortgag'ee 
nmy also, contrary to tlie general rule, be redeenuMl behjix* the nnirt- 
|vage-money is payable, but in such cases compensation wIlT pri»b!ih!y 
be allowed to the mortgagee for ariticipating the pjsyitjent, as also for 
any loss which mny be sustained by him by reason of the truustmi- 
tation of the security. Although the section allows a mortgagee 
to be redeemed in his absence, it can be done as a rtde only"^ in 
those cases where it is impossible to communicate with liirn. It is 
unfortunate that the word incumbrance is not jusywhere defined in 
the present Act. In the correaponding English Act, it incimles a 
inorfcgnge in fee or for a less estate ami a trust for securing money 
and a lien and clnirge of a portion annuity or other capita! or anmnii 
sum. The section provides for two classes of cases, one wdiare an 
annual or monthly sum is charged on a property or a eapital sum 
is charged cm a determinable interest in the property, and the' other 
where a capita! sum is charged on the property. A determinable 
ititer'est in the property would seem to point to a, partial interest 
carved out of some other estate, where the whole is sold togel'ber ; 
for example, in the case of a sale by a tenant for life and the rmnaiii- 
dermaii, where there Is a mortgage of the life estate, the dividends 
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will represeot tlie income to whicb tlie incumbrancer of the tenant Act IVOF 
for life is entitied during the latter’s life; and the inYestiiients will 1882. 
represent what the remaiudernuin is entitled to after the determination Section 
of tlie life estate. 57. 

For a form of order made in a case where the property was subject 
to an annuity, see Patching v. Bull (30 W. R., 244). For a form 
of order under the corresponding English section in an action to which 
the incumbrancer is not a party, see Dicliin y. Dickin (30 W. R., 887). 

It seems that the Court cannot be called on to act under this section 
where the incumbrance or rent, -charge exceeds the value of the land, 
in the recent case of G. N. lly, and Sanderson (26 CIi, D., 788b 
where the question ai-ose under the corresponding section of the 
English Act, FearsoUjJ., in glviiii; judgment observed : — “ 4’he question 
is, whether, under section 5 of the Conveyancing Act, I have power, 
or, at any rate, whether I ought, to compel the Company to take the 
necessary steps to release the land from tlie rei»t-charge. Section 5 
Is only permissive in its language. It says that ‘ the Court may, if it 
thinks fit .... direct or allow payment into Court’ of the 
amount mentioned, ^ and the Court may, if it thinks fit ... . 
declare the land to be freed from the incumbrance.’ In the present 
case, the sum v/hicli would have to be paid into Court would be about 
£•2,300. The first question is, whether section 5 applies at all to a 
case of this kind, and I am rather disposed to think tliat it does not. 

I am not asked by the vendors to make use of the power conferred by 
this section, but I am asked by the purchaser to say that the vendors 
ought to apply t(» the Ctmrt to make use of that power, when the 
vendors do not wish that the Court should do so. I think that, when 
it is said that the Court may ^direct or payment into Court,’ 
tlie word ‘direct’ aj)plies to a sale by the Court, and the word ‘ allow ’ 
to a sale out of Court. The rent-charge is secured on tlie land by an 
Act of Parliament, and I have great difficulty iu saying that section 5 of 
the Conveyancing Act applies at all to such a case, so as to enable me 
to take awjiy from tlie persons who are entitled to the rent-charge 
that which the other Act has given them, witliont their consent, and, 
indeed, without any m^tice to them. I should hesitate a long time 
before I could come to such a conclusion. But, supf>osing that, upon 
ihe applicati<m of the vendors, I could declare the land free from this 
rent-charge, what I have to consider is, whether, where the vendors 
make no such application, I ought to insist on their doing so, when 
they would have to pay into Court a sum very considerably in excess 
of the purchase-money of the land. 1 am not aware that the Court 
has ever said that a vendor is not entitled to rescind a contract, when 
the contract contains a [)rovisi(>n such as that which is (ioiitaiued in the 
present contract, and when the result of his not rescinding would be 
to impose on him terms which he never coutempiafeed, and never could 
have contempiate<l, and winch if he was not a rich man, would inflict 
on liim the greatest possible hardsidp., In mj opinion, my decision 
ought not to depend on the length of the vendor’s purse. In the case 
of any ordinary vendor, I thitdc I should have declined to order him to 
pay into Court a sum very nearly tliree times the amount of his 
purchase-money, and the fact that the vendors are a wealthy company, 
ought not, in my opinion, to make any difference. I think that the 
Compat^y lU’e entitled to rescind the contract, unless the purchaser Is 
willing to waive ids requisition.” ,■ 
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CHAPTER IV„ 

Of Mohtgages of Immoveable Peoperty and 

CtlAllGES. 


®‘Mort- 58. (a.) A mortgage is the transfer of an interest in 
^TioW,- specific iinnioveahle property for the pui'pose of securing* 

gagor” the payment of uione}- advanced or to be advanced by 
an existing or future debt, or the per- 
ga<iee” forixiance of an engageirieut which give rise to a 

d ©lined. ^ ^ | | p- |py ^ 

I1ie transferor is called a mortgagor, the transferee a 
mortgagee; the principal money and interest of which 
payment is secured for the time being are called the 
mortgage-money, and the instrument (if any) by which 
the transfer is effected is called a mortgage-deed. 

Sunpie^^ (5) l^Vhere, witliout delivering possession of the mort- 
snoitgnge. gaged property, the mortgagor binds liiinself personally 
to pay tbe mortgage-monejp and agrees, expressly or 
impliedl}^ that, in the event of his failing to pay according 
to his contract, the mortgagee shall have a right to cause 
the mortgaged property to be sold and tlie proceeds of sale 
to be applied, so far as may be necessary, in payment of 
the mortgage-money, the transaction is called a simple 
mortgage and the mortgagee a simple inortga.gee. 

/ . )■ \Yhere the mortgagor ostensibh^ sells the mortgaged 
tionai sale, property— 

on condition that, on default of payment of the raort- 
gage-raoney on a certain date, the sale shall become 
absolute, or 

on condition that, on such pa3uneBt beingmade, the sale 
shall become void, or 

on condition that, on such pa^nnent being made, the 
buyer shall transfer the ])roperty to tlie seller, 

the transaction is called a mortgage by conditional sale 
and the mortgagee a mortgag<^e by conditional saJe (a). 
ITsiifruc- ((i) Where tiie mortgagor delivers possession of the 
mortgage, mortgaged property to the mortgagee, and authorises him, 
to retain such possession until payment of tiie mortgage- 
money, and to receive the rents and profits accruing from 
the property and to appropriate them in lieu of interest, 
or in payment of, tlie mortgage-mone^L or partly in lieu of 
interest and partly in pajunent of the mortgage-money, 


(«■) araorfcgagee a conditional sale, containing* a 

coTcnant to pay, be entitled' to a decree for' sale t 
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tlie transaction is called an iisiifructuaiy mortgage and tlic Act IV of 
mortgagee an iisiifructuaiy mortgagee. SEcindnN- 

(<3.) AVliere the mortgagor binds himself to re-pa}?" tlm 68. 
mortgage-money on a certain date, and transfers the mort- 
gaged propert}^ absointel}' to the mortgagee, bub subject to luoftgage. 
a proviso that he will re-transfer it to tlie mortgagor upon 
payment of the mortgage-money as agreed, the transaction 
is called an English mortgage (a). 

I'lie wonts'' transfer of at^ interest’ in the definition of n mortgj5<je 
have given rise to a goo<I deal of discussion in corsnection with wh:)t 
are called hypothecations or simple mortga<)res. It has been said 
that an essential of ii mortgage, except an ecpiitable inortira^e, is that 
some estate in the lands shall be transferred by the niortgaij^e to the 
mortgiigee, and Coke on Littleton and llacon’s Abridp:ment have been 
cited for the proposition [Ravgasumi v. Muttnhituarappa, 1. L. li,, 

X hiad., 509). It seems to me, however, with great deference that 
a reference to Btiglish authorities on tlie point is likely to he mis- 
leading. The definition of tlie word mortgage in the English law 
as pointed out by Mahmood, J., has not been always a<jceptt!(l ns 
applicable to pledges of land in this country ; tlie word mortgage 
being liubifcually used to denote equitable liens as well as niort- 
gages properly so called, and the Legislature in cl. h seems to 
lise the expression in its larger sense, for it is quite clear that in 
a simple mortgage no estate passes to the mortiiagce. He acquires 
only a right which 1ms been doscribeil as a right in in re alieua. The 
right of sale,” says Professor Holland, “ is one of the component rights 
of Ownerslii}*, and may be ])arted witli separately in order thus to add 
security to a personal obligation. ^Vheu so parted with it is a right of 
pledge, which may be defined as ‘a right tVi r<?m, realisable by sa!e,\dveu 
to a credilor by way of accessory security to a riglit in personamy^ 

Holland’s Jurisprudence, p. 187. According to the theory of the 
3,^higHsh law, a power of sale is notliing but an authority to defeat the 
equity of redemption, and when the mortgagee sells, he transfers the 
legal estate not by means of a power but by virtue of his legal owner- 
ship (In re Harwood^ 35 ffii. D., 470), In the case of a simple 
mortgage in this country, the practical result is the same so far 
as the purchaser is concerned. But it is reached by a different 
process. 

The authorities, it would seem, are also not quite consistent as to 
whether in order to constitute a simple mortgage, the power of sale 
slionld be one given to the lender himself, or whether it may not be 
exercised by the Court on behalf of the mortgagee. (See in addition 
to the eases cited in Lee. IV, p, 1*25 ; Ratigammi v. HhiUnbimarappa, 

1. Jj. 11., X Alad., 509 j Aliba v. Nanm I, L. E., IX Mad,, 218). It is 

(a) Where the deed contains no covenant to repay, the loan may be 
recovered as a .simple contract-debt. (Tfites v. Aston, i Q, B., iS2 ; 

Mathews v. Blaclmore, 1 H. & K, 762.) A covenant, however, may be 
sometimes implied from a mere acknowledgment of the debt in the deed. 

The (lefiuition would, however, seem to exclude a well-known class of 
securities ; I mean mortgages by 'trustees under a poiver, where there 
is no eestiil qae tvmt to enter into the usual covenants. 
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Act IV OF saiA in tliG luifcer cases that the distinction between a simple inortixagc 
and a chill go consists in this, where a power of side is conferred 
Section tipon the inorti^apfeo to he exercised by liini without the inten vention 
of the Court the tiansaction is u inortganre, otherwise ifc only ct cates a 
' chin<»(u I nuiy, however, be pel niittetl toobseive that this vitnv of a 

simple moitoaoe is hardly consistent witli the words 'cause fo be 
sold,’ or with the provisions of section (>9 of tlie Act. It is also in- 
consistent with tile acknouled^ed right of a simple niortgagpe 
bring an action for sale. The truth seems to be that the expression 
‘ simple mortgage’ long familiar to us in Bengal and the Noith-U'esi 
was almost wholly iinknowm in other part.s of the count j‘y, iind the 
Courts there have felt a natural reluctance to extend the dednitiou 
to hypothecations generally, when tUe result of it might be that a 
pledgee of land instead of only twelve yeais would have the somewhat 
uareasouubly long period of sixty years to enforce his secuiity. it 
has been sought to avoid this result in various \va\ s ; for example, 
by borrowing the definition of a mortgage fiom the English law or hy 
limiting the term * simple mortgage ’ only to those cases in which the 
power of sale may be exeicised by the moitgagee bimseif, without the 
intervention of the Court. It has also been denied that the word 
‘ mortgage * has the same meaning in the Limitation Act and in tiie 
Transfer of Broperty Act ; while a suggestion has also been thrown 
out that the statutoiy definition does not apply to past transactions. 
It has also been said that tlie mere use of the word ^ pledge’ is not 
sufficient (a), nor even a covenant that in default of payment the 
property should be sold to the creditor for the amount of the debt 
{Cheii V. SH7idoram, II Mad. 11, C. Rep., 51.) 

'i’he wdiole difiicuity, us I have already observed, has been created 
by including under the name of ‘ mortgage ’ secuiities which althougli 
known in these parts by tiie name of ‘ bini[)le mortgage ’ w(u‘e known in 
Madras tind other places under the classscai mnne of Mivpothe- 
cation,’ or the iimre modern English designation of etpiitalile liotis or 
charges. I’he dcliuitiou contained in the Act is, however, as pcfmted out 
by Mr. Justice Straight, only a crystallisation of the primdples enun- 
ciated in the decisions of the Calcutta, as w(iii ns of the Allahabad High 
Court. (Bee among other cases Khitb v, K<tliau, L E. U., 1 All., *240, 
Phul Kna?' V. Murikffmr, I. L R., II AIL, 527 ; Badn v. Ihmiak I L. 
R., Ill All., 706 ; Piari v. Khiali, I. L. R., HI All, 857; Hanidhi \\ 
Kaika^l. Ij R., VU All., 502). I am, however, bound to add that 
simple mortgages in some at least of these cases are also spoken of as 
charges, and a broad line between the two ha.s been for the fust time 
drawn by the Transfer of Property Act. The ctFeet of tlie Act, how- 
ever, will not be to convert a simple mortgage into a mere charge, but 
only to render the latter expression inapjilicable to a simple inert- 
gage. 

The question whether a particular transaction amounts to a mort- 
gage or only to a charge has generally arisen in connection with 
Arts. 132 and 147 of the Statute of Limitations, but the point may 
also be of importance ’when such transaedious are sought to be en- 
forced against bond fide purcliasers without notice, as there is in 

(a) Althoogli the contract may have been enterne! into yvith a 
knowledge of, or even with reference to, the usual practice oC the Boiirts 
to direct a sale of the pledge iu such cases. 
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this rospoct. an important diflereiice between a mortgitge oimI a mere Ac 
char,<i;e (^^t. 

Tlie words ‘ specific immoveable property ’ in danse («) may also b: 
give rise to dilliculty. In the recent case of Ram Sidh v. Balgomnd 
(1. L. 11., IX Alh, 158), wliere the borrower pledijed bis ‘ weailh, 
and wliiitever property he had ’ to his creditor, tlie Court was of 
opinion that the property was sudiciently specific, as it included nil the 
property of die dd)tor, and in support of this view the juthcnient of 

Mr. Justice Fry in (lie case of Tadmmi v. D' Epineuil (20 Ch. D., 758), 
was cited. (Ci’, In re Clnrhe, 35 Ch. D., 109, which, liowever, goes 
fiirtlier than (he judgment in tlie last inentit)ned case. See also 
Munich y. iuihnree^ll All. H. 0. Hep., 263 ) Tiie section, however, 
will not prevent a transfer of after acquired estates frosii being treated 
as an agremneiit. 

Although the mortgagee acquires an interest in the property, tlie 
ownership, it innst be remembered, resides in the mortgagor, In Snmhit 
Alee Khan v. The Collector of Savon (S. I). A., 1858, p. 840,) the 
(Jourt in speaking of usufructuary mortgages observed : ‘‘The right of 
ownership in the mortgaged pro]>erty does not pass to the mortgugee, 
leaving only the equity of redemption to tlie niorlgagor. '’idie right of 
ownership together wdtii tlis right of redemption, remained witli the 
mortgagor, and until the property i.s actually foreclosed and the sale be- 
comes absolute, the right of ownership does not pa.ss. The doctrine is 
equally applicalile to conditional sales or usufructuary mortgages; it 
follows that tlie mortgagees in the present case, who, whatever tlie 
nature of the mortgage, were in possession, were simply usufi uctuaries 
and as such enjoyeil no right of ownership. 8uch being the case, 
the registration of their names incorrectly as proprietors, or the 
e ‘ranee of their names in the sale advertisements as .such, when, in 
fucr, ami admittedly they were no such thing, cannot alter the nature 
of the rights or convert a lower into a higher title.” (Cf. Gopalv, 

' L. !C, V All., 121 ; Sheoratan v. Mahipal, I L. E., VII A 11., 
tloS'; — b Ind'ir v. Nanbai, I. L. U., VII All., 553.) 

The section speaks of ‘principal money and interest.’ It would, 
however, seem that an allowance to the mortgagee in the nature of 
interest for the retention of the debt would be regarded as part of tim 
mortgage-money. x\s I have alremly stated, when a per.son borrows 
money for a certain period and agrees to pay interest at a certain rate 
down* to the day named, no contract for payment of intere.st at such 
rate after (he day named, or indeed for the payment of any interest at 
all will be implied. The creditor, however, may claim compensation, 
and, ns a tule, the amount of damages for the non-payment of a debt 

regulated by the usual commercial value of money. In England, 
five '^per cent, is generally allowed, while in this country, six per cent, 
is not unfreqnentfy awarded ; although it is notorious that the value of 
money is higher, (In addition to the cases cite<! at pp. 126-127, (ink\ 

: snQ 3Immih''AU V. Gulab Chand^ 1 . L. E., X AIL, 85; followed in 
S. A. Xo. 1292 of 1887, Calcutta. Veen Doyal v, Eet Naram, 

{a') It seems, however, that a hypothecation may he^en forced in Madras 
even against a purchaser' without notice (GoUa v. Kali, IV Mad. H. 0, 
Hep., 431 ; Sculagopal v. V Mad. H. C. Rep,, 457 ; Cf. Anna v. 

Karma i I MatL*H. G, Rep,, 114; Ohetti y, Sunday, U Mad. H, C. Rep., 
: 51 .) 
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Act IV OF I. L. IT, If Calo., 41 ; la 7'e Rohei'ts, 14 Ch. I)., 49; iti which ensOj 
1882. however, Lord Justice Cotton suggests that there inay be a distiuctioji 
SEljriOX h(*tween a suit for redemption and an actiuu brought for breach 
*d'h Qf (.oveniuit to pay the money on a given day.) 

■ It is scarcely necessary to mention that as a moriga,fre traushn-s to 

the inortg!»gee aii interest in the pro[>erty pledged to him, he wdli nor, 
as a rule, be bound by any subsequent aet of tin* nioi-fgagor unless it is 
done by him as aget\t for the mortgagee ; and it is upon this principle 
that it has been held that the mortgagee is not estopped by a judg- 
ment against the mortgagor. {Kriahnaji v. SHaram, 1. L. IT, V Lorn., 
49G. Cf. II Agra IL C. llep., 117.) It must, however, be added tlmt 
ill both these cases there were strong grounds for snspH(jting mlliisio!!. 
In the case of }^07'esh Nath v. Aaathnalh, (L L. It., IX Calc., ‘ido) (heir 
Ijordships of the Fiivy Council hedd the mortgagee bound by an estop- 
pel arising out of the mortgagor’s conduct But it appears that the 
mortgage was created after the di.selaimer wliicli gave rise to the estop- 
pel (m). .... 1 

There being nothing in this Act corresprymling tr> sec. 61 of the 
Knglisli Statute, where money is advanced on a joint account the 
survivors alone cannt)t give a valid receipt for the mortgage-money, 
(See sec. 45 of the Contract Act.) 

l\iorignge 59. Where the principal mone}^ secured is one lunulred 
by^'asLr- upwards, a mortgage can be effeebed oul^r a 

aiice. registered instrument signed by the mortgagor and 
attested by at least two witnesses. 

Where the principal money secured is less than one 
liundred rupees, a mortgage may be effected either aji 
instrument signed and attested as aibresajd, or (except 
in the case of a simple mortgage) by deliveiy of the 
property. 

Nothing in this section slmll be deemed to render 
invalid mortgages made in tbe towiis of Calcutta, Madras, 
Bombay^, Karachi, and Rangoon, by delivery to a cre^litor 
or his agent of documents of title to immoveable property, 
with intent to create a security thereon, 

Kqui table murigages are recognised only to a very limficHl 
extent by the present Act. Such mortgages are oppuae<I to the policy 
of the registnithvn law and ure at variunce with iiic primnple of 
making tiie tiansfer of immovpable property as far as possible a sys- 
tem of public transfer as on the continent. Erpiitublo mortgages are 
allowed in the towtis named above, because the practice has been long 
established in those towns, and could not be disturbed without creat- 
ing much inconvenience. It is necessary to bear in miml that the 

(a) It may be noticed in' passing that although v. 

(4 H. k 6150) was cited before their Lordships, they deehned ' to make' 
any distinction as regards the operation of estoppels In favour of oxecu- 
' fion -purchasers, a distinction of extremely doubtful propriety, /But' see 
v.'i/y7>w (L L. E., XIY Oaic.j lOL) 
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sifcviiif.ion of the property is immaterial, as the law only requires tliafcAcTiVop 
tlie morLt^ao’e sliCKild be mnde in some one of the places in the sectiois 1882 . 
meotioued.' SectiOxY 

There must be an actual deposit of the title-deeds either with the ‘"'b 
Ci’G«iitor or bis agent, and there can be no equitable mortgage if they ' 

are suifered to remain with the debtor, even if lie sliouUr deliver a 
iiieiiioruiidiiiu to tiiat elFect to the creditor. (Exp. Cow big, 9 Ves., 

115.) 

It is, however, not necessary that all the title-deeds slioiild be 
(lelivererl, and a deposit of [)arfc of the deeds only niiiy be sufficient 
to create an equita.ble uiortguge. If the title deeds are deposited 
partly with one and partly with anothei* creditor, priority in time 
will confer priority, in the absence, of course, of any circumstances to 
take the ease out of the general rule. 

It is hardly necessary to state that the deposit may be a security, as 
well for debts actually due as for future advances. 

It ought to be observed that in an equitable mortgage by deposit the 
deeds thcniselvesAire not pledged to the creditor. Tliey are held by 
the niortgjigce merely as incident to the cluirge on tiieland. In cases 
governed by the English law, therefore, the equitable estate or charge 
will not be transferred by the mere delivery of the deeds by the 
creditor to a third person. (In re Richardson, 30 Oh. I),, 396.) 

It would seem that, as in the Knglisli law, equitable securities cannot 
be enforced against purchasers for value and without notice. {Dayal v. 

Jiuraj] I. L, it., I Bonu, 237.) The Act is silent as to the remedy to which 
unequitable mortgagee is entitled. In the absence of any express pro- 
vision mi the point, the English practice will most probably be followed. 

T’he precise nature of a mortgage by deposit of title-deeds in the 
English law wn.s discussed in the recent case of In re Seethen (18 
(J.. B. D., 380, 766, 0. A.), and it was held that where a third person 
already lias possession of title-deeds for another purpose, an oral com- 
munication from a part owner of the property to wliich the title-deeds 
relate purporting to make such third jiersoii u trustee of the deeds for 
.'I creditor cannot create a good equitable mortgage in favour of that 
creditor. It must not, however, be supposed that an equitable mort- 
gage may not be created by a deposit of titlerdeeds with a trustee for 
the intended mortgagee, and in this country the Statute of Frauds not 
being in force, it seems that the creation of a mere parol trust in favour 
of the mortgagee may (iperate as a valid equitable mortgage. The law 
of equitable mortgage.^ in England forms a branch of the eqiiitable 
doctrine of specific performance of oral contracts relating to land based 
on part performance. Unless therefore there is an actual deposit of 
title-deeds, there is nothing in the nature of part performance to take 
the case out of tlie Statute of Frauds. 

I have already pointed out that where, there is a memorandum in 
writing accompanying a deposit of title-deeds, the mortgage^may be 
proved" notwithstanding the inadmissibility in evidenoe of the writing (see 
pp. 79-88, wiie.) The reason for this is that the memorandum does not 
operate as a reduction into writing of the agreement between the parlies 
wilh regard to the security. The question turns on the general prin- 
ciples of the law of evidence. Was the document intended to be the 
embodiment in writing of the transaction ? If so, evidence of an oral 
agreement would be inadmissible ; but if there was a complete oral con- 
tract before the writing was given, and the document does not express 

R. B. G., T. P. A, 29 
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Act IV OF and was never inteiicled to express the whole agreement between llie 
1882, parties, evklesice can be given of such agreement (Newlove v. Skrewf^^^ 
Section 21 Q. B, D., 41, a case under the Bills of Sale Acts. Cf. North 
Co. v. Manchester §’c. Co,, 35 Cli. D., 191). 

It seems to have been decided iu Ireland that an equitable mortgage 
by deposit unaccompanied by any iiiemorandtim in writing takes prio« 

. rity over a purchaser for value claiming under a subsequent registered 
deed without notice of such deposit {In re Biirke^ 0, A. Ir./O L. E. 
Ir., 24.) 

Bee pp. 89, 90, mitea 

IllffJdsand Liahilitles of Mortgagor. 

Rigiit of GO. At any time after the priocipal nione}^ has be« 
come payable, the mortgagor has a right, on payment or 
tender, at a proper time and place, of the mortgage-money 
to require the mortgagee (a) to deliver the mortgage-deed, 
if any, to the mortgagor, (b) where the mortgagee is in 
possession of the mortgaged property, to deliver possession 
thereof to the mortgagor, and (c) at the cost of the mortga- 
gor, either to re-transfer the mortgaged property to him 
or to such third person as he may direct, or to execute and 
(where the mortgage has been effected by a registered 
instrument) to have registered an acknowledgment in 
writing that any right in derogation of his interest trans- 
ferred to the mortgagee has been extinguished : (a) 

Provided that the right conferred by this section has 
not been extinguished by act of the parties or by order 
of a Court, 

The right conferred by this section is called a right to 
redeem, and a suit to enforce it is called a suit for re- 
demption. 

Nothing in this section shall be deemed to render 
invalid any provision to the effect that, if the time fixed 
for payment of the principal money has been allowed to 
pass, or no such time has been fixed, the mortgagee shaJl 
be entitled to imsonable notice before payment or tonder 
of such monejn 

Ecaemp- Nothing in this section shall entitle a person interested 

tian ^ share only of the mortgaged property to redeem his 

mortgaged OWE share only, on payment of a proportionate part of 
pwperty. amoiiiit remaining due on the mortgage, except where 
a mortgagee, or, if there are more mortgagees than one, all 

(a) Tlie section,, it may be noticed, .says notblng' as to tlie riglifc of tlie 
mortgagor to get back his title-deedi^. 
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such mortgagees, has oi* have acquirecl, in wliole or in part, 

the share of a mortgagoFo bcotions 

Tills section says notliing about the riglit of fclic niortgas'ce to any 
interest or notice of payment after default by the niortongtsr. In 
England tbe mortgagee, except where foreclosure proceedings have 
been instituted or a demand made by liiiw, is entitled to six months’ 
notice or six months’ interest. (In re Alcoclt, *23 Ch. D., 37‘2.) 

The last clause of the section, I may observe, is not very care- 
fully drawn and does not deal with the various questions which might 
arise in such cases and which have been discussed in Lee. '¥1 
(pp. 254-— 260, ante,) 

Gl. A mortgagor seeking to redeem any one 
shall, in the aljsence of a contract to the contrary, be of ^rpro- 
entitled to do so without paydiig an}?' money due under 
any separate mortgage made b}?' him, or by any person u^ojtgaged. 
through whom lie claims, on property other than that 
comprised in the mortgage which ho seeks to redeem. 


llludiXition, 

A, the owner of farms Z and Y, mortgages Z to B for PiS. 1,000. 
A afterwards mortgages Y to Bfor Us. 1,000, making no stipula- 
tion as to any additional cliarge on Z. A may Institute a suit 
for the redeiiiptiou of the mortgage on Z alone. 

This section excludes the application of the principle of consoli- 
dation ui\dei‘ which the mortgagee might insist that all the securities 
held by him should be redeemed together. 

It is not quite clear how cases of the class discussed in Lee. XII 
(pp. 386—387, ante)^ will be dealt with under the present act. The 
section, however, does not touch the principle on which debts are tacked 
against the heir or devisee of the mortgagor, but not so as to give the 
mortgagee preference over other creditors, where the assets are insuffi- 
cient (Talbot V. /"r<?re, 9Ch. D., 5G8.) 

It is sometimes said that if A creates a mortgage in favour of B and 
the mortgage beiiig realized he has a balance in his hands, natural 
justice would seem to point out that he would be entitled to retain the 
surplus and apply it in payment of a general debt due to him. But 
there really is no equity in allowing one creditor, simply because he 
happens to have a mortgage, to retain the balance in favour of himself 
to the prejudice of the other creditors. You cannot make a property 
which has been pledged for the repayment of one debt liable to two 
debts, (hi re Qregson^ 36 Ch. D., 223, and cases cited therein.) 


62 . Ill tlie case of a usufructuary mortgage, the mort- Eight of 
gagor lias a right to recover possession of the property— ary^^'mert- 

(a) Where the mortgagee is authorked to pay himself gaVr to 
the luortgage-uioney from the rents and profits of the pro- 
perty,— when such money is paid ; ■ p * 
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Act IV OP Where the morigagoo authorized to pay himself 

Section siicli rents and profits the interest of the principal. 

” d>;j. ’ money, — when the term (if am^, prescribed for tlio pay- 
— “ ment of the mortgage-money has expired, and the mortga- 

gor pa3os or tenders to the mortgagee the principal money 
or deposits it in Court as hereinafter provided, 

Tlie last clause of this section is not very liappiiy worded ; it, how- 
ever, evidently points to cases in which there is to bo no account of 
the rents aiul profits on the one side, nor of the interest oa the other, 
the former going in Ueu of the latter. 

Accession 63 . Where mortgaged property in possession of the 
gUl^d'^pro- ^Roidgagee has, during the continiiaiico of the mortgage, 

perty. received any accession, the mortgagor, upon redemption, 

shall, in the absence of a contract to the contrary, be 

entitled as agaitist the mortgagee to such accession. 

Accession Where such accession has been acquired at the expense 
virtue of mortgagee, and is capable of separate possession or 

transferreii enjoyment without detriment to the principal propertjq 
ownership. mortgagor desiring to take tlie accession must pay to 
the mortgagee the expense of acquiring it. If such se- 
parate possession or enjoyment is not possible, the ac- 

cession must be delivered wdth the la’opert}^ the mort- 
gagor being liable, in the case of an acquisition nece.ssary 
to preserve the property from destriictioig forfeiture or 
sale, or made with his assent, to pay the proper cost 
thereof, as an addition to the principal money, at tlie same 
rate of interest. 

In the case last mentioned the profits, if an}'", arising 
from the accession, shall be credited to the mortgagor. 

Where the mortgage is usufructuary, and the accession 
has been acquired at the expense of the mortgagee, the 
profits, if any, arising from the accession shall, in tlie 
absence of a contract to the contrary, be set off against 
interest, if any, payable on the money so expended. 

The section would at first sight seem to recognise the rigiit of tlie 
mortgagor to all accessions, however made, to the mortgaged property, 
during the coiitioiiance of the mortgage and not simply to those ac* 
quired by the mortgagee by availing himself in any way of Iiis rights 
as mortgagee. But the first clause may be read as applying to iialiiiv 
al accessions only, wliile the first part of the ' second clause would 
seem oiily to make it obligatory on the mortgagor to pay the mort- 
gagee the expense of acquiring the accession, without saying that lie' 
is^ entitled to it iu all cases. This construe tiou , would I’ender the 
section consistent with principle, as 'well as authority. (See pp. 

^ 104, anie.) ^ ^ 
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C 4 Where the mortgaged property is a lease for 
term of years, an<l the mortgagee obtains a renewal of skctiws 
the lease, the mortgagor, upon redemption, shall, in the 64-565.' 
absence of a contract by him to the coiitraiyg have the “~" 
benefit of tlie new lease. morSaftla' 

This section lays down a more stringent riite than the correspond- 
ii^g section in the Indian Ahnist’s Act, or that which obtaiiisin tfie English 
iaw, according to wliicli the rule a[)piies only when the mortgagee 
obtains a renewal behind the back of* the mortgagor, or where there 
is a tenant right of renewal. (Ncs'hitl v. Trediimick^ 1 Ba, A Bo., 29. 

But see Clegg' v, Edmondson, 8 DeG. M. k G., 787, a partnership 
case.) See idso ilinstration {d) to sec. 3 of the Specific Act. 


63 . Ill the absence of a contract to the contrary, the impUrd 
mortgagor shall be deemed to contract with the mortgagee ; 

(a) that the interest which the mortgagor professes to gagor. 
transfer to the mortgagee subsists, and that the mortgagor 
has power to transfer the same ; 

Q)) that the mortgagor ivill defend, or, if the mortgagee 
be in possession of the mortgaged property, enable him 
to defend, the mortgagor’s title thereto ; 

(0) that the mortgagor will, so long as the mortgagee is 
not in possession of the mortgaged proj^erty, pay all public 
charges accruing due in respect of the property ; 

{( 1 ) and, where the mortgaged property is a lease for 
a term of years, that the rent pa^mble under the lease, 
the conditions contained therein, and the contracts binding 
on the lessee have been paid, performed and observed 
down to the commencement of tlie mortgage ; and that 
the mortgagor will, so long as the securit3/ exists, and the 
mortgagee is not in possession of the mortgaged property, 
pay the rent reserved by the lease, or, if the lease be 
renewed, the renewed lease, perform the conditions con- 
tained therein, and observe the contracts binding on the 
lessee, and indemnif}^ the mortgagee against all claims 
sustained b}^ reason of the non-payment of the said rent 
or the non-porfomiance or non-observance of the said con- 
ditions and contracts {a ) ; 


{(i) Mortgages of permanent tenures are left unprovided for probably 
because tlie draftsman copied the section from the English Act. (See 
snb-sec. D., sec. 7 of the Conveyancing Act of 1881.) It seems that the 
land revenue -will be regarded as a public charge within the meaning of 
cl. (c). (Cf. sec. 76, cL o.) Where a leasehold property is mortgaged 
the mortgagee ought to give notice to the lessor of his mortgage, as he 
would otherwise expose himself to the risk of losing his security# 
{(hdbraith v. 8 II. L, 0,, d\o,) 
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(e) anclj wliere tlie mortgage is a second or siibsequeiii 
iiiciiiiibraiice on the property, that the mortgagor will pay 
the interest from time to time accruing due on each prior 
incumbrance as and when it becomes due, and will at the 
proper time discharge the principal money due on such 
prior incumbrance. 

Nothing in clause (c), or in clause (cZ), so far as it relates 
to the payment of future rent, applies in the case of an 
usufructuary mortgage (a). 

The benefit of the contracts mentioned in this section 
shall be annexed to and shall go with the interest of the 
ii.iortgagee as such, and may be enforced by every person 
in -whom that interest is for the whole or any part thereof 
from time to time vested. 

I’his section is inotlellod on tlic provisions of the Conveyancing Act, 
1881 («ee sec. 7, els. c, d,f,); cl! (/>)of the present section, however, 
is an innovation, aithough scarcely aii iinprovcineiifc. It is evidently 
a crystallisiition of two old cases in the Butkicr Dewany Adalat, and 
will probably be found dillicuit to apply in practice. (8ee p. 277, unie.) 
The last clause only lays down the rule that t!ie covenants run with the 
land. 

I may here mention that, according to the .English cases, tlicre is no 
dillerence in principle between a covenant against incumbrances and 
a coveiiJinfc to pay them olh The American rule, however, is ilillercnt; 
the pJaiiithI being only entitled to nominal damages, unless he bus paid 
so!netliing to the discharge of the incumbrances. (Mayne on Damages, 
pp. 204-205.) 

6(). A mortgeagor in possession of the mortgaged pro- 
perty is not liable to the mortgagee for allowing the pro- 
perty to deteriorate; but he must not cominit any act 
which is destructive or permanently injurious tlieroto, if 
the security is iiisufiicicnt, or will be rendered iiisutticient 
by siicli act. 

Explanation. — A security is insufficient within tlic 
meaning of this section, unless the value of the mortgaged 
property exceeds by one-third, or if consisting of build- 
ings, exceeds by one-half, the amount for the time being 
due on the mortgage. 

This section imposes upon the mortgagor the duly of absfaifiing 
from committing voluntary waste in cases in which the rights of the 
laorlgagee may be prejudiced. If the Goiirt be satisfied that the secu- 
rity is iosufiicieot, it will interfere to prevent wuiste by injunction. 

(/*) As to the liability of a morfcgagccof leascliold for rent, 

V. Blmkart'u^ (II Calc. L, ilep., 32d), Macmtjjhtai v. MdiLki (III (jab, L. 

liCp.j 26»7).- ^ ' 
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(Gootej 770.) It seems that the onus of proof that the security is isi- 
siiflicient wilt lie on the mortgagee seeking to restrain the mortgiigor. 
The explanation embodies the, ordinary rule acted upon by trustees not 
to lend more than two- thirds of the value on land or more than a half 
on house property. Properly speaking, however, a security is insufficient 
when it being worth so niucii more than the money advanced, the act 
complained of is likely to impair the value which was the basis of the 
contract, (/fmg v. Smiih, 2 ila., 243.) It seems that a mortgagor who 
has conveyed the equity of redemption without taking any security as 
an indemnity against his bond cannot have an injunction against the 
purchaser to stay waste on the ground that the land may not be suffi- 
cient to satisfy fciie mortgage. (Kerr on Injunctions, 85, citing Briimleij 
V. Fannings I Johns.) As to the right of a mortgagor to fell timber 
the following English cases may be referred to: — Farrmit v. Lovel (3 
Atk., 7*23); Rimphreijs Y, Harrison (I Jac. k W., 581); King v. 
Smith (2 Hare, 230) ; Hampton v. Hodges (8 Ves., 105) ; Hippeslep 
V. Spencer (5 Mad., 422.) 

It seems that the Act contains an absolute prohibition as regards 
waste by thepnortgagee (ci. (e), sec. 76). The English practice which 
is somewhat less stringent is thus stated in Kerr on Injunctions 
(|). 83.) mortgagee in possession with a sufficient .security may 

not commit waste, and he is bound to do necessary repairs. If, liOw« 
ever, the security is insufficient, he is entitled, so long as he is acting 
bond Jide^ to make the most of the property for the purpose of dis- 
charging what is due to him. He may cut timber, and open mines or 
quarries, but he does so at his own risk and peril. If he itmurs a loss, 
he cannot charge it against the mortgagor, and if he obtains a profit, 
tlie whole of that profit must go in discharge of the mortgage-debt. 
If the security is sufficient, and he has no authority from the mort- 
gagor, he will under sinniar circumstances be charged with his receipts 
iuid disallowed his expenses. If the mortgage be of an open mine, 
the mortgagee is entitled to work it as a prudent owner would do, and 
he is tiot bound to advance money for speculative improvements.” 

Rights and Liahilities of Mortgagee, 

67 . In tho absence of a contract) to tlie contrary, the 
mortgagee has, at any time after the mortgage-money has 
become payable to him, and before a decree has been made 
for the redemptiou of the mortgaged property, or the 
mortgage-money lias been paid or deposited as hereinafter 
provided, a right to obtain from the Court an order that 
the mortgagor*' shall be absolutely debarred of his right 
to redeem' the property, or an order that the property 
be sold. , , 

A suit to obtain an order that , a 'mortgagor shall be 
absolutely debarred of his right to redeem the mortgaged 
property is called a suit' for foreclosure. 

Nothing in this section shall be deemed — 

(a) to autliori^se a simple mortgagee as such to institute 
a suit for foreclosure, or an usufructuary mortgagee as such 


Act IY of 
1882. 
Section 
C7. 


Rigbt to 
foreclosure 
or sale, 



456 


TEANSFEil OF rilOPEilTY ACT, 1882. 


ACT IT OF io institute a suit for foreclosure or sale, or a. mori'ga.geo b}/" 
Seckon conditional sale as such to institute a suit for sale : or 
67. (h) to authorize a mortgagor who holds tlie iiioiigagctds 

— rights as his trustee or legal roprescntativCj anrl who iiiay 
sue for a sale of the property, to institute a suit for fore- 
closure; or 

(c) to authorize the mortgagee of a railway, canal or 
other 'work in the maintonaiice of wdiich the public arc 
interested, to institute a suit for foreclosure or sale ; or 

(cl) to autliorize a person interested in pari only of tlic 
iiiortgage-inonejy to institute a suit relating only to a 
corresponding part of the mortgaged property, unless tlsc 
mortgagees have, with the consent of the mortgagor, severed 
their interests under the mortgage. 

Clauses (b) and (c) are based on tlie practice of tbe English Court of 
Chancery. Clause (b) assumes that the rights of the parties arc best 
worked out by a decree for sale, and not by a decree for foreclosiu’e, while 
cl. (c) is founded upoii tlie inconvenience to the public generally if 
undertakings of the character mentioned in it were liable to be fore- 
closed or sold. In such cases the proper course for the mortgagee would 
be to apply for the appointment of a Receiver. (la re lienie tVc. 
Cb.j 10 Oh. D., 42.) Clause (d) in terms applies only to suits relntiug 
to a part only of the mortgaged property; but, as we have already 
seen, a mortgagee interested in part only of the mortgage-money, can- 
not, as a rule, sue even ia respect of tlie whole witlnout j’oining his 
fellow mortgagees. (See Parsotam v. Mala, I. L. R., IX AIL, 68; 
and cases cited therein. Cf. Palmer v. Earl of Carluh^ i S. & 
S., 423.)^ 

The right of an usufructuary mortgagee to institute a suit for sale was 
discussed in a very recent case in the IUa<lras High Court ( Venhtta 
Sami V. Sxibrmmamja, 1. L. R., XI Mad,, 88.) In giving ji^dgihent the 
Court observed: Whether the mortgagee is at liberty to chum fore- 
closure as of right will depcini upon the terms of the particular 
contract, but the 'contract as defined by the Act. does not im|dy an 
intention that the mortgagee may at his option insist ufiori eitlicr 
remedy as in the case of an English mortgage. Section 07, cl. (a), 
provides that the usufructuary mortgagee b not. enfitled us such, in 
the absence of an express contract to "the contrary, to institute a suit 
for foreclosure or sale. It implies that he can sue only for the one 
or for the other, and not for the one or tlie other in the alternative. 
That tliis is the true construction is clear from secs. 86—81), the latiguage 
of which and, in particular, the w-'ords in sec. 86, * shall tnussfer the 
property to the defendant, and shall, if neces.sary, put the dtdeiidaiit 
into posse.ssioii of the property,’ include usufructuary mortgagees 
among transactions upon v/hich the mortgagee may institute a suit for 
foreclopre or a suit for sale. 

is important to bear in mind the distinction that exists between 
the pow'er of the Court to decree a sale in a suit for forcchi&ure, a!nl tlio 
right of the usufructuary mortgagee a-slbundcil on the c«m'f:ract;; Thi! 
second paragraph of sec, 88 deals with such power and is taken from 44 
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and 45 Vlct., c. 41, s. 25. It was a power constantly exercised by ActIYop 
Courts of in England, and it may be that it is inserted in this 1882. 

act with reference lo a notion wliich was commonly held in this country, SECTiO]::t 
that a mortgage was intended to bo only a security and to be always 
pdeeinablc. In exercising this power the Court is authorized to 
impose sucli terms as it thinks fit to prevent injustice or unfairness to 
the mortgagee.” 


G8. TIio morbo'agee lias a rig-lib to sne the mortgao-or for Right to 
tlio iiiortgage-inoiiey in the following cases only: — moro'^rr, 

(a) where the mortgagor binds himself to repay the muneyV’’ ' 
same : 

(&) where the mortgagee is deprived of the whole or part 
of his security by or in consequence of the wrongful act or 
default of the mortgagor : 

(c) where, the mortgagee being entitled to possession 
of the property, the mortgagor fails to deliver the same 
to him, or to secure the possession thereof to him without 
disturbance by the mortgagor or any other person. 

Wlioro, by any cause other than the wrongful act or 
default of the mortgagor or mortgagee, the mortgaged pro- 
perty has been wholly or partially destroyed, or the 
security is rendered insufficient as defined in section sixty-- 
vsix, the mortgagee may require the mortgagor to give him 
within a reasonable time another sufficient security for 
liis debt, and, if the mortgagor fails so to do, may sue him 
for the mortgage-money (a). 

Clause (a) is a departure from the English rule according to which 
every mortgage implies a loan and therefore a debt. (King v. Kvig\ 

3 P. W., m. s., 358.) 

The ellecfc of the last part of cl. <?, is not quite clear. No doubt 
where the mortgagee is evicted by the mortgagor or a person claiming 
under a superior title, the money maybe recovered back ; but would the 
same rule liohi good if the mortgagee was wrongfully evicteil by a third 
pei’son without any title? It is true the clause speaks of disturbance 
generally, and not simply lawful di.sturbance. But the Legislature could 
scarcely have intended to make the mortgagor liable for tiie capricious 
and wrongful acts of third persons. (Jhabhu v. Girdhari^ I. L. R., VI 
Ail, 298.) In speakifig of covenants to indemnify generally against all 
persons, Lord Bllenbourgh said : ‘‘ The ■ rule has been correctly stated 
tliat where a man covenants to indemnify against all persons, this 
but a covenant to indemnify against lawful title; and thy reason is, 
because, as it regards such acts as may arise from rightful claim, a 
man may well be supposed to covenant against all the world ; but it 
would be ati extravagant extension of .such a covenant if it were good 
against all the acts which the folly or malice of strangers might suggest, 

(a) In 'additiioii to the authorities cited id Lee, II, p, 41, see ?. 

Cfwtiilal (VIII Bom. H. 0. Rep., a, c. j., 119.) 
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' aud therefore the law has properly restrained it, within its reasonable 
import, that is, to lawful title. It is, however, differeiit;, where the 
iiidividiia! is named, for there the covenantor is presumed to know the 
person against whose acts he is content to covenant, and in:t.y, therefore, 
be reasonably expected to stipulate «against any distnrbatice from him, 
whether by lawful title or otherwise.” {N'ask v. Faimpj\ 1 B. & G., 211) 

It appears that if the mortgagee is umibie to obtain possession by 
reason of tlie mortgaged estate not being transferable usulcr the law, 
lie will be entitled to recover his money under cl. (h) of this section. 
The iiiortgagee is not bound in such cases to require the mortgagor to 
give him another security for the debt under cl. (c). (Gimeah v. 
Su/hari, L L. ii., X All., 47.) 

In the case of Ganga v. Lnchnan (L L. R., YlH Ail., 194), 
it appears that by a deed of usufructuary mortgage dated in 1875 a 
sum of lls. 30,000 with interest at lie. 1 per cent, per mensem was 
a<Ivanced on the security of certain property, for a period of ten years. 
The deed contained various provisions for securing the payment of 
interest to the mortgagee, and among these a provision that lie should 
have po.ssession of tlie property and take tlie profits on account 
of interest, the profits being fixed at a certain amount yearly, 
leaving an agreed balance of interest to be pai<i yearly in cash. 
There was also a provision that, in the event of possession not 
being given, the mortgagee might treat the principal money as imme- 
diutely due, and recover it at once with interest at the rate of 
lie. 1-6 per cent, per mensem. The mortgagee did not take possession 
of the mortgaged property, and took no steps to obtain such possession, 
or to recover the money for nine years, during which no interest was 
paid. In November, 1884 , the mortgagee brought a suit against the 
mortgagors to recover the mortgage-money, claiming interest from ihe 
date of tlie mortgage-deed, to the date of the suit at Re. 1-6 per cent, 
per mensem. It was held by the Court that the fair inference of fact 
from the circumstances above described was that the mortgagee waived 
the provisions for securing and recovering the interest, and that the 
transaction must be looked at as simply one of a loan for the specified 
period at the agreed rate, i,e., Re. 1 per cent, per mensem. 

GO. A power conferred Toy tlie mortgage-deed on the 
mortgagee, or on any person on his Tjehalf, to sell or 
concur in selling, in default of payment of the mortgage- 
money, the mortgaged propert}^ or any part thereof, with- 
out the intervention of the Court, is valid in the following 
cases and in no others (namely) — 

(a) -where the mortgage is an Eiigiisli mortgage, and 
neither the mortgagor nor the mortgagee is a Hiiidii, 
Muhammadan or Buddhist, or a member of any other race, 
sect, tribe or class from time to time specified in this be- 
half by the Local Government, with the 'previous sanction 
of the Governor General in Council, in the local official 
Gazette; 

' (6)' "Where, the mortgagee is the Secretary' of, State for 
India in Council;' 



rOWEil OF SALE. 


451 ) 


(c) where tlie mortgaged property or an}^ part thereof 
is situate witliin the towns of Calcutta, Madras, Bombay, Sk(jtk)n 
Karachi or Kaiigooii. ^r.i. 

But no such power shall be exercised unless and until — -- — 

(1) notice in writing requiriiig payment of the ])riiicipai 
money lias been served on the mortgagor, or on one of 
several mortgagors, and default lias been made in pa^nneiit 
of the principal money, or of part thereof, for three months 
after such service ; or 

(2) some interest under the mortgage amounting at 
least to five hundred rupees is in arrear and unpaid for 
three months after becoming due (a). 

When a sale lias been made in professed exercise of 
such a power, the title of the purchaser shall not be 
impeachable on the ground that no case had arisen to 
authorize the sale, or that due notice was not given, or 
that the poiver was otherwise improperly or irregularly 
exercised ; but any person damiiifiecl by an unauthorized, 
or improper or irregular exercise of the power shall have 
his remedy in damages against the peiNson exercising the 
I'iower. 

The money which is received by the mortgagee, arising 
from the sale, after discharge of prior incumbrances, if any, 
to which the sale is not made subject, or after payment 
into Court under section fifty-seven of a sum to meet any 
prior incumbrance, shall, in the absence of a contract to 
the contraiy, be held by him in trust to be applied by him, 
first, ill payment of all costs, charges, and expenses proper- 
13 ^ incurred by him as incident to the sale or any attempted 
sale ; and, second^, in discharge of the mortgage-money 
and costs and other nione}^ if any, due under the mort- 
gage ; and the residue of the mone}?’ so received shall be 
paid to the person entitled to the mortgaged property or 
authorized to give receipts for the proceeds of the sale 
thereof. 

Nothing in the former- part of this section applies to 
powers conferred before this Act comes into force. 

The powers and provisions 'contained in sections six to 
nineteen ' (both inclusive) of the Trustees and Mortgagees, 

Powers Act, 1866, shall be deemed to apply to English 
mortgages, wherever in .British India the mortgaged pro- 


(rt) As to wlieii the iatcrest may be said to be iu arrear, see Ckiekbani 
V, Eiiciinh (18 Cli. D., 419). 
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Sfotion ^ Hindu, Aiuhammadan or Buddhist. 

Tills section reco^sxnises the validity of a power oi sale only in a very 
attenuated form. It has been sometimes said that a mcyt^a.g’ee is a 
trustee of the power of sale, but it is now settled that tin’s is not so. 
The power is given to him tor his own benefit, in order that lie may 
realize his debt and, ’‘if he exercises bond fide for that purpose, 
without corruption or collusion with the purchaser, the Court wjlt not 
interfere even thongli tiie sale he very disadvantageous, unless, indeed, 
the price is so low as in itself to be evidence of fraud.” ( IF«r?/er v. 
Jacoby 20 Ch. 1)., ‘2*20.) But neither the mortgagee nor his agent 
acting for him in the matter of the sale can buy the piaiperfy. 
{JHiiTthison V. Cloiops^ 21 Ch. D., 857 ; and the cases cited therein. Cf 
rHamber w Vemma It, L L. II Bom., 1.) But the mortgagee may 
buy wdth the consent of the mortgagor. (Purma'na?idda,s v. Jumna 
Bui, I. L. 11., X Bom., 4D.) 

The words in professed exercise of sneli power are equivalent to 
purporting to be made in pursuance of the power. A sale, therjsfore, to 
a bond fide purchaser without notice would be valid even if the security 
sliouhi prove to have been sati-^iicd. [Diclier v. AugiiMeen, 3 Ch, 1)., 
600. Cf. Madras D, and B. Society v. Passauha, I. L. R., XE 
Alad., 201.) 

It must not, however, be inferred that a purchaser taking with actual 
lutlice would be protected. The second paragraph of the section only 
embodies the usual clause in a mortgage with a power of sale. But 
such a clause has never been held to protect a purclniser with notion 
of the irregularity of the sale. This propo.sitlon, as Mr. Justice Kay 
observes, ‘commends itself to one’s common sense and reason most 
eiophaticallj because if there be a restriction upon a mortgagee’s power 
of side, and a purchaser buys from the mortgagee, knowing at the time 
that the mortgagee, by reason of not having complied with the con- 
ditions in the power, has no right to exercise the power, it would bo a 
gross injuslice to allow such a purchaser to inaintnin the purchase as 
against the mortgagor.’ {Selivyn v. Garfit, 38 Ch. D., 273. Cf. 
Parkinson v. lianhurv, 1 Dr. & Sm., lAo, Kershaw Kalow, 1,9 Jur., 
974.) however, the irregularity is one, which might have been 
waived, the purchaser would probably be protected if he had reason- 
able grounds for supposing that there had been sucli a waiver. (As 
to the liability of the first mortgagee for the balance of the purchasc- 
nioimy paid over to the mortgagor to a second mortgagee, where the 
first iiyortgtigee had notice of the second mortgage, see g’c. Bmili 
V. Reliance Society, 27 Ch. D., 187 ; 29 Oh. O., 954 C. A.) 

The section speaks only of notice to the mortgagor or one of several 
mortgagors, but not to their assigns. Where, however, the mortgagee 
has notice of an assignment of the equity of redemption either by way 
of mortgage or otlierwise, it would be prudent for him to give notice 
to the assignee of his intention to exercise the power of sale, (Hook 
v. Smith, 1 7 Ch. D., 434.) 

As regards the right of the mortgagor to restrain a sale, dim 
general rule Is that a sale by a mortgagee will be restrained 
only on paymeiit into Court by the mortgagor of the amount which 
the mortgagee swears to be' due to him, 'but this does not apply 
where the Court can see on the terms of the deed that This amount 
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cannot be diie on tlie security. (Bieltson v. Darlow^ 2S Cli. B., 690. Act IV op 
D ist'm^iiisliing Hill v. Kirhvmod^ 28 W. li., 358.) But althoiigii a 
sale may be restrained after an oiler to redeem or to deposit the Sections 
amount of the mortgage-debt, the mere comuieneement of an action 72. 
for redem]>tio!i will not stop the sale. (Jagjivrm v. Shridhar, 1. L. It., ' 

II Bom., 25'2, Of. Adams v. Scoti^ 7 W. 11., 213.) 

A sale by the mortgagee in order to jm.«s an iiKlefeasIble estate must 
be in pursuance of the power to sell. Where, therefore, the deed was 
in the form followed when a mortgagor is the vendor and the mort- 
gagees join ill the conveyance, but the words of conveyance were by 
tlie mortgagees alone and without any contirmation by the mortgagor, 
it was held that the f)iirchnser did jiot, by the deed, acquire an in® 
defeasible estate. {Doaceil v. Wise, III Suth. W. E., 151.) 

70. If, after tlie date of a mortgage, any accession is Accession 
made to the mortgaged property, tlie mortgagee, io the 
absence of a contract to the contrary, shall, for the pur- • 

poses of the security, be entitled to such accession. 

lllustrafioiis. 

(cl) a mortgages to B a certain field bordering on a river. 

The field is increased by alluvion. For the purposes of liis secu- 
rity, B is entitled to the increase. 

(b.) A mortgages a certain plot of building land to B and 
afterwards erects a house on the plot For the purposes of his 
security, B is entitled to the house as well as the plot 

This section is silent as to the right of tx mortgagee to enforce his 
security as against a purchaser, without notice, of the accre- 

tion. It would, however, seem that the mortgagee cannot reduce the 
security by alienating it. {Doed. Gibbons v. Pott, 2 Doug!., 709.) 

It has been held in England that a mortgagee of a lease-hold 
messuage will comprise the good-will of the business carried on there. 

(Chisstim V. Dewes, 5 Euss., 29 ; Cf. Pile v. Pile, 3 Oh. D., 36.) 


71. When the mortgaged property is a lease for a term Renewal of 
of years, and the mortgagor obtains a renewal of the lease, 
the mortgagee, in the absence of a contract to the contrary, 
shall, for tlie purposes of the security^, be entitled to the 
new lease. 

It seems that the renewal need not be in accordance with a covenant 
to renew. It is scarcely necessary to point out that if the mortgagor 
readers the renewal impossible by purchasing the reversion, the estate 
so acquired will be subject to the mortgage. (Coots, 268.) 


72. When, during the continuance of the mortgage, Rights 


the mortgagee takes possession of the mortgaged property, 
he may spend such money as is necessary — 

(a) for the due management of the property and the 
collection of the rents and profits thereof ; 


iigee 
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Act TV OF (h) for preservation from clostriictioip forfeiture or 
. sale; 

SEtnox supporting the mortgagor’s title to the pro- 

- — pert}" ; 

((f) for making his own title thereto good against the 
mortgagor ; and 

(e) when the mortgaged property is a renewable lease- 
hold, for the renewal of the lease ; 

and may, in the absence of a contract to the contrary, 
add soeli iiionej^ to the principal moiiejA at the rate of 
interest payable on the principal, and, where no such rate 
is fixed, at the rate of nine percent, per aiiiiiini. 

Wliere tlie propertjr is by its nature insurable, the mort- 
gagee may also, in the absence of a contract to the con- 
trar}", insure and keep insured against loss or damage 
by fire the whole or any part of such property ; and the 
premiiiins paid for any such insurance shall be a charge 
on the mortgaged property, in addition to the principal 
money, 'with the same priority and with interest at the 
same rate. But the amount of such insurance shall not 
exceed the amount specified in tliis behalf in tlie mortgage- 
deed, or (if no such amount is therein specified) two-thirds 
of the amount that would be required in case of total 
destruction to reinstate the property insured. 

Nothing in this section shall be deemed to authorize the 
mortgagee to insure wdien an insurance of the property is 
kept up by or on behalf of the mortgagor to the amount 
in which the mortgagee is hereby authorized to insure. 

The Aft is silent with regard to the right of tlie mortgagee to fake 
possession of the mortgaged premises. la the case of English mort- 
gnges the law is thus summarised in Bulleu and Leake’s Precedents 
of Pleadings : — Where the mortgage-deed contains no proviso or 
stipulation amounting in law to a redemise, and the mortgagor remains 
in possession after the execution of the deed, the mortgagee ixiay bring 
an action against tlie mortgagor for possession of the premises, unless 
a tenancy, other than one of suRerunce, has been createtl between 
them. {Doe d. Royhnce v. IJgkt/oot, 8 M. k Wh, ; Doe d. Farslet^ 
Y, 2 Q. B., 147.) Where no tenancy other than a tenancy by 
sufferance has been created, it is unnecessai'y for the mortgagee before 
bringing such action to give any notice to quit or to make any demand 
of possession. (Doe d, llohy v. Maisey, 8 B. & 0., 767 ; Doe d Fisher 
,v. GiUs^ 5 Bing’., 421.) 

if the deed contains any proviso or stipulation that the mortgagor 
may remain possession until a certain day or until default in pay- 
ment of a certain sum at a particular time, and it is executed' by the 
mortgagee, it in genera! amounts in law to a redemise; and no action 
for the recovery of the premises can be malntaiued until after such 
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day or default:. (Wtihinson v, Hall^ 3 Bing. N. C., 508 ; Deo d. Lij^ier Act IV op 
V, Gohhein^ 2 Q. B., 143.) In some caseSj however, the proviso or 1882. 
slipu!ati(Hi may amount only to a covenant. See Shep. Toncii. 272 ; Sp.ction" 
Doe //. Parsleij v. Baij, supra ; Cole on Ejectment, p. 464 et seq. 

“Where the mortgage-deed stipulates for payment of a certain sum “ 

on a particular day, and the mortgagor makes default in payment and 
remains in possession of the premises after such default, ati action 
may, in the absence of any new tenancy, be brought agaiiLst him by 
the mortgagee for recovery of the premises widioufc any previous 
notice to quit, or demand of possession. {Doe d. Fisher v. Giles, 
supra; Doe d, Rohj v. Maisep^ sup?'a,) See further, Cole on Eject- 
ment, p. 462 et seq, 

“ Where the snortgagor has no title to possession, the mortgagee 
may, without giving notice to quit, recover possession of the mortgaged 
premises against a tenant who claims under a lease from the mort- 
gagor granted after the mortgage without the privity or consent of the 
mortgagee, unless such tenant has become tenant to the mortgagee, iu* 
unless the lease is one made under 44 & 45 Viet., c. 41, sec. 18. {Keech 
V. Hail, I Doug., 22; I Smith, L. D., 18th Ed., p. 574; Lows v. 

Telford, 1 App. Cas., 414,425.) A mere notice by the mortgagee to 
the tenant to pay rent to him, not assented to by the tenant, will not 
create a new tenancy ; but a notice assented to by payment of rent, or 
otherwise, is evidence from which a jury may infer a new contract of 
tenancy from year to year as between the mortgagee, and the tenant In 

po. ssession. {Browu v. Storey, I M.&G. 117; Rogers v. Humphreys, 4 
A. & E. 299, 313 ; Doe d. Higf^inhotham v. Barton, 11 A.& E. 307) (a). 

“In the case of a tenancy created before the mortgage, the tenant 
will be entitled to posses.sion until the tenancy has been determined by 
notice to quit, or otherwise. 

“ Where a person was in possession before the mortgage adversely to 
the mortgagor, the plaintiil’ must rely upon the title conferred upon 
him by the mortgage-deed, and must proceed against him as in ordin- 
ary cases between strangers. See further, Cole on Bjectsiieut, pp. 473, 

475 et serf BuUen and Leake's precedents, Part I, pp. 503—505. 

It seems that an advance payment of rent to the mortgagor, though 
made in ignorance of the mortgage, will not be g'ood against the mort- 
gagee. (DeNicholls v. Saimle7's, 5 G. P., 589.) 

A mortgagee in possession labours under various disadvantages ; and 
he has been rightly described as a bailiff without any salary. But the 
tendency in modeim times ha.s been towards leniency. In this coun- 
try, although he is allowed the salary of agents for the purpose of 
collecting the rents, no allowance is made for his personal trouble, 
and although allowance is made in respect of actual outgoings, he 
must be prepared, if challenged, to justify every item of his expendi- 
ture. The Act does not deal with the power of the mortgagee to 
appoint a Eeceiver of the income of the mortgaged property (ef. 44 & 

45 Viet, c. 41, sec. 19, sub-seo. 3). But of course nEider sec. 503 of the 
Civil Procedure Code a Receiver may be appointed where an action is 
^ pending. (As to the practice in England, see Kerr on Receivers, 

pp. 29—39, see also Act 28 of J886.) It ought to be noted that under 
the 'Judicature Act a legal ' mortgagee may 'apply for the 'appoint- 
ment of a Receiver. (Tiliei v. Wixon, 25 Gh. B., 238.) 

(^) Seealso (29 Q. B. B., 209). , 
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ActIYop The word ‘-sale'’ in cl. (h) must perhaps be uiiderstoocl ejmdem 
1-SS2. generis with destriictirjn tiiul forfeiture. 

Seo'Imux.^ The Uiorfiitmee will he entitled to expenses inciuTcd in 

— i.>. what !.s evSsoHtiiil to protect tiie iiiorti,oagor*ti title (Sandon v. Hooper^ 
— ^ G IJeiiv., *246), ns well as i:i uinkinsr liis own tide good ai^ainst the 

luortoiiijor, i>iit not, it seems, in defending his title to the inortgiige 
agouiiht a third person. (^Parker v. Watkins, 2 Joints, loth) 

'The mode in which the insurance money is to be applied is dealt 
with in see. 7G. 

It is iieces.sary to observe that if the- security is iii the form of a 
conditiojia! sale or an English mortgage, and the mortgagor elects to 
be foreclosed, he may not be personally sued by the mortgagee for Ins 
outlay. {E:c parte ^ Pawbig.% 2-5 Oh. D., 338.) A properly drawn 
inortguge-deed should, therefore, contain a covenant on the ])arfc of the 
inortg-agor to pay tdl such moneys. It will be noticed that a distinction 
is mhle by the Act between premiams paid for insurance and other 
kinds of outlay by the mortgagee. 

Charge on 73. Where mortgaged property is .sold throiigli failure 

proceeds ui j-y^j ^i^px'ears of revenue or rent due in respect thereof, 

sale.' the mortgagee has a charge 0 !i the surplus, if any, of tlie 
proceeds, after pa^ymeiit thereout of the said arrears, for 
the amount remaining due on the mortgage, unless the 
sale has been occasioned by some default on his part. 

'Fills section, although not very carefully 'worded, is evidently in- 
tended to deal with cases in winch the sale has the eflecfc of setting the 
propertv free from incumbrances. {Premcliand v. Parnima^ I. L. R., 
XY Calc., 546.) 

I may here add tluifc in Madius a sale fur arrears of rent doe.s not 
pass the profierty to the purchaser free from incumbrances. {Pada- 
kmiiimja v, Kutrasimma, I. L. il., X Mad., 266.) 

Right oi 74. Any second or other subsequent mortgagee may, 
tuiie after the amount due on the nest prior mort- 
to im- oil gage has become payable, tender such amount to the next 
luort- pyior mortgagee, and such mortgagee is bound to accept 
such tender and to give a receipt for such amount ; and 
(subject to tliC' provisions of the law for the time being in 
force regoiatiiig the registration of documents), the siibse- ^ 
quent mortgagee shall, on obtaining such receipt, acquire, 
in respect of the property, all the right-s and powers of 
the mortgagee, as such, to whom he has made such tender. 
Rights of 75. Every second or other subsequent mortgagee lias, 
InSugagec regards redemption, foreclosure and sale of the 

" mortgaged property, the same rights against the prior 
Eequlfn oiMBortgagees ■ as Iiis mortgagor has against 

mortga- such prior mortgagee or mortgagees, and the same rights 
against the subsequent mortgagees (if my) as he has 
against his mortgagor., 
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76 . Wlieiij during tlie coutiimance of tlie mortgage, 
the mortgagee takes possession of the mortgaged proper- 
ty— 

(а) lie must manage the property as a person of ordinary 
prudence would manage it if it were his own'; 

(h) he must use his best eiideavoLi-rs to collect the rents 
and profits thereof; 

(c) he must, in the absence of a contract to the contrary, 
out of the income of the property, pay the Government- 
revenue, all other charges of a public nature accruing due 
in respect thereof during such possession and any arrears 
of rent in default of payment of which the property may 
be siimmaril}^ vsold ; 

(d) he must, in the absence of a contract to the contraiy, 
make such riecessaiy repairs of the property as he can pay 
for out of the rents and profits tliereof, after deducting 
from such rents and profits tlie payments mentioned in 
clause (c) and the interest on the principal money ; 

(б) he must not commit any act which is destructive or 
permanently injurious to the property; 

(/) where he has insured the whole or any part of the 
property against loss or damage, by fire, lie must in case 
of such loss or damage apply any money which he 
actually receives under the-policy, or so much thereof 
as may be necessary in reinstating the propert}^ or, if tlie 
mortgagor so directs, in reduction or discharge of the 
m 0 r tgage-mo n ey ; 

ig) lie must keep clear, full and accurate accounts of 
all sums received and spent by him as mortgagee, and, 
at any time during the continuance of the mortgage, give 
the mortgagor, afc his request and cost, true copies of such 
accounts and of the vouchers by which they are supported ; 

(A) his receipts from the mortgaged propert.7, where 
such property is personally oecupierl by him, a fair occupa- 
tiou-reub ill respect thereof shall, after deducting the ex- 
penses ijaeutioned in clauses (c) and (d), and interest 
thereon, be debited against him in reduction of the amount 
(if any) from time to time due to him on account of 
interest on the mortgage-money and, so far as such re- 
ceipts exceed any interest due; in redaction or discharge 
of the mortgage-money ; the surplus, if any, shall be paid 
to the mortgagor ; 

(i) when the mortgagor tenders, or deposits in manner 
hereinafter provided, the amount' for the time being due 
E. B. 0,, T. P, A., - ' , SO 


ActIY of 
1882 . 
Section 
76 . 

Liabilities 
of mortga- 
ill pos* 
session. 
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ActIYop oil tlie mortgage, the mortgagee must, notwitlistaiicling the 
, provisions in the otiier clauses of tins section, account for 
gj-o^g receipts from the mortg.Mged property from the 
— — date of the teinler or from the earliest time when lie coukl 

take such amount out of Court, as the case may be. 
ocea- jf the mortgagee fail to perform any of the duties 
i'jA default, imposed upon him by tins section, he may, wlieii accounts 
are taken in pursuance of a decree made under this chap- 
ter, be debited with the loss, if any, occasioned by such 
failure. 

(See pp. 287—31*2, ante,) 

Questions sotiiefcinies arise as fco wliafc acts on tlie part of the mort- 
gagee amount to taking possession. In England it Inis been held that 
the mere fact of insuring tlie property by the mortgagee or his asking 
for rent, if he does not obtain it, is not sufficient to render him liable 
to account as mortgugee in possession. A mortgagee, however, who 
gives notice to the tenants not to pay their rents to the mortgagor, 
must answer for any loss arising from his conduct if he abstains froiii 
taking possession. A mortgagee is not bound to take possession of 
the whole of the mortgaged property, lie may, if he likes, take 
possession of only a part. lu Imlia, atiornment clauses are not very 
common. As a rule, their edect is to put the mortgagee in the 
position of a mortgagee in possession, as between himself and a subse- 
quent mortgagee, but not as regards the mortgagor. (Harrison £xj}.f 
18 Ch. D., 127b 

The Court rerpiires the mortgagee to be diligent in resdising his 
security, and although he is not bound to make the most of another 
man’s property, he will be charged {or wilful default. He is not, how- 
ever, bound to account according to the actual value of the land ; and 
jf he enters into the receipt of rents he is only charged at the rate of 
rents reserved. If the security consists of a lease at a rent to he 
retained by the mortgagee in discharge of his debt, the account will be 
taken only on the footing of such rent. The general rule on the subject 
is thus stated in Coote on Mortgage, p. 120*2 : — 

The mortgagee is liable if he refuse or remove a sufficient tenant ; 

♦ hut^ the evidence must be di.stinct, and the mortgagee will not bo 

subject to minute inquiries whether he could have got more rent, 
and the like, and he may be excused for not accepting a higher offer, 
if the tenant is in arrear and by removing him the arrear might have 
been lost ; audit is the duty of the mortgagor fco give notice to the 
mortgagee, that the estate may be made more productive ,* and if the 
mortgagor omit to do .so, or is party to any act to prevent the let- 
ting, he cannot charge the mortgagee with mismanagement. 

^‘The mortgagee accounts for rent according to the rate which 
has been reserved, and the rate at which the premises were let when 
he took pos.^essiou will be taken to be the rate at wliich it was let 
during the whole time of his possession, unless the contrary is sliown ; 
and where a lease by the mortgagor to tlie mortgagee is set aside, 
the mortgagee will not be charged with more than the rent reserved 
in the lease, unless it is proved that a, higher rent cook! have been 
obtained j and the rate reserved will be continued mifeikthe first pay- 
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inent after action brought, from which time a fair rent wili be fixed Act IV of 
by the Court; aiid generally tlie mortgagee cannot usually be charged 1882. 
with more than lie 1ms received, or according to the actual value of Sectiojt 
the iaiid, unless it can be proved that, but for in’s gross default, mis- 
Mianugement, or fra, rid, he might have received more,” 

In this country the practice seems to be in some Courts to accept 
the jamaimndi pa[)ers as primd facie evidence of the profits of the 
estate, it being open to the mortgagee in possession to sfiow that the 
amounts entered in them could not with due diligence be collected, 

{Deo Narain Sing v. Naek Pershad, It All, II. U. Hep., 217.) The 
burden of proof is thus thrown on the mortgagee. 

But if the mortgagee enters upon possession in the honest belief 
that he has an absolute title to tlie property, he wili be only bound 
to account for what he has actually receivecf. {Parliinso7i v. Hanhury^ 

L. R., 2. H. L., I.) As a rule, it is not the practice in equity to direct an 
account with wilful default except against bailifis or in cases of fraud 
or breach of trust. The case of the mortgagee would seem to be an 
exception to tins rule, probably, because he is regarded as in the 
nature of a baiiill, though an unpaid bailiff to tbe mortgagor. (See 
tbe observations of Lord Westbury in the case cited above.) In this 
country, it has been held that if the mortgagee continues in possession 
not in the character of mortgagee, but under a dilferent title, he will 
not be liable to account as mortgagee in possession. (N.-W. P., 

1852, p. 7, where the Court considered the mortgage to have been 
in abeyance during the term of a farming lease held by the mortgagee 
under Government.) 

But ifi on the other Inuid, the mortgagee fraudulently denies his 
character as sucli, he cannot afteiuvards turn round and claim the 
privileges of a mortgagee. In the Incoj'poi'ated Society v. Richards^ 

(1 Drury and Warrens, 334), the Lord Ohancellor said : — 

“ T’his is a peculiar case, and cannot be treated as the ordinary case 
between mortgagee and mbrtgngor. Here you set up a title adverse to 
the owner; and when a creditor denies his character as such, and chums 
as owner, I cannot allow him to fall back on his original character of 
creditor, as if he had never departed from it. I will never allow a party, 
who has put the owner at arm’s length, to turn round, when defeated, 
and claim all the benefits attached to the character of a fair creditor.’’ 

A mortgiigee in possession does not render annual accounts, but he 
may be called on for a final adjustment when the mortgage-debt is 
satisfied, or the mortgagor wishes to redeem, (jlause {h) makes a 
distinction between possession and occupation. A man may be in 
possession of an estate without being in occupation of any part of it. 

Any one is in possession of an estate who receives rent from the 
tenants who occupy it. But, except in the case of joint tenants or 
tenants in common, it is impossible for a man to be in occupation if 
somebody else is in occupation. 

AUhotigh the clause speaks of personal occupation, it is evident- 
ly not intended to exclude occupation by a servant. Where, however, 
the mortgagee is not in occupation himself, it must be^ shown that 
the person in actual occupation was let in under such circumstances 
as would place him in tlie legal relation of a servant to the mortgagee, 
and it would not be sufficient to show that he was let in merely as a 
licensee. It does not, however, follow that the mortgagee might not 
be liable as for wilful defauU. {Shepard v, JoneSf 21 Oh. D., 469.) 
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interest. 
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Ill Iijcli.i, us a rule, the account is taken with annual rests, aiul in the 
case ai Jnijit r, Govmd (L L, E,, VI AIL, 303), the rest was made at the 
time at which the Government-revenue became payable. In Englaud 
a rest is made, when the acoi>unt is taken with rests, as soon as the mort- 
gagee has received a snm exceeding the amount of interest due to liim, 
and the annual rests are thenceforth computed from that time. (As to 
the mode of taking accounts, see Jaijit v. Govind^ cited above) (nt). 

If the mortgagee fails to perform any of the duties imposed upon 
him, or makes an unjust defence, not only will he be debited with die 
loss sustained by the mortgagor, but he might also forfeit his right 
to costs. {Kullyan v. Sheo Nundun, XVHI Suth. W. R., 65 ; 
7*fisaduk V. Bem\ XIII Gale. L. Rep., 128 ; Mukhin ,v. Sree Kislieu^ 
Xil Moore’s Iiid. App., 157. Cf. Anhworlh v. Lord^ 36 Ch. D , 545.) 

The last clause contains a legislative reversal <>f the decision of 
the Allahabad High Court ia the case of Ilngliu ¥. Ashrnff 
(L L. R., 11 AIL, 252). 

77. Eotliingin section seven iy -six, clauses (&), (r/), {g) 
and (/t), applies to cases where there is a contract between 
the mortgagee and the mortgagor that the receipts from the 
mortgaged property shall, so long as the mortgagee is in 
possession of the property, be taken in lieu of interest on 
the principal money, or in lieu of such interest and defined 
portions of the principal 

Friority, 

78. Where, through the fraud, misrepresentation or 
gross neglect of a prior mortgagee, another person has 
been induced to advance money on the security of the 
mortgaged property, the prior mortgagee shall be postponed 
to the subsequent mortgagee. 

Fraud and misrepresentation have been defined in the Contract Act 
(see secs. 17 and 18). The words “gross neglect ” are not susceptible 
of any precise definition. In several English cases we come across 
such expressions as “ negligence amounting to fraud ” or “ gross and wil- 
ful negligence,” which is evidence of fraud. But these expressions are 
wanting in precision. Gross neglect or carelessness, therefore, may 
be sufficient to postpone a mortgagee, although he may be perfectly 
innocent of any intention to mislead another to his prejudice, la 
England, owing to the historical distinction between legal and equita- 
ble titles and tfie sanctity which hedges in the former, a legal title 
cannot be displaced merely on the ground of carelessness or negligence, 
however gross (5), In order to have that effect there must bel’raud. 

(a) la Irela.iid half-yearly' rests are made without special direction 
(&mhmb V. Walker, 11 Ir. E, Eq., 415). As to the practice in Ennlamd, 
see L. E., 10 Eq., 497. * 

.(h) The superior efficacy of a legal title ia well illustrated by the rule 
that a legal estate created by a trustee would defeat the rights of the 
cestui que trust, whereas a merely equitable estate created by the trustee 
-would have no such effect. (d\mdori v. Mwtm, 6 L. R., Ed., iSo : 4 L. 
E.,qh, App.,143.) ' 



piuoiliTr. 


tr/uiwe^'^ =■ 

g;';?e6 of the baoeflt of t^ ietali 1 ^ 'I' ‘''T'’"'" " '®- 

flifS priority to the one Svei- i f ff ^ *'l'’'‘*es, 

Jackson, 33 Ch. D, 1 ) P. 

is bn-oss, nnly'^deprile ^a’'*rnoi\o*a°el”" f ‘‘ 

the m(}rtcra|Tee may not onfv'^T pnoritj. The iieofligeuce 

--ecurityto U,U of u S Jo!!:" <>(. P'^fponinf. l,i. 

to those -of others a<Ivanoii!<r i.i,m ®'It' * ''“p ' g«"ce, but also 

son was the only prior mortou"^ee r,f rll'' i ® Pt P'^t- 

*■■^4', It appears that P i Palmer (21 Ch. D., 

siiowed to retain possession ofTbf tide de2r,"' 
bo-Sedoneof the estate-s to A .He subsequently mort- 

deeds, and all the estates fa C obtained possession of (be 

aseertaining tbe position of the dL “dvancei has monies after 

was tbe only prior mortoa'ee It wa i T, i!’"!' 5 «' 
possession of tl.e deeds’ e’mbled P to df ’ ’rT i °‘'*“i“b>g 

encumbered owner; tliat « i,',, J, T ^1,!"® as aii uii- 

deeds acquired priority, and tint r ^alcr'l die 
aseertuining tint 4. f/bad the dLd^ Jo i"" d'Hgent in' 
tli€ same princinle esteiK^ptl i * i hrsfc morttr.'inrgQ 

Tbe isiglisT.' caL" nr ^ 

pi-ior incumbrancer are thus sum,, !’'"‘P''''>"g H*e 

Purchasers, pp. 932, 953:— op;,., T tvi *^, 1 ''' ^“'“'ois and 

ami the otlier equitable. lu tidn .'so Ju. !'^‘y "'d’te.st fs legal, 

postponed to the subsequent LuftablJ Lnl-e‘'< Tr 
mere cartilesstiess or wniit t\f ^f'oiind of any 

iiut the Conn ^iil pXleTe ‘‘‘f ownei? 

etputable estate ; ^ e puoi legal estate to a subsequent 

<mwi«i„,l'‘fl®si‘tVlT"®'' *-‘® 1®"“' f wittimriy or 

m,y !ie liffiirdV, by tlie^ bseiicaVof ossmliMice or coiibivimce 

ss:l;;v£S 

it TObi SJii j'"'*!!* "• '■••k •,«■*,., .lili,„b 

S3.;t, 'i: 'rs .5 ' I'l't 



47G 


TBAlsSFER OF PROFfiRTY ACT, 18S?. 


iuCT IV OF auction, anil professing to liave bought it, ind need A. to execute a 
iy82. coovejance of the property by wliich A. purported to convey it to B, 
Section yoder his power of sale : and B. afterwaids made an eipdfahle morl- 
gage of the estate to C., representing it to be his own and uninciitn- 
bered ; it was heid Unit A, bud by executing the conveyance enabled B. 
to commit the fraud on <7., and must be postponed to inm ; and, on 
the same principle, a vendor with an er|ultable lien for unpaid pur- 
chtise-money will be postponed to a mortgagee frotn the pnrehaeor wh(5 
has been allowed to carry away the title-deeds and conveyance. But 
the mere fact that a siibseqnejit incumbrancer has got the title-ducds 
does not entitle him to priority, unless there has been some active 
€UH>sion or negligence of the kind above described ; and wliere ii person 
lias in good faith lelied on u positive statement by the mortgiogor that 
the Litter is depositing ail the necessary deeds, without any examination 
Into the truth of it, he will not be postponed to a later equitable 
mortgagee, who has got important title-deeds which the mortgagor 
kid in fact kept back.” (See also Lewiis on Triists, pp. 714—717,) 

^ mortgage made to secure future advances, 
OTceifnin the performance of an engagement or the balance of a 
when max accoiiiit, expresses the uiaximiim to bo secured 

inium IS * thereby, a subsequent mortgage of the same property shall, 
ex|jres:sed. jf made with notice of the prior mortgage, be postponed 
to the prior mortgage in respect of all advances or debits 
not exceeding the maximum, though made or allowed with 
notice of the subsequent mortgage. 

Illiistrution, 

A mortgag’cs Siiltaiipiir to his bankers, B & Co., to secure tlio 
balance of his account with them to the extent of Its. 10,000. 
A then mortgages Siiltanpur to C, to secure Hs. 10,000, G having 
notice of the mortgage to B A; Co. and C gives notice to B k Go. 
of the second mortgage* At the date of the second mortgage, 
the balance due to B & Co. does not exceed ids. 5,000. 13 k Co, 
subsequently advance to A sudis making the balance of tiic 
account against him exceed the sum of Ids. 10,000. B. k Co. arc 
entitled, to the extent of Rs. 10,000, to priority over C. 

The law here laid down is different from the rule which obtains In 
England, where the right of the fitst mortgagee to priority depends 
upon whether he had or had not notice of the second murfoage when 
the subsequent advances were made. It is not clear from the Section 
whether the rule applies only to cases in which the mortgagee is 
boimd to make the advance. Unless the application of tlio section is 
limited in tin’s manner, it would unfairly cripple the powers of the 
mortgagor in dealing with bi.s property. As observed by Lord Camp- 
bell, although the mortgagor inis parted with the legal interest, ho 
remains the equitable owner of all his interest not transferred benefici- 
ally to the mortgagee, and he may still deal with hia property in any 
way consistenfcyvith the rights of the mortgagee. How is the first mort- 
gagee, then, injured by^ihe second mortgage being executed, alfchongli 
the first mortgagee havingnoticcof the mortgage, the second mortgagee 
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slioiild be preferred to him ns to subsequent aclvnnees F The first Act IV op 
mortfrfipfee is secure as to past advances, and he is not under any , ASS2. 
obhValion to make any further advances. He has only to bohJ his Section 
linsid when asked for a further loan. Of course, these observations 
(>nly apply where the mortn;<ao;ee has the option to make further ad- 
vances, (J'lophiiiso/i V. RoU, 9 11. L., 522; Brrul/ord Bmldng Co. 

V. 12 A[)p, Gas., 29; Union B. S. v. National B.S., 1*2 A p/p. 

Gas., 53 ; a Scottdi Appeal, the report of which contains the judg- 
nmnifs of the Court of Session, in which the Siiotcli law of secuiity h 
reviewe<].) It wonhl seem that where no maximum amount is fi.xech 
and the security is given on account of the general balaiice of a floating 
account, the p)rovisions of the section would not be ap[)iicable. 

Alortgage debetitnres of joint-stock companies constitute in our 
(lay an importiuit class of securities. But alrhoiigh they may be 
declared to be a first charge on the property of the compan3p they are 
only floating securities, and would therefore attach only to such assets 
as may be forthcoming when the charge is to be made available. 
Debenture-holders, therefore, would not be entitled to priority over 
subsequent aiortgiises properly created by the C(unpany. The reason 
for it is that the issue of debentures by ti company is not intemled 
to prevent and cannot prevent the company from carrying on its 
business in the usual way. If, therefore, a mortgage is afterwards 
made for the purpose of the business and in the ordinary course, it 
will not be subject to the claim of tlie debenture-hohlers. “It would 
be a monstrous thing to hold that the floating security prevented the 
making of specific charges or specific jvliana.tions of property, because 
it would destroy the very object for which the money was borrowed, 
namely, the carrying on of the business of the company. The fact 
is, the only way of making the thing workable is to treat it as 
what is sometimes called a floating mortgage or charge attaching 
on the property of the company in preference to its general liabilities, 
that is, its liabilities to creditors not secured by specific charge, at the 
moment the business is put an end to, either by the appointment 
of a Keceiver in an action instituted by the debenture-boUIers against 
the company, or at the commencement of the winding-up where the 
company is woiind up.” P<?r Jessel, M. II., in Ex-parie Bradsheno^ 

(15 Ch. D., 47*2. Cf Wkeaile?/ v. Silk.s'tojie, ^’C., Co.^ *29 Cli. !>., 715, 
anti cases cited therein. Distinguish In re Horne and Bellardp 
29 Oh. D., 736.) 

SO. No mortgagee pa3bing off a prior mortgage, whetlier Tat king 
■with or without notice of an intermediate mortgage, shall 
tlierel\ 3 ^ acquire my piioxity’^ in respect of his original 
security. And, except in the case provided for h}’* section 
severity-nine, no mortgagee 'making a subsequent advance 
to tlie mortgagor, whether with or witliout notice of an 
intermediate mortgage, shall tliereby acquire any priority 
in i*espect of his security for such subsequent advance. 

The necessity for this section is not quite obvious, ns tlie doctrine 
k»owii as tacking was never recognised in’ this country, and has been 
distinctly repudiated by our Courts upon the groiuul that it rests 
altogether upon an artificial foundutiou. 



472 


TRAXSFEll OK PROPJSBTV ACT, lb&2. 


Act it of 
1882, 
Section 
8i. 


BLirsbiil- 
ling feecu- 
rides. 


Marshnlling and Contribution. 

81 . If tlie owner of two properties mortgages tlieni botli 
to one person and tlien mortgages one of the properties to 
aiiotliei’ person who has not notice of the former mortgage^ 
the second moi'tgagee is, in the absence of a contract to 
the contrary, entitled to have the debt of the first mortga- 
gee satislied out of the property nob mortgaged to the 
second mortgagee so far as such property will extend, but 
not so as to prejudice the rights of the first mortgagee or 
of any other person having acquired for valuable considera- 
tion an interest in either ])roperby. 


The rule hiit! down in this section is narrower than the English rule, 
according to which it would seem to be perfectly immaterial, wl>ether 
the subsequent inortgagee has or has not nofice of the earlier nioiigage, 
{Gib.son Y, Seagrim, ^>0 Benv., 614; Tidd y. Lister, 10 Hare, 157j, 
orei ruling Xrt?2(3?/ y. Duke of Alhof 2 Atlc,, 446.) 'i'he section in 
terms applies only to mortgages, but the principle which underlies 
it wnnld seem to be equally applicable to purchaseis for valuable 
consideration without notice of the mortgage and a fortiori if there 
is declaration or covenant that the estate is free from incumbrances. 
If a mortgagor sells a portion of his equity of redemptitjjt for valuable 
consideration, tlte entire residue, if undisposed of by him, ought to be 
applicable iri the first instance to the discharge of the nu>! tgage, and in 
oase of a bond fide purchaser; and it wouUl be contrary to every principle 
of justice that a purchaser from the mortgagor should be in a better 
position than the mortgagor himself with respect to any of his rights, 
(Per Fiunket, 0., HartUy v. O'Flnheriy, 1 LL k 0. temp. Flunketj 
219.) (See notes to sec. o6 ) 

In England marshnlling takes place where one of two estates in 
mortgage is subject to a portion, or even is the subject-matter of a 
v«)lniitajy sertlement. (Randiffe v. 6 Dow,, 21 6 ; Hales y, 

C'ox, 32 Beav., 118.) Indeed, the principle has been extended in 
favour of a mortgagee of one of two estates cliurged with legacies 
and afterwards mortgaged to two different persons so as to allow 
the mortgagee of one estate to call upon tise legatees to take so much 
out of the other estate as will leave a sufficiency to discharge his 
mortgage (Ex-parte Uarthij^^ k A., 496.) The principle of mar- 
shalling, however, as I have already said, cannot be enforced by one 
subsequent incumbrancer to the prejudice of another. In such cases 
the prior mortgage-debt will be ratably (lists ibuted. (Bm'nes v. Hac- 
.s'ter, 1 Xo. & Coll C. 0,, 408-9 ) For a form of decsee and rule of 
apportionmeist applicable in such cases, see Guiiga v. Ilarisk (VI Calc. 
L. Eep., 336.) 

A surety is entitled to the benefit of mar.dialling. Bsst he has no 
equity to prevent marsballing which will override the surety’s light on 
pijyment of the debt to an assignment of the security. (lieummi v. 
Dubois^ 13 Bq., 159.) 

It ought to be noticed that if the property which is the subject of 
the secomUnortgage is exhausted by the first mortgagee, the former 
will be entitled to stand in the place of the latter as regards any other 
property comprised in the first moitg.agc. This principle cuiq of 
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eonrse, liolt! good only wliere oiarslnilHng may be enforced, as, for Act 17 of 
instunce, where the third mortgage is taken' expressly snS)ject to, and ^ 1882. 
after paytuent of, tlie first and second mortgage. (Iti re Mower's Sectioh 
TnisU, 8 L li. Eq,, 110.) 82. 

d'he pritndple of marshalling is fchtis applicable not oi»ly before the debt 
has been paid, but invtdves tiie right of tlie disappointed creditor to 
stand in the place of the mortgagee having tiie double fund as against 
the other fund to the extent to which it has been satisfied out of the 
subsequent creditor’s security. 

The whole doctrine rests on the ground of the insufficiency of the 
common fund to satisfy the whole of the claims upon it, and lja.s 
therefore, no application where the person with the double fund 
otters to re<lee!n the creditor witls the single fund. (Fisher, p. 66fi.) 

The next section deals with contribution which is only another form 
of marshalling. 

‘‘ Contribution, if it differs from marshalling, does so in specie rather 
than geuerically, in form rather than in nature. Marshalling asid coss- 
ts'ibution are each of them betweeii several persons of their riglifs 
respectively inter se, in respect of a charge or claim wliich affecting all 
of them, or properties belonging to all of them respectively, has been 
or may be enforced in a manner not urqust as far as the person is 
concerned by whosn it was or may be enforced, but not just as between 
the persosis or properties liable — a brancii of jurisprudence known to 
the Oivii law, and which could !iot but beloiig in sojue form more or 
less extensive, to an enlightened system of laws ; in our.s it is well 
established and familiar.” Per Vice-Chaucellor Knight Bruce, in 
Tombs V. Rock (2 Coll. 500.) 

82 . Where several properties, whether of one or several Contribu- 
owners, are mortgaged to secure one debt, sucli properties 
are, in the absence of a contract to the contrary, liable to 
contribute rateably to the debt secured by the mortgage, 
after deducting from the value of each property the 
amount of any other incumbrauce to which it is subject 
at the date of the mortgage. 

Where, of two properties belonging to the same owner, 
one is mortgaged to secure one debt, and theii both 
are mortgaged to secure another debt, and the former 
debt is paid out of the former property, each property is, 
in the absence of a contract to the contrary, liable to 
contribute rateably to the latter, debt, after deducting the 
amount of the former debt from the value of the property 
out of which it lias been paid. 

Nothing in this section applies to a property liable 
under section eighty-one to the ■claim of the second 
mortgagee. 

This section is substentially a reproduction of the English law wlucli 
is thus stated in a well-known Treatise on Mortgage t — 

several estates, whether of one or of several owners, be 
mortgaged for or subject equally (and uut ouc as surety or collateral 
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securih' for the other), to one debt, or if the owner of several e.stafeM, 
liaviiirr mortiia<^ed one of them, charges his real estate with or devises 
it in trust i‘or payment of his debts, and the estates descend or are 
devised to ditlerent persons (for the rtile will not hold where they 
Cdine to the same person), and though one of them pass by a spectfie 
and the other by a residuary devise, the several estates sliall contri- 
bute rateably to the debt; being valued for that purpose, after de- 
ducting froni each estate any other incnnihrancc by which it is ailect" 
ed ; naid a vesKlor's lien being reckoned like any other iticuaibraiice. 
The right of contribution between estates so charged is not aiFected 
by Locke King’s Act, which also does not affect the liability of real 
and personal estate to contribute rateably, when both are included 
in the stiiYie security. So if one of the estates have been mortgaged 
for one debt, and both of them for another, though the first shall 
bear exclusively its own debt, both must contribute I’ateably to that 
which in later ; the amount of the first debt being deducted from 
the value of the estate which has paid it; but if there are succe.ssive 
loans, and successive securities, and nothing to show that one estate 
wins to be charged before another, all will be charged rateably, pro- 
vided there be an actind specific charge upon each estate, and not 
inerely a general charge or liability upon one of them; it being 
necessary in order to raise a case of rateable apportionment that 
each property shall be equally liable. 'I’lie right of contribution ex- 
tends to sureties who are liable for tlie same debt, and whose liabilities 
are contemporaneous.” (Ifisher on Mortgage, pp, 659 — 60.) 

The last clause of the section is also taken foun the English law 
by which the right of contribution is controlled by the right of 
marshalling. The former rigid cannot therefore be exercised against 
an estate whicli is liable to the claims of other mortgagees. (J^uriho^ 
lometi) V. Mill/, 1 Atk., 487.) 

It is necessary to state that if a cho.se an action is pledged to- 
gether with other property, the debtor himself cannot claim a vight to 
contribution. (Fisher on Mortgage, 661.) 

It must be remembered thafct he right of contribution only arises wliere 
there are twr) or more properties available for the debt in equal degree. 
In order that a rigid to contribution may exist, the two properties 
must “ be equally liable.” (Pe?' Lord Eldon in Jllarqnis of Bute 
V. Cunningham^ 2 275;) or as Lord St. Leonards says, there 

must be a common fund. {Avei'allv. Wade^lA. & G., 252, cited in 
In re Dunlop^ 21 Ch. D., 583.) IJut it is, of course, quite compe- 
tent to tlie mortgagor where two or more properties are comprised in 
tlie same security to direct the order in which the securities are to be 


applied intei' se so as to make one, the first, and another, the second, 
and .so forth, available for the purpose.s of the charge. Again, no rigid 
to contribution will arise except where there are special charges. 
A mere general lieu will not, therefore, be suIBcieid for the purpo.se. 
(On the conflicting rights of assignees of two or more estides subject to 
a common charge to cordribution, see Lewin on Trusts, pp. 717-720.) 

Questions of contribution may also arise betweeu persons having 
limited interests and those entitled in remainder. A person having a 
limited estate is not under any obligation to pay off the principal, but 
only to keep down the interest. He shall therefore contribute only in 
proportion to ' the benefit he derives from the discharge of dhc moid- 
guge^debt If the estate is, therefore^ sold 'to pay the , Incumbrance 



DEPOSIT. 


the tenant for life will be entitled to take tlie interest of tbc surplus, ActIVof 
while the capital will belong to the remainderman. (Spence’s Equity, I8S2. 
p. 841.) Segtioxs 

it nmst be remembered that the rule, tliafc the mortgagee wlio piir- S.-i, S4. 
chases a portion of ihe equity of redemption cannot tlirow the whole of 
the mortgage-debt mi tlie residue, does not ajijily to cases in which the 
mortgagee purchases fir value ami thereby diminishes his own security 
bcfnre the residue is transferred to third persons. I'liey can only take 
subject to the mortgage and are not entitled to claim contribution. 

{Gaija V. Salik, I. L R., Ill All., 682.) 

Deposit in Court. 

83. At any time after tlie principal money has become po^vcr t.o 
payable and before a suit for redemption of the mortgaged deposit 
pi’opert}?- is barred, the mortgagor, or any other person Jnoii^ej'tiue 
entitled to institute such suit, may deposit, in any Court onmfrt- 
iii which he might have instituted such suit, to the ac- 

count of the mortgagee, the amount remaining clue on the 
mortgage, 

O O ^ 

The Court shall tliereiipon cause written notice of the Eight to 
deposit to be served on the mortgagee, and the moriga,gee money 
may, on presenting a petition (veruied in manner ])re~ bv man- 
scribed b}^ law for the veiiScation of plaints), stating the 
amount then due on the mortgage, and his willingness to 
accept the money so deposited in full discharge of such 
amount, aiul on depositing in the same Court the mort- 
gage-deed if then in his possession or power, apply fur and 
receive the money, and the mortgage-deed so deposited 
shall be delivered to the mortgagor or such other person 
as aforesaid. 

84. When the mortgagor or such other person as afore- Cessation 
said has tendered or deposited in Court under section 
eighty- three the amount remaining due on the mortgage, 
interest on tlie principal money shall cease from the date 

of the tender or as soon as the mortgagor or such other 
person as aforesaid has done all that has to be done by 
him to enable the mortgagee to take such amount out of 
Court, as the case may be. 

Nothing ill this section or in section eighty-three shall 
be deemed to deprive the mortgagee of his right to interest 
■when there exists a contract , that he shall be entitled to 
reasonable notice before payment or tender of ihe mort- 
gage-money (a), 

{a} Bee Deo Dat v, Mam Autar (I. L» E.,'VIII All, 502), 
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Act IV or Saiis for Foreclosure. Sale or Redemption, 

18S2. 

Section? 85. Subject to the provisions of the Code of Civil 
Procedure, scccion 437, all persons having an iiiterest in 
Pat ties to the property comprised in a mortgage must be joined as 
^.tiirsfor parties to any suit under this chapter reiating to such 
saiHiiur^’ mortgage : Provided that the plaintiff lias notice of such 
jedemp- interest. 

'lliis section seeim to require that prior niortgnirees should be joified 
ns parties to a suit by a puisne mortgagee, but neither a surety nor a 
judgmenr-credit<ir need apparently be added as paities, nor the mort- 
gagor. ill a suit between mortgagee and sub-mortgagee {a). It .seems, 
although tlie section is not very clearly worded, tliat u peason having 
an interest in the mortgaged property cnnnot be bound by a <iecree 
made in his absence, {ilrhougb not made a party to the suit by reason 
of the plaintiff’s not having notice of the interest. But it seems that 
in the alisenoe of fraud he can only unravel tlie accounts by proving 
particular erf ors, (Needier v. Deeble,^ I Ch. Ca.j 299; Godfrey v. 
Chiilmell, 2 Vern., 601.) 

If ail necessary parties to the action are not before the Court, the 
objection ought to be taken at once. But even if no such objection 
is taken, and the fact only comes out in the course of the hearing, the 
plaintiff will not be permitted to proceed. He may, however, have 
leave to amend, which may apparently be given at any time before the 
ffnni decree hn.s been drawn up. (Keith v. Buichei\ 25 Ch. I)., 750. 
8ee also Camplell v. Holylavd^ 7 Ch. D., 166. d’he latter case, Innv- 
ever, cannot be regarded us a precedent under tins Act.) But if the 
action is allowed to proceed, and a decree is obtained by the plaintiff, 
it will be binding on those who are partie.s to it. lu England, if the 
first tenant in tail of the equity of redemption bo a party to the action, 
the decree will bind the remainderman, in the absence of fraud or 
collusion; and the principle will probably be fdlowed in this country 
in the case of a Hindu wid<»w, where the mortgage was created by the 
liusband, (Distinguish Nngender Qhose v. Kamini^ XI Moore’s Ind. 
App., 241 ; where the claim was in respect of a charge mnde by the 
widow. Cf. Mohima v. Ramhhhore^ XXIU 8uth. W. il , 174.) 

As to the necessity of making all persons having an interest in the 
moitgage security or in the equity of redenndion parties to suit.s under 
this chapter, the following cases may be referred to in addition to those 
cited at pp, 1 ;I6 — 140, 215—217. 247—249, ante, (Hughes v. Delhi 
mid London. Bank^ i. L. H, XY Calc., 35; Kuiip?'oso)ino v, Kanitui. 
I. L. R., lY Calc., 475 ; Danlai v. Mekr Chmid, I. L. ii., XY Calc., 70 ; 
Kkiib Chmid v. Kalian, I- E- R.. I All , 240 ; Bishan v. Mannf I ll R.’, 
I AIL, 300 ; All Hasan v. Dhirja, f. L. R., I Y AIL, 518 ; Sita Ram v! 
Amir Begmn, 1. L. il., Ylli AIL, 324; Kadir Baksh v. Salig Ram, 
I L. R., IX All, 474 ; Muhammad v. Akin Sing, 1. L. R., IX AIL, 125; 
Zackmmi ?. Saiig Ram, L L. R, Yill All., 384; Narayau v. FandU’^ 

(a) The section, however, may fairly be read as applying only to 
puisne daimants on the mortgaged premises. In liigland, a mort- 
gagee eisne is not a necessary party to a suit by mortgagee puisne, 
anloss the amount due to the latter cannot otherwise be ascertained. 
(Coote, p. IH$,) 
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rang^ I. L/R., V Bom,, 6So ; Ifugho v. Balkrishin, L L. R., IX Bora., ActIYoF 
128; Nanjandepa Y. Gumlingnpu^ i. L. R., (X Bom., 10; Dullahhim 1882. 

Y. LaksJwiandas^ L. il., X Bam., 88; ISIaro Hart v. Yithalhhai^ SKC'riON 
I. L. li., X Bam., 648 ; Moltan Manor v, Togu Uka^ I. L. R., X Bom., 

224 ; Bhaudiii v. Shekh Ismail^ L L. R., XL Bom., 425 ; Ham Baksli 

V. Mohiind XXI JSutli. W. ll., 42S ; Anumlo Moyee v. Dhofietifho^ 

XIV Moore’s ind. Apr)., 101 ; Braja Nat?i v. KhUat Chandra^ Vlil 

L. Rep., 104; Ariyapniri y. AhimelUj L L. R., XI iMad., S04; 

Gamutmnt v. Narayan, I. Ij. R., YII Bom., 467 ; Punchan v. Alunale, 

II Agra H. C. Rep., 207 ; Bkoop v. Nursing, III Agra H. C. Rep., 

144 ; Hiirdeo v. Guneshee, I Agra H. G. liep., 36 ; Hambtthsh v. Hum 
Lull, XXI Sutli, W. E., 428 ; Mahomed v. Dhuidur, XXV Butli. 

W. !i., 39; Blaqniere v. Ramdhone, Bourke, 0. 0., 319; Doolay v. 

Goolam, II All. H. 0. Rep., 72; Damodhnr v. Kahmi Dass, VILI Bom. 

IL G. Rep., 1 ; K7'U'hna v. Huiry, XXV Sath. W. E., 00 ; Mujeed v. 
i)27t?ar, XIV Surh. W. E.,216.) 

It ought to be meutioued that a defendant to a foreclosure actinn, 
although properly made a party in the first instance, will be entitled 
to his costs which may have been incurred by i»im after a prof>er offer 
to disclaim and to be dismis.sed from the suit. In tl)e case -of (7ree?ie 
V. Fo7*ster (22 Gli. D., 566), where the right of a puisne mortgagee to 
his costs was disputed on the ground that the plain til! was entitled to 
the delivery up of deeds of subsequent date to bis own mortgage, 
and which dealt only with the title to the equity of redemption, the 
Court refused to depart from the ordinary rule on the ground that the 
pkiatifi was not entitled to any such order. 

Foreclosure and Sale, 

86. In a suit for foreclosure, if the plaintiff succeeds, 
the Court shall make a decree, ordering that an account be 
taken of what will be due to the plaintiff for principal and 
interest on the mortgage, and for his costs of the suit, if any, 
awarded to him, ou the day next hereinafter referred to, or 
declaring the anioimt so due at the date of such decree, 
and ordering tliat, upon the defendant i)aying to the 
plaintiff or into Court the amouiit so due, on a day 
within six months from the date of declaring in Court the 
amount so due, to be fixed by the Court, the plaintiff shall 
deliver up to the defendant, or to such person as he ap- 
points, all documents in Ills possession or power relating to 
the mortgaged property, and shall transfer the property 
to the defendant free from all incumbrances created by the 
plaintiff or any person claiming under him, or, where the 
plaintiff claims by derived title, by those under whom he 
claims ; and shall, if necessary, put the defendant into 
possession of the property; but 
that, if the payment is not made on or before the day 
to be fixed by the Court, the defendant shall be abso- 
lutely debarred of all right to .redeem the property. 
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AcTJYor It 13 sotirci^Jy necessary to poinc out that there can be no foreclosure 
until (iffaiili lias been made by the mortgagor so as to entitle the 
SECiiox mortgagee to call in the moi tgago-monej. If no time is fixed for 
payiaent in the deed, the mortgagee may demand payment at any 
— ■ tisne, and if the dobfc is not then paid, may proceed to foreclose. 

In Kngl^^b mortgnges, there is fre(juently a covenant not to call ii! 
the money duiing a ceitain term. If the coyenant is absolute, there 
can be no foreclosure till the term expires. But if, as is generally the 
case, the coYcnant is subject to the condition that tlie interest shall be 
regularly paid by the niortgagor, he may be foreclosed at any time 
alter default iti payment of interest (a). But the default may, of course, 
be waived. The s.une observudon will apply to the other covenants 
of the mnrtga«ior, if any, contained in the mortgage-deed. In other 
woriK ‘mvhenever that has occuned by leason of ■which the mortgagor 
has lost his right under the deed to call for a reconveyance of the 
property, ami he can only get back the mortgaged premises by virtue 
of die right of redemptioit which the Court of Equity still preserves 
to him, then also that Com t allows the mortgagee to come hi and insist 
tliat the mortgagor shall elect between the exercising of this right of 
redemption and being foreclosed.” (Per Fhetii’) in S/ioros/iee JJaia 
v. Nimdalali, XIII Suth. W. 11., 304^ 

It seems that a covenant not to call in the money during a definite 
perioti will prevent the mortgagee during Uie term from suing not only 
in respect of the mortgage-debt, but also in respect of any claims 
which he may have against the mortgagor in respect of the security, as 
for pjiyment of rent or any other outlay iu respect of the mortgaged 
premises, (Fi.^her^s Mortgage, p. 330.) It is liardlj necessary to state 
that a mortgagee will not be prevented by ati administration suit from 
proceeding witii his remedies against the mortgaged premises. (IO'isi 0 ’> 
Mohiny v. Bama Chvrn^ 1. L. U., VII Calc., 733.) 

I luive already pointed out the mode in which accounts are taken, 
in an action either for foreclo.'^ure or redemption, and that neither the 
mortgagee nor the mortgagor is at liberty to withdraw from the taking 
of accMunUs when they appear to be going against bim(&). ITiis is dis- 
tinctly laid down in the case of Doolee v. Omda (1. L. IF, VI Calc., 
377 in which it is pointed out that the essence of foreclosure and 
redemption suits is that each party is entitled iu such suits to enforce 
his rights, and ihtit if the balance is against any party, he must pay it. 
In the same case where the mortgagee churned tt) have been iu pos- 
session under an agreement distinct from his mortgage-title, mider 
which he obtained a decree in iMay 1862, the Uourt, in laying down 
tfie principle on which the accounts should be taken, observed 
We are of opinion that an account should be taken half-yearly <vf 
tbe interest due from the mortgagor under the mortguge-dectl, and 
that, from such half-yearly amounts of interest, should be deducted 
the rent payable, but unpaid by the mortgagee during such half-year 
niuler any contract for po.ssession, separate and independent of the 
mortgage; and if, for any period the mortgagee was in possession, 

(a) As to the usual coveuaute iu a properly drawn morWatra cqq 
Mankliya v. Baroda (I L. R., IX Calc., 355.) 

(h) Cases, however, may occur in which the Court would be justified 
iu staying proceedings, for instance, where the aecounts are asked for 
vexatioiisly and unreasonably. (Taylor v, Mmtyn, 25 Ch. D., 48.) 
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rent becfsme clue under any such separate or indep^^Hlent contract, Act lY of 
durini^ such period, he shmiid be churned as a inortfjjigee in possession. 1<582. 
The balance of interest half-yearly (if any) will not cany interest Sec'itox 
up to the date of the clecree. But an account rnnst be made up, as 
on tlie date of the decree of the ]‘2tli May 1862, of tlie primdfjal and ~ 
interest, after nnaking such deductions as I have mentioned, due to ttse 
pluintiil at that time. Upon that aggregate amount ijiterest will 
again be calculated at one per cent, per mensem, and against the subse- 
cpient half-yearly accounts must be set off the amounts payable and 
unpaid by the mortgagee in respect of rent under any contrtict for 
possession, separate and independent of the mortgage ; and for any 
period uncorered by such separate and independent contract, such a 
Slim as should be charged against a mortgagee in possession. 

“ I'he acciiunts being so taken, the mortgagor must pay the balance, 
if any, found due from him on such account, to the plaintilr', tdie mort- 
gagee. On tlie other hand, if a balance is found due from the plaintill, 
the mortgagee, to the defendant, the plainiid must pay such balance 
to the defendant.'’ (As to the circumstances under which a settled ac- 
count may be re-opened, see Eyre v. liu^hes^ 2 Ch. D., 148 ; Daniell v. 

JSinclair, 6 Apip. Gas., 181.) 

I ought to add that when the mortgagee has been overpaid, he may 
be ordered to pay the balance due from him with interest from the date 
of the institution of the suit. And this is stated to be the general 
practice in Jttnoji v. Janoji (L L. R., Yll. Bom., 185). on the autliority of 
Betosfs well-known Treati.se on Decrees (u). (Cf, Qmrrell v. Becltford, 

1 Mad., 269 ; where it is put on the ground that the demand was 
made at the time of the filing of the bill, and ought to have been then 
coni[died with.) In the recent case of Charles v. Jones (So Ch. D., 544), 
a stricter view of the liability of the mortgagee w.as, however, taken by 
the Court. It is true that the claim in that case related to the surplus 
proceeds which were retained by the mortgagee after a sale under a 
power. But the observations of the learned Judge are very general. 

I'he mortgagee, it i.s said, takes bis mortgage as a security for his debt, 
smd has tluirefore no right to be in po.s.session of the estate after he 
has paid himself what is due to him. He then liolds the property far 
the benefit of the mortgagor. His duty is then to say, ‘I have paid 
niy debt, the surplus does not belong to me, and I wish to hand it 
back to the person to whom it belong.?.’ The Court further observed 
that it is the duty of the mortgagee to set apart the surplus in such a 
way as to be fruitful for the benefit of the person entitled to it, ami 
to whom, to that extent at least, the mortgagee stands in a fiduciary 
relation. (See also Wilson v. Metcalfe^ 1 Russ., 530 ; Af^lmorih v. Lord, 

36 Ch. D., 545.) 

I have already stated that you cannot imply a contract to pay a cer- 
tain rate of interest as such. But a pinintiii may recover interest by 
way of damage.?, although there Is no express contract to that effect. 

In the case of Mmsah Alt v, Qulah Chand (I. L. E., X All, 85), a very 
important distinction is drawn between the interest payable on a mort- 
gage a.s sfich, and damages recoverable by the plaintiff by reason of the 
wrongful witliliolding of the principal sum. I may, however, be per- 
mitted to observe that this distinction which may be followed by very 

(a) This rule, however, was not followed in the above case, which 
was governed by the Deccan Agriculturists’ Belief Act, 
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IctIVoF seHoiis consequences to the mortgagee, coiiltlliardly Iiave been present 
1.S82. tf) the oiiiid of rhe iititlior of this Act in which we hmi the word interest 

Skctio:^’' used throughout without refeience to any aach distinction. An ex- 

aiuinutinn of the Engiish coses will also, I venture to tliink, show 
tint dumuires payahie by reusoii of default of payment at a fixed day 

are freneridly known by the name of and treated as interest. In 

Caledonian %. Co. v» Carmichael (Law iiep., 2 II. L., 8c , 56, 06), 
Lord Westbury says Interest can be demanded only in virtue of 
a contract expressed or implied, or by virtue of tlse principal sum of 
money having been wrongfully withheld ami not paid on the day w'heii 
U ought to have been paid.” (See also Fisher’s Mortgage, pp. 879-880, 
and ti»e cases cstiul there.) («) Similar langtiage has been employed 
by other learned Judges and adopted by the legislature in this country 
In Act XXXII of 1839, which is based upon the well-known English 
Statute (3 and 4 "Will. IV, c. 42.) The only substantial difierence, 
therefore, it seems to me between interest as such and damages in the 
nature of interest consists in the fact that in the one case the debtor is 
bound by the tenns of his contract, while in the otlier some measure of 
discretion is vested in the Court. But the damages, it is subiuittod, 
ought to be regarded as part of tlie mortgage-debt just the same as the 
interest due to the cre<htor under the terms of an express agreement. 
(Deew Dnyal v. Het Narain Singh, L L. li., II Calc , 41.) 

And this biingsrae to anotlier vexed question— I mean the distinction 
between interest and a penalty, a que.st!on on which, as observed 
by Jessel, M. R., it is not unlikely that learned Judges will diflcr 
in future as they have differed in times past, it Is imposNible to 
reconcile the various reported cases on the subject, as a very thin 
line would seem to divide the two. The only principle that can be 
safely deduced from tiie authorities is that, since the refieal of the 
usury laws, a person is free to contract to pay any rate of interest 
that he chooses upon money borrowed by him, althougli, even on this 
point, we can trace in some at least of the reported cases the influence 
of that half conscious repulsion to the doctrines of political economy 
to whicfi Sir Henry Maine alludes, (tillage Commnnitie.s, p. 195, 
See Cknkar v, Mir, I. L, R., II Ali, 715; Kharag v JBhola, I. L. It. , 
iV All., 8; Dipmraiu v. Dipan, 1. L. R., VIII All., 185, which 
lays down that interest at au increased rate as well as compound 
interest cannot both be recovered; Bansi v. Buali, 1. L. R., HE AIL, 
260, wliere Stuart, C. J., says “ the condiiion as to interest by its very 
enormity writes itself <lown as a penalty.” Cf, Venkittn v. liamba, 
I. L. U., I Mad, 349. But see Chhah v. Kamta, l, L. R., VII 
All, 333 ; BMeo v. Gokal, I. L. R., I All, 603) (5). 

We must remember that equity, of which very vague notions art» 
sometimes entertained, cannot relieve a debtor from the performance of 
his agreemeitt simply because the interest is exorbitant. There must 
he something more to entitle a person to relief, for instance, timt the 
parties were not on an equal footing or some other circumstance tending 

{(i) In England, interest, though not expressly reserved, is payable 
on a mortgage-debt (Fisher, p, 878) ; but the practice in this country 
would seem to be dilferent. (See the oases cited in Maepherson, p. 114.) 

(h) It may be noted that in the last two cases the Court thought that 
there was a sufficient covenant to pay interest at the stipulated rate so 
long as the money was not repaid, although there were no distinct words 
to that effect in either of the two deeds. 
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to prove fraud or nniliie influence. (Macliiniosh y. Wingrove^ I. L. R.j Act IV op 

IV Gale., LIT ; LalH v. Ram Prosarl, I. L. IL, IX AIL. 74, DUtinguhh 1882. 

Mae/fmlosli v. I/iwt, I. L. II ,li Calc., 202 ; Kami/n v. Rnl/, i. L. IL, XII Sectioxt 

Oalc., 2*25; and the Cfues cited in the report). Some at least, it not all of 

the cases to the coiitrarj appear to be based on the practice of ilic English ' 

Court of Chaiiceryj as to which Loid Justice Liudlev in a recent case 

said “wdietlier relief was given on the theory of oppre'^sion, or oil the 

theory that the parties could not have ineaut what they ^aid ; that it was 

too absurd ; or whether relief was given by reason of the usury laws, I 

do not know ; it is an antiquarian research which I have not prosecuted.” 

V. RmR/i, 21 Oh. D„ 274.) In the same case Jesse), M. IL 
observed: — tlduk it necCwSsary to say so mueli because I have 
always thought, and still think, that it is of the utmost importance as 
regards contracts between adults— pei sons not under disability and at 
arm’s length — that the Courts of law should maintain the performance 
of the contracts according to the intention of the parties; that they 
should not overrule any clearly expressed intention on the ground that 
Judges know the business of the people better tlian the people know 
it themselves. I am perfectly well aware that there are exceptions, 
but tliey are exceptions of a legislative character.” 

The Indian Contract Act has swept away the historical if somewhat 
inconvenient distinction between a penalty and liquidated damages, and 
has no doubt to a certain extent restrained freedom of contract, The 
effect of the section was considered by the Calcutta High Court in 
JIIaeh?iiosh v. Crotc (1. L. H., IX Calc., 689), and a distinction was 
drawn between an agreement to pay an increased rate of interest from 
a future day and an agreement to do so from the date of the bond, 
the former being regarded as a substantive part of the contract, and 
the latter only in the nature of a sum named in the contract within 
the meaning of sec. 74 of the Indian Contract Act. (See also Mafhim 
Persad \\ Ltiggon Koer^ 1. L. R., IX Cnlc., 6L5; Sungat Lai v, 

Baijnaih, 1. L. II., XIII Calc., 164; Jagana v. liagii, L L. R., IX 
Mad., 276,* Masaji v. Syann^ VI Bom. H. 0. Rep., 7; Maiojt v. 

Hmen^ Ihid^ 8 ; Vengid v. Chalu^ I. L. R., Ill Mach, 224 ; V^iM 
V. Rapmia, I. L. R., VI Mad., 167 ; Bansi v. Bmli^ I. L. R., Ill 
All., 261 ; Khirr am Y, Blioivani^ l.Jj, R., Ill AIL, 440; Mazliar v. 

Sa?'der, I. L. R., II AIL, 769; Kliorag v. Bhola^ L L. R., IV -AIL, 

8.) (a). 

In thecaseofiIo 2 }V 2 o/^' SingY. Shah Alz(L L. R., XIV Calc., 248), how- 
ever, the Court refused to follow the feregoiog decisions upon the ground 
that an agreement to pay an increased rate of interest was not regulat- 
ed by sec. 74 of the Gootraefc Act, but by sec. 2 of Act XXVill 
of 1855, and the decision of their Lordships of the Frivy Council in 
Baikisseti v. Emi Bahadoo}\ (I. L. R., X Calc,, 305,) was referred to in 
support of this view. A stipulation to pay a certain rate of interest 
and a higher rate in default of payment at a fixed time could not, it was 
pointed out, be regarded as ‘‘ naming a sum ” payable in case of breach, 
but simply amounted to fixing two different rates of interest payable 
under two different sets of circumstances. (Arjan v. Asgar^ L L. R., 

XIII Calc., 200 ; Basamyya v. Suhha, I. L. li., XI Mad., 294 ; Ban-- 
wari V. Bhiliammad^ I. L. K., IX AIL, 690 ; Naram v. Ckait^ I. L, R., 


{a) It is, however, worthy of notice that the distinction drawn by the 
Calcutta High Court is not noticed in any of the Allahabad cases. 

B. B. a., T. P, A. 81 
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Act I Y or ¥I AIL, 179; Bhola v, Faieth^ I. L. R., ¥I All, 63; Kunj ?. JlaM^ 
1382. I. L. R., VI All, 64; Aruliiw Wahi^ II Mad. JI. C. ilep., *205). 

Section It may also be added that to apply sec. 74 to agreements io pay an 
iiicieased rate of mtere&t would be scarcely consistent with a well- 
" known canon of construction which says that special Acts are not re- 
jteuled by general Acts. “ In passing special Acts,” says Wood, V. G., 

the Legisiatnre had their attention <lirected to the special case wiiicli 
the Act was meant to meet, and considered and provided for all the 
circiiuistanees of that special case; and having so done they are not to 
be considered by a general enactment passed subsecpiently, and making 
no meidion of any such intention, to have intended to derogate from 
that which by their own special Act they had thus carefully supervised 
and regulated.” (Fitzgerald v. Ckumpneys^ 2 J. & H., 54, 55.) 

Then, again, it seems to me that an agreement to pay an increasetl 
rate of interest if the debtor does not pay at a certain time, is substan- 
tially the same as an agreement to pay the higher rate reducible in the 
ease of punctual payment to a lower rate ; an agreement which seems 
to me perfectly unobjectionable, and against wliicii equity ought not to 
relieve if the early day be suffered t(» pass without payment. It is true 
that a distinction is made by the English Court of Chancery between iliese 
two agreements ; but a very eminent Equity Judge in speaking of tin's 
practice said : ‘‘lam sorry it was so settled, because anything more 
irrational than the doctrine, I think, can hardly be stated. It entirely 
depended on form and not on substance.” {Per Jessel, M. R., in Wallk 
V. Small, 21 Oh. D., 26L) 

As the authorities now stand, an agreement to pay a higher rate of 
interest will not be regarded us a penalty, merely because it is payable 
from a date prior to default. It only amounts to the substitution of a 
higher for a lower rate of interest in a given state of circumstances, 
i should have thouirht that the judgment of their Lordships in BaU 
likspn V, Him Baliadoor (I. L. il., X Calc., 305), was conclusive on the 
question that such an agreement was not penal; but it has been 
suggested in some recent cases that there may be a distinction between 
an agreement io pay interest as such, and one to pay compensation or 
damages fur the iion-paymeid of the principal or interest as the case 
may be at the appointed time. {Bmmari v. Muliammed^ I. L. IL, iX 
Ail, 690; Basavaijya y, Subba Uajii, 1. L. il., XI Mad., 294^. It 
seems to me, however, with the greatest respect, that this distinction 
by introducing the element of reasonableness in such cases is open to 
the objection which has been made to Judges putting a different 
meaning on a contract from that expressed by the parties them- 
selves. 

I ought to mention that it has been suggested that the Court may 
properly regard an agreement as penal, although it provides for the 
payment of interest, if the clause was intended not to regulate the terms 
on which the loan was to continue, but only to prevent its continuance 
by imposing a penalty for the default. The proposition may be sound 
in principle, but I fear it cannot be a 2 >plied in practice without arming 
the Court iiidirectly with a power to regulate the terms on wbicli money 
should be lent. 

It is necessary to state that the rule of Hindu Law known In 
Bombay as the rule of Damdupat as a part of the Hindu Law of 
Contract, w the hw as between Hindus in the High Court in its ordi« 
nary original civil jurisdiction. {Nobiii v, Eomesli^ I. L. K., XIV Oale., 
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781.) (a) Cut (he rule will 3iofc be applied in llie ca<^e of a mortgagee in 
possession when the account is taken on both sides, the mortgagee being- 
debited with the reiits and prolits. (NufJui JJhaiv. JMulcliaud^ V lioun 
II, C. Rep y 196.) But no exce}>tion will be made when tlie account is 
ordered against a person not as mortgagee in possession, but bj way of 
ine.sne proiits as ag.n'nst a wrong-doer. 

The only oilier point in coiinectiou with the question of interest, it 
IS necessary to staie, is that, aUhougli ordinarily notwitlisiandiiig a 
covenant to pav interest at a certain rate so long ns the piincipni or 
any part of it reiiiains unpaid, interest at such rate can only be cLiiiiieil 
as of right only down to the inbtitution of the suit, it seems that in 
taking the accounts under this Act, the well-known practice of allowing 
the mortgagee intere.st at the stipulated rate down to the date of the 
final order for foreclosure or sale will bo followed by the Court. 

( BeichambeiVs Practice of the Civil Courts, p. S33. Villial v. Dhondi^ 
Bom. P. J. 1884, p. 44.) 

It may be observed that the period of six months usually allowed to the 
mortgagor to redeem may be curtailed if the mortgngoris willing to ex- 
orcise his riulifc at an earlier period in order to avuiid tln-^ payment of In- 
terest for the interveiiimg period to the mortgagee. {Nazir v. Mehidi^ 
VII Calc. L. Rep., 206 f Clmioohll v. Miller, VII Gale. L. Rep., 267.) 

Neither Ibis section nor the other sections in the Act relating to suits 
for sale or redemption deal with the ca.S0 of several successive mort- 
gages. In such cases, the secoinl mortgagee has the first right to redeem 
and is liable to be foreclosed in default of payment. The second mort- 
gagee being thus removed out of the way, an account is takeii of the 
subsequent interest and costs due to the first mortgagee, the third mort- 
gagee being entitled to redeem on payment of such interest and costs 
together with the amount originally certified to be due to the first 
mortgagee. In default, he is in his turn liable to be foreclosed, and the 
same process is followed in respect of the other mortgagees until 
the mortgagor himself is reached, when he will have the option of 
redeeming the mortgage or will be foreclosed, the estate in the latter 
case being vested in the mortgagee free from nil incumbrances {h), 
i ought to state that in the event of a puisne mortgagee redeeming 
an earlier mortgage, a subsefpient mortgagee will be entitled to redeem 
only on payment of the debt due to the mortgagee who redeems the 
property on his own security, together with the money paid by liim as 
the price of redemption. Ib is scarcely necessary to add that the debt 
due to the mortgagee will include payments which the mortgagee has 
a right to treat as part of the mortgage-debt. 

{a) la this case the rale of Hindu Law was applied, although, it was 
clear from the directions given by the learned Judge by whom the 
accounts w’’ere ordered, tha t the question was not present to his inind. 

{!)) As to the mode of computing interest in such cases, see Mltim v. 
Cufleiii (19 Ch. B,, 49.) 1 ought to mention here that the present 
tendency of the Court is to give but one time to redeem, {Smith v. Ohling^ 
25 Oh. D., 462 ; ^Intual Sockiy v. Langley, 20 Ch. B., 680 ; Platt v. 
Mendel i 27 Cli, B., 246 ; Lodle v. Manley ^ 28 Oh. B., 664.) As to the" cir- 
cumstances under which an immediate decree for foreclosure may be 
made, see Wolrerhamjdon Oo.y. (24 Ch. B., 707.) For a form 

of decree where the action combines both a claim on the covenant and 
a claim for foreclosure, see Mimr v. Laey 4’ Oa, (23 Ch. B., 636 ; C. 

31 Ch. D., 42), BmUer v. 3Iyaii (28 Ch. B., 181). 
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The riiilit of a morto‘'io;’ee who redeems a pnor nioid^atye to oiaim 
from a subsequent incumbrancer not only the price of reilemptioiu but 
idsotlie aoioiint due to himself will not, it seems, be taken away or in 
any way <pialitie(l by the mere fact that his mcjrto.iee includes only a 
part of the property compiised in the prior security. Tiie que^ttou 
was discussed vmy (ally in a recent English case {Muiual Society 
V, LaugUi]^ 32 Cb. D., ddO). 'I'lie facts were shoitly these; A mortgagor 
who was entitled to a reversiouury interest in the residuary estate ot a 
testator and also to a life interest in certain sums of money, mortgaged 
both his reversionary and life interests to diilereiit persons before 1872 
when he mortgaged his reveisionary interest alone to the defendant 
Langley The mortgagor afterwards made live subsequent mortgages 
ot his life interest to the plaintitls, wlio subsequently took a transfer of 
the secuiities prior to the defendant’s mortgage of 1872. An action 
having been brought for foreclosuie of the reversionary and life interest, 
it was held that, although the defendant’s mortgage included only one 
pHiperty, he was entitled, on paying of! the mortgages which w^ere prior 
to bis own seciiiity, to an assignment of both the properties, and not 
simply of that on which tlie debt due to himself was secured. In giving 
iiulgmenl Lord Justice Cotton said : Just let us see what the position 

of Mr. Langley was before the plain litis took their subsequent 
mortgages on the life interest, lie had a mortgage only on the rever- 
sionary interest, 'fhen he would lave been foreclosed at the instance 
of the first mortgagees of the two classes of property, unless he paid oil 
the entirety of their debt and, if he paid of! the entirety of their debt, 
there being no subsequent moitgage, and the only interest being that 
of tlie mortgagor, he would have been entitled to have handed over to 
him the entirety of the property which was a security for tliose debts, 
it is very true that he had no interest wh.atever in the life estate, he 
had an intere«?t only in the reversiomil propeity; but if he wished to 
redeem, or wished to avoid foreclosure, he must pay oif tlie entirety of 
the debt due to the prior incumbrancer upon Ihe property mortgaged 
to liim,_^aiul also upon the other property. It would have been the 
right of the first mortgagee to require this, and it would have been his 
right if he had wished to redeem on this footing. That being so, sub- 
sequently to that, ^the plaintifis got a mortgage upon the life interest, 
and upon the life interest only. In my opinion by so dealing with the 
life interest, the mortgagor could not alter or vary the riglits which, 
not by contract, but from his position, as a matter of equity arising from, 
that position, Mr. Langley was entitled to, previously to the time when 
the mortgagor granted the subsequent mortgage to the plaintiffs. In 
my opinion it is not a question of tacking, and it could not be support- 
ed upon that. Nor is it a question of consolidation. It does not rest 
upon either of those two grounds, but upon the principle that nothing 
which the inortgagor could subsequently do by dealing with the equity 
of redemption could interfere with or prejudice his prior mortgagee, 
Mr. Langley. In my opinion the decision was wrong, and the proper 
form of decree will be upon the defendant paying whatever is due 
upon the previous mortgages, both of the life interest and the rever- 
sionary interest, he may redeem both those properties and have them 
assigned to him. When he has done that, so far as the plaintiia are 
the next incumbrancers to him, they will be entitled to redeem him, 
“i^donot think it is necessary to go through all the cases. The 
principle has been enunciated in those consolidation cases, that nothing 
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wliicli tiie iiiortf;^agor 5 the owner of the eqiiifev of redemption, may do, 
can prejodice the position of his previous mortgfsgee, so as (o subject 
him to greater responsibilities, or subject him to a greater biirdeis 
than lie would have hud but for iliose dealings with the equity of 
redemption. It is said that that is immateriah and that Mr. Langley 
is getting something as to which he had no security whatever. Now 
he is getting it simply in this way — to avoid foreclosure, and in order 
to reileem and to make himself tirst incumbrancer, he is entitled to pay 
od, and he may be required to pay ol!, not part only, but the entirety 
of the mortgages, and the debts due upon the previous moituages; 
and if lie pays of! the entirety of the debts, or can be compelled to do 
so, in my opinion it would be wrong to give him part only of the 
property upon which the debts were secured.’’ 

Lord Justice Fry added : With regard to the first point, it appears 
to me that the plaintifis can obtain no better lights for their mortgage 
of 1876 than the mortgagor himself had at that time. Now how do the 
facts stand at that time ?L^t that time the mortgagor had not only mort- 
gaged to the five earlier mortgagees from whom an assignment has been 
taken by the plaintill's, but he had mortgaged to the defendant Langley. 
He had mortgaged to Langley the reversionary property, and that placed 
Langley in this po&iiioii, lie was liable to have his interest in that 
property foreclosed, by the prior mortgagees, who were for the most 
part mortgagees not only of the reversionary interest in the property 
but of the life interest of the mortgagor ; and, by parity of reasoning, 
he had a right to redeem both those sets and take an assignment of 
both those properties upon paying of! the prior mortgages. It appears 
to me that the mortgagor had no power to create any interest which 
would interfere with or infringe that right of Langley, and further, 
that if the respondents’ contention were to prevail, it would follow, 
as they admit it does follow, that Langley would be deprived on 
payment of! of the prior mortgages of part of the security, and he 
would only be entitled to take an assignment of the reversionary 
property; and payment of! of the prior mortgages w^ould enure for 
the benefit of the subsequent mortgagee, and make him the first mort- 
gagee of the life interest. Thai would be a very startling concitisioii, 
and I think it is only based upon a line of argument that is incon- 
sistent with the rights of the parlies, because the mortgagor was un- 
able to place the phiintills in any better position than he fiimself was 
in. He could not interfere with Langley’s right, and therefore his 
subsequent mortgagees cannot interfere with his right.” (See also the 
Minutes of the Decree in the Keport.) 

Now, although tiie contention of the plainiifis that the defendant 
had no right to an assignment of any parts of the property on which 
lie had no security unless he j)aid ofi the subsequent mortgages on 
those portions, was not wholly reasonable, it cannot be denied that the 
above jiidgmoiifc of the Court of Appeal virtually gives the mortgagee 
of one property only an advantage over subsequent incumbrancers 
which was never bargained for by him. No doubt, if there is a well- 
established rule to that effect, there can be no injustice in enforcing it, 
as the subsequent mortgagees may be presumed to have taken their 
securities subject to the well-known equity of the prior mortgagee to 
an assignment of the whole of the properties comprised in the first 
security. But in the absence of any such established rule, I venture 
to thiak Ms right to such an assignment is not so obvious* This 
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ActIY of will appear if the rights of the parties are worked oiH by a decree for 
3882. sale iii-stead of foreclosure. Thu«, suppose there Is a hrsfe Jiiorigage for 

Section 30,000 on two pioperties. A. and 13., A being worth Its, 50,000 and 
r> only Its. 10,000. Buppose u second mortgage on 0 only for Ks. 30,000, 
and then a thiid uiortg.ige ou A h>r Us. *25,000, According to the 
decision in Ululnal S^'c. Societtj v. the second mortgagee by 

fotleeming ibe ilrst would bo entitled to throw both the debts on A., 
and 13., and thus protect him'-elf from any loss. |]ut fx hijpolhe^i the 
e(puty (if redemption of B , %vhicb was his only securby, was worth on 
a ratable distribution of the first mortgage-debt only Us. 5,000, while 
the equity of redemption of A. wuis wunb Its. 25,000. The result, 
liow’ever, is that the second mortuagee is satisfied, idthoULdi his security 
was uiunifestly imsuflicieiit, while the tliird mortgagee notwithstanding 
Ihe sullieiency of his security is ‘squeezed out.’ Under a decree for 
sale, however, the sale proceeds would be ratably distributed. The 
first mortgagee would get Ils. 30,000, the second Its, 5,000 and llie 
third Ks. 25,000. (See the Minutes of the Decree in Barnes v. RaesUr. 
Fisher’s Mortgage, p. 1006.) 

I may here be permitted to observe that in complicated cases the 
rights of the parlies can bo adequately protected only by a decree for 
sale; foreclosure being botli a cumbrous and dilatory method of procQ- 
dure, iiulectl, it was proposed at one time to do away %Yith foreclosure 
altogether, and to give the mortgagee only the right to realize bis 
security by a sale of the pledge. But it was thought by the then Law 
Alember of the Governor-Gencrars Gouucil that die amount of simplicity 
gained would not justify the amount of distuibance created. (Stokes’s 
Anglo-Imliau Codes, I, p. 738.) I, however, venture to doubt wliether 
the ««liglit disturbance created by such a law would have been too detir 
a price to pay for the elegance and simplicity wliitdi the measure would 
have given us. The gain to the cominuiuiy would have been .sufliciciU 
compensation for any pos-^ible dLlurbauce. T’lie right of a mortgagee 
to fireelo^e, we hhuuid remember, naturally grew in England out 
of the form of an EngiiVh mortgage, which eou.^ihfs of a transfer of 
ownership, accompanied by a condition for a re- transfer upon due pay- 
ment of the debt, piobably the rudest method, ns Profe.NSor Holland 
point.s out, in which secutity can be given for the fubiiment of an 
engagement. Both in America asid in rrchuul sale is regarded as the 
appropriate remedy on a mortgage. The same practice is followed in 
conn tries which have adopted tlm Homan Law as the basis of their 
jurispriKlenee. In Engiish Law, bowevor, the more cumbrous mode of 
proceeding has stood its ground down to the present day, but the 
assertion may be hazarded without rashness, that foreclosure with its 
successive periods of redemption, its liability to be re-opened, and the 
manifest inadequacy of the remedy in complicated cases is doomed 
even in England, a country, the jurisprudence of which sometimes 
reminds the lawyer of the words, half in playfulness, half in earnest, 
in wduch Arnold speaks of his beloved University of Oxford. 

The decree for hn-eelosure iletermines the respective priorities of 
the several incumbrancers, and may also in a proper case deline tlie 
rights of persons having paramount claims on the estate {Jones ?. 
Griffith^ 2 Coil, 207), Oases of foreciosme furnish an exception to 
the general rule that the losing party pays the costs. In the case of 
incumbrancers as au ordinary rule the costs are allowed to be added 
to their securities, if any dilHouit questions arise as to priority or the 
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like; and iiuless there ha? been something vexafciouis or iinnsua! in ActIYob'’ 
their conduct, they set their cost? if the fund is sufficient to pay llicrii. 1882. 
{Johnstone t, Cox, 19 Oh. I)., 17j. Sectiox 

All account, as I have already slated, is taken, 'where the mortgagee 
has been in possession, not only of the rents received by him but also 
of the profits which might have been received without wilful default 
oil the pars of the mortgagee. If Uie mortgagee was In occupatioii 
himself, he is liable to pay a fair rent. Any sums expended by the 
mortgagee in necessary repairs and improvements are deducted from 
the rents and profits, the baltnce being applied first in payment of the 
interest and then in sinking tlie principal. ( llioruecroft v. Croclieit, 

2. H. L , 240.) The Act is silent as to annual rests, and I presume 
that the old practice ivill be still followed. Payments made in respect 
of or for the protection of the security or of the estate, will be treated 
as on the same footing wltli payments made in respect of necessary 
repairs. 

I ought to add that where one person has mortgaged his estate as a 
surety for another, the decree should be carefully framed for the purpose 
of protecting the rights of the surety. In such case, according to the 
practice of the English Court, the decree directs that in the event of 
the money being paid by the principal debtor, the estates shall be 
conveyed to their respective owners. Bui if the money is paid by the 
surety, both the estates are conveyed to him, the piincipa! debtor 
being, of course, at liberty to re<ieem that which belongs to him. If 
neither principal nor surety redeems the mortgage, both their estates 
are foreclosed. (Coote’'s Mortgage, 1093.) 

it seems that if the mortgagee intends to set up a claim for iraprove- 
nients or substantial repairs, the material facts in support of the claim 
should be stated in the plaint. {Sandon v. Hooper, 6 Beav., 246.) Bui 
any sums of money which may be claimed as just allowances will be 
allowed to the mortgagee in taking the accounts, although there may 
be no specific claim for such monies in the plaint nor any express direc- 
tion in the order directing the accounts to be taken («). 

If the mortgagor seeks to charge the mortgagee with any losses 
sustained by him owing to the failure by the mortgagee to perform any 
of the duties imposed upon him by sec, 76 of this Act, he must state 
in his defence the material facts relied upon by him in support of his 
claim in order that the ipie&tiou may be disposed of at the trial and 
special directions given by the Court in the order directing an account, 

(OanieU’s Chancery Practice, p. 1389.) 

87. If payment is made of sucli amount and of siicli Procedure 
sulesequeiit costs as are mentioned in section ninety-four, paymenf of 
the defendant shall (if neeossary) be put into possession of amomit 
the mortgaged property. 

If such payment is not so made, the plaintiff may apply 
to the Court for an order that the defendant and all persons foreelo&ure. 
claiming through or under him be debarred absolutely of all 

{(b) As to whafc are just allowances, see IMllies y, Buuiimi (7 Ch. D., 

188); TipUm Cih v. Tipton 6'i>. (T Oh. D., 192,) ; 3 Seton, 1079— 

1081, Distinguish Revs ?* Metropolittui (II Oh. B.,372.) 
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Act it of will appear if the rights of the parties are worked oni by a decree ibr 
lSb2. sale instead of foreclosure. Thus, ciippoFe tliert is a fir^t iiiortiyage for 
SccTiox |{^^ 30,000 oil two pioperties, A. and B., A being wairlh Ks. 50,000 and 
B only lls. IO5COO. Bnpiiuse a second mortgage on B only for Rs. 30,000, 
and then a tldid lunrtgagc t>ii A for Us. *25,000. According to tlie 
decision in Bliihial S,'C. Society v. Langley, the second mortgagee by 
redeeming the first would bo entitled to throw both the debts on A. 
and B., and Bios protect him-elf from any loas. But ex hypolhesi the 
erpiity of redemption of B , which was his oidy security, was worth 011 
a ratable distribution of the firbt morlgagc-debt only Ka. 5,000, while 
the erpdty of redemption of A. wnis wortli Ks. *25,000. Tlie reMilt, 
however, is that the Fecciul mortgaToc is satisfied, ulthougli Ids security 
was manifestly insufilcicnt, while the third mortgagee notwithstanding 
the suilicieiicj of his security is ‘squeezed out.’ Under a decree for 
sale, however, the sale proceeds would be ratably distributed. The 
fii'at mortgogeo would get Us. 30,000, the second Rs. 5,000 and the 
third JiS. 25,000. t^ee the Minutes of the Decree in Barnes v. Racsierj 
Fi^^lier’s Mortgage, p. 1006.) 

I may here be permitted to observe that in complicated cases the 
rights of the parties can be adequately protected only by a decree for 
sale : foreclosure being botli a cumbrous and dilatory method of proce- 
dure. Indeed, it was proposed at one time to do away with foreclosure 
altogetherj and to give the mortgagee only the right to realize Ins 
security by a sale of the pledge. But it was thought by the then Law 
Member of the Governor-Generars Council that the amount of simplicity 
gained w'ould not justify the ,amount of di.-tui baiico created. (Btokes’s 
Anglo-Indian Codes, I, p. 738.) 1, however, venture to doubt whether 
the sliglit disturbance created by biich a law would have been too dear 
a price to ptiy for the eicgimce and simplicity which the measure would 
have given ns, The gain to the community would have been sidlicient 
compensation for any possible disturbance. The right of a mortgagee 
to foreclose, we should remember, naturally grew in Bngland out 
of the form of an English mortgage, which com-ists of a transfer of 
owneisliip, accompanied by a condition for a re-transfer upon due pay- 
ment of the debt, piobubly the rudest method, as Frofcssiir Holland 
point.s out, in which seeuiity can be given for the fulliimont of an 
engagement. Both in America and in Ireland sale is regarded as the 
appropriate remedy on a mortgage. The sumc practice is followed in 
countries which have adopted the Roman Law as the basis of their 
Jurisprudence. In English Law, ho\Yevor, the more cumbrous mode of 
proceeding has stood its grouml down to the present day, but the 
assertion may be hazarded without rashness, iliat foreclosure with its 
successive periods of redemption, its liability to be re* opened, and tlie 
manifest inadequacy of the remedy in complicated cases is doomed 
even in England, a countiy, the jurisprudence of which sometimes 
reminds the lawyer of the words, half in playfulness, half in earnest, 
in which Arnold speaks of his beloved University of Oxford. 

The decree for foreclosure determines the respective priorities of 
the several ineuinbrancers, am! may also in a proper case define the 
rights of persons having paramount claims on the estate (Jones ?. 
Griffith, 2 Coll., 207), Oases ol foreclosure farnish an exception to 
the general rule that the losing party pays the costs. In the case of 
incumbrancers as an ordinary rule the costs are allowed to be added 
to their securities, if any dilHcuIt questions arise as to priority or the 
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like; and unless there lias been something vexatious or oiinsoa! in 
tlicir conduct, they get their costs if the fund is sufficieut to pay them. 
{Johnstone v. Cox^ 19 Oh. I)., 17). 

An account, as I have already stated, is taken, where the mortgagee 
has been in possession, not only of the rents received by him but also 
of the profits which might have been received without wilful default 
on the part of the mortgagee. If tiie mortgagee was in occupation 
himself, he is liable to pay a fair rent. Any sums expended by the 
mortgagee in necessary repairs and improvements arc deducted from 
the rents and profits, the balance being applied first in payment of the 
interest and then in sinking the principal. {Thornecrofi v . Crockett^ 
2. H. L,, *246.) The Act is silent as to a-nimai rests, and I presume 
that the old practice will be still followed. Payments made in respect 
of or for the protection of the security or of the estate, will be treated 
as on the same footing witli payments made in respect of necessary 
repairs. 

I ought to add that where one person has mortgaged his estate as a 
surety for anotlier, the decree should be carefully framed for the purpose 
of protecting the rights of the surety. In such case, accordingto the 
practice of the English Court, the decree directs that in the event of 
the money being paid by the principal debtor, the estates shall be 
conveyed to their respective owners. But if the money is paid by the 
surety, both the estates are conveyed to him, the principal debtor 
being, of course, at liberty to redeem that which belongs to liiiii. If 
neither principal nor surety redeems the mortgage, both their estates 
are foreclosed. (Coote’s Mortgage, 1093.) 

it seems that if the mortgagee intends to set up a claim for improve" 
ments or substantial repairs, the material facts in support of the claim 
should be stated in the plaint. {Sandon v. Hooper^ 6 Beav., 246.) But 
any sums of money which may be claimed as just allowances will be 
allowed to the mortgagee in taking the accounts, although there may 
be 110 specific claim for such monies in the plaint nox* any express clirec" 
tioii in the order directing the accounts to be taken (a). 

If the mortgagor seeks to charge the mortgagee with any losses 
sustained by him owing to the failure by the mortgagee to perform any 
of the duties imposed'lipon him by sec. 76 of this Act, he must state 
in his defence the material facts relied upon by him in support of his 
claim in order that the question may be disposed of at the trial and 
special directions given by the Court in the order directing an account. 
(Daiiieli’s Chancery Practice, p. 1389.) 

87. If payment is made of such amount and of such 
siibsequeiit costs as are mentioned in section ninety-four, 
the defendant shall (if necessary) be put into possession of 
the mortgaged property. , 

If such pajanent is not so made, the plaintiff may apply 
to the Court for an order that the defendant and all persons 
claiming through or under him be debarred absolutely of all 

{a) As to what are just allowances, see Willm Bmuiion (7 Oh, B., 
188); TipUm 4e, Co. v. Tipton 6^(7. (7 Oh. 192,) ; 2 Seton, 1079— 
1081. Distinguish Eoes v. MetfopolUan ife. Works (14 Oh, D,,372,) 


Act IV OF 
1882 . 
Section 
87 . 


Procedure 
in case of 
payment of 
amount 
due. 

Order abso- 
lute for 
foreclosure. 



488 


TIlANbFER OF niOPERTr ACT, iSS2. 


ActIYof riglit to redeem the mortgaged property, and tlie GWrt 
SLcnoN order, and may, if necesbary, deliver 

bT. ^ pos^cs^ion of the propeity to tho plaiiiiiir: 

— - Provided that the C^ourt may, upon good caiiso shewn 

uiiaf'J* and upon such teims. if any, as it thinks lit, from time to 
tiiiied time, postpone the flay appointed for such payment. 

On the passing of an cider under the second paragi a])1i 
of this section, the debt secured h}^ the moitgagc shall be 
deemed to he discharged. 

In the Code of Civil Procc<liire, Schedule IV, No. 129, 
for the -worils Final dcciec,’' the words Decree absolute” 
foliall be substituted. 

It appears that under the last clause of this section an order for 
foieclosiire uhsulute operates as a discharge of tlie debt beoiired by 
the moi'tgac^e. A morcaagec. therefore, who obtains such an order will 
be precluded from bringing a second action against the mortgagor 
on the covenant; a proceeding which, although allowed in the English 
law, is attended with the inconvenieut result of re-opening the foie- 
clusme decree. 

According to the EngHtjli practice, the cleciee for foreclosuie does not 
relate back to the judgment for an account, and the security is con- 
verted into land only from the date of the older absolute. (Thomphon 
M G^'ant^ 4 Mad., 438 ) In the case of RaJJial v. Dwarla (1. L K., 
XIII Calc., 346.) luwe^eu the Calcutta High Court was of opinion 
that, aker tlie passing of an oider “it would be a.s difficuU to 

huhi that the propeity still belongs to the mortgagor, as it would be 
to hold that it U the propeity of the moitg.igee.”(«)'* 

In England, the order for foreclosuie absolute is obtained on motion, 
of coin&e siippoited by tlie affidavit of the piaintifi or of his solicitor 
of due attendance at the apjioiiited time and place and of non-pay- 
ment by the mortgagor of the amount certified to be due. (i)anicli’s 
Chancery Ihactice, p. 140d.) In this countiy, the defendant lias the 
option either of pa}ing to the plain! ill or into Court, It seems, 
therefore, the aiteiuUnce of the plaiiUifl or of bis agent is not abso- 
lutely necessary. 

It has been said tliat the order absolute for foreclosure will opera! e 
as a discharge only of the mortgage-debt, but not of the costs, wdiieh may 
be lecovereu by the mortgagee like other judgment-debts from the 
moitgagor. But however that may be, it is certainly competent to 
the Court under sec. 2*20 of the Civil Procedure Cotle to invaul the 
costs personally against the mortgagor, and the sight of the mort- 
gagee to realise his costs separately will therefore depend upon the 
terms of the deciee. (Ihtfnesnir v. Juwda^ I, L K., XIV Calc., I8J ; 
Bamodar v. Bifdli, I. L. 11., X AIL, 179.) 1 ought to state that uheu 
a mortgagee brings an action to foieclooe two mortgages of two dis- 
tinct estates, the co*ts of the action are not to be charged against each 


(//) (h/rfov .—Might uoi the difficulty which pressed upon the Court be 
mei by allowdiig the mortgagee to use the name of the mortgagor in 
the proceedings on oilciing a piopei indemnity / 
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esfcnte, but &iioii!d be apportioned ratably between tbe two, (DeCaux Act IV oh^ 
V. Skipper, Si Ck D., 635.) 1882. 

It seems, altliough the authorities are not quite consistent on the SEcpoN 
point, that if the time prescribed by the Court for payment of the 
mortgage-money expires on a holiday, the mortgagor will be entitled 
to make the deposit on the first day that the Court re-opens. (See auie, 
pp. 264— -266. Cf. Eos'ichi v. Donzelle, I. L. 11., V Calc , 906 ; Alayer 
V. Uardum, L. R., 2 Q. B., 410 ; Gwyadto’ v. AV/e, I. L. 11., Vm 
Calc., 528 ) 

It is scarcely necehSnry to point out that an appeal will lie only 
from a formal adjudication by the Court, and not merely from a 
ministerial order. {Iltdus v. Pirthi, I. L. It., JX All., 500.) An 
order granting or refusing an exteiision of time will, however, be 
appealable under the Code. (I. L. 11., JX AIL, 50*2, note.) 

• The order nln in a foreclosure action would seem to be a decree 
for the purpose of an appeal from it, and not merely an iiiterlociitory 
order. This practice is followed in the Calcutta High Court and is 
in accordance with the rule laid down in Smith y. Davis (31 Ch. D . 

595). 

As to what constitutes good cause nithiii the meaning of the proviso 
to sub-sec. (1), see the judgment of Jesscl, IM. il., in Campbell v. 

Ilohjhmd (7 (Jh. D., 166.) 1 ought, however, to add that the practice 
of the Bnglihli Court of Chancery upon which the judgment is based, 
is unduly iiululgent to the mortgagor : as not only may the period far 
redemption be enlarged before an order for foreclosure absolute but 
the decree itself may be re-opened in the discretioii of the Couit. It 
seems that the present Act, while leaving to the Court a large discretion 
as regards extending the time for redemption before the mortgage 
is finally foreclosed, does not authoiize the re-opening of the decree 
after an order of foreclosure absolute. The usual conditions upon 
which the time will be enlarged will probably be the same as those 
imposed on the mortgagor in England, I?/.?., payment within a limited 
time of the sum due for interest and costs, and carrying on the account 
of subsequent interest and co.sts. (Danicirs Chancery Practice, p. 1406.) 

But if the time ha.s to be eidarged owing to the neglect of the mortgagee 
to proceed under the decree, tlie Court will refuse to allow him 
interest subse{|ueiit to the oi’iginal day named for payment. (See the 
cases cited in Belchambers, p. 339.) 

The time to redeem may also be enlarged on terms pending an ap- 
peal. (jllouhlionse v. Corporation of Bedford, 17 Ves., 380. Gf. Constable 
V. JJoivick, 5 Jiir., X. B., 331.) And tlie mortgagor ought to apply 
for such an Older whenever the period is likely to expire before the 
appeal is heard. It is true, it has been said, that wlicro the decree 
of an inferior Court directing something to be done within a specified 
period is confirmed in appeal, the time is to be reckoned from the date 
of the appellate decree. {Doulai v. Bhithindm, I. L. 11., XI Bom., 172, 
citing Noorali v. Koni, I, L, li., XIII Calc., 13.) But as pointed out 
by Mr. Justice West, the proposition presents not a little dilFiculty. 

* I ought to mention that if the mortgagee receives any rents between 
the date of the certificate and the time appointed for the payment of 
the mortgage-money, a fresh account must be taken and a new day 
- named for payment. The receipt of rents by a Beceiver appointed by 
the Court ought not, however, to have any such effect. The reason 
for this distinction is that where a Receiver has been appointed, the 
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Act IV OP matter is taken out of the hands of the mortgugee, who cojiiiot prevent 
1882. the Keceirer from realising the rents. It is, hov/ever, open to the 
Rectiojn^ iiiorlgagor before the order absohUe is made, to apply that the money 
in the hnuds of the Receiver may be paid in reduction of the debt, and 
' ^ for liberty to redeem on payment of the balance. The mortgagee, of 

course, cannot claim the money in the hands of the Receiver as well as 
the amount originally cerdiiied to be due to him. But the case is 
different where the money is received not as rents and profits, but: in 
respect of minerals or other things which are part of the inheritance. 
( Co/mnw V. 34 Gil. D., 143; Wehsie?' v. Paiteson, 2-3 Cli. 

]},, G26 ; Eoarev, S^epJiciL^^, 32 Gh. D., 194 ; Jenncr-Fusl v. Needham^ 
32 Cli. D., 382 0. A.) If the mortgagee receives any rents after the 
day fixed for retlemptio!i, he will be entitled to retain them, and accord- 
ing to the English law, it seems that over-duo rents in the hands of 
tenants will also belonjr to the mortgagee if they are not actual!/ 
received by him till after the day appointed for redemption. (Con- 
stable V. Uomicl\ 5 Jur. N. R., 331 ; Jeuner^Fiisl v. Needham^ 31 Gh. 
D., 500.) 

It seems, liuving regard to the language of the second paragraph 
of sec. 87, that it is not absolutely necessary to ask for possession in 
ail action of foreclosure. It would, however, be prudent for the 
mortgagee to join a claim fur possession with a prayer for fore- 
closure, (a) 

The section, however, does not apparently preclude an action of 
ejectment against a defendant who refuses to deliver up possession 
after a decree for foreclosure. In such cases, it seems, the mortgagee 
will have u fre^h period under the Statute of Limitations, as he 
becomes the owner only when the order absolute for foreclosure is 
made. {Beuih v. Pugh, 7 App. Gas., 235; Eurlock Ashherrg, 19 
Cli. D., 539.) 

Decree fur 88 . Ill a siiit for sale, if the plaintifi succeeds, the 
sale. Court shall pass a decree to the effect laentioiied in the 
iii’st and second paragraphs of section eighty-six, and also 
ordering that, in default of the defeuclant paying as there- 
in mentioned, the mortgaged property or a sufficient part 
thereof be sold, and that the proceeds of the sale (after 
defraying thereout the expenses of the sale) be paid into 
Court aud applied in payment of what is so found due to 
the plaintiff, and that the balance, if any, be paid to the 
defendant or other persons entitled to receive the same. 

Power to 111 a suit foi* foreclosure, if the plaintiff succeeds and the 
ilrfOTccio- Baortgage is not a mortgage by conditionai sale, the Court 
sure suit, may, at the instance of the plaintiff, or of any person in- 
terested either in the mortgage-money or in the right of 
redemption, if it thinks ht, pass a like decree (fn lieu of 
a decree for foreclosure) on such terms as it thinks fit, 

{a) la England alfcbougli a decree for foreolosnro may provide for 
possession, it need not necessarily do so. {Witlmll v. NUaih, 28 Ob, D,, 
m ; Wood V. JFhrato/% 22 Oh, D., 281.) 
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including, if it tiiinks fit, tlie deposit in Court of a reason- ActJV of 
able sum, fixed by the Court, to meet the expenses of sale, 
and to secure the performance of the terms. ' "gy. 

^ Tile order for sale instead of fn’eelusure may be made at any * 

time before foreclosure absolute. (^Union Bcmli v. Ingram^ 20 Cli. 

D., 4G3.) But no sale bo directed unless tlie Court can com- 
plete it by delivering possession and insuring that the title-deeds 
shall be banded, over. {Heath v. Crealoeh, L. 11., 10 Ch. App , 

32.) The sub-section ispnodelled on 1 0 and 10 Viet , c. 8G, sec. 48, 
now replaced by sec. 25 of the Conveyancing and Loav of Pro- 
perty Act, 188L The practice of the Court of Chancery under the 
former Act is thus stated in a well-known treatise on the subject 

A. sale was only directed where the Court was satisfied that it was 
for the benefit of the persons interested in the property. 'I'lins, a sale 
would be directed where there was such a complication that the 
common decree could not be conveniently worked out ; but not where 
it would be oppressive : as where it would dejerive the mortgagor of 
an old fiunily estate. Where it was fur his benefit, the sale of the 
estate of an infant mortgagor might be directed. A sale might be 
directed, Ihongii the mortgagor, or some of the incumbrancers did 
not consent; but was refused where the phiintilT, who was a judgment- 
creditor, insisted on a foreclosure. Where the mortgaged property 
consisted of lease-holds, a sale was ordered at the instance of first 
mortgagor ; the property being unproductive. A sale wa.s directed 
at the instance of an equitable mortgagee by deposit of title-deeds where 
the deposit was accompanied by an agreement to execute a legal 
mortgage. The sale was usually directed to take place in the event 
of default being made in payment of what was found due by the 
Chief Clerk’s certificate, within a limited time (usually six months), 
after the date of such certificate ; but by consent, or where it was for 
the benefit {)f all parties, the sale woukl be directed to take place 
W’ithin a shorter period; or even immediately. If the sale w’as directed 
at the request of a subsequent mortgagee, or of the mortgagor, the 
Court could not, except by consent, dispense with a deposit, which 
must have been enough to cover the possible expense of a sale. 

Where the sale was directed at the request of a subsequent incum- 
brancer, or of the mortgagor, a reserved bidding was fixed of sufficient 
amount to cover what was due to the first mortgagee. Where a sale 
was directed ifi a suit in which a subsequent incumbrancer was plain til!, 
the conduct of the sale was given to the first mortgagee.” (Danielfs 
Chancery Practice, pp. 1409-1411.) 

89, If in any case under section eigtity-eiglit the defend- Procetiure 
ant pays to the plaintiff or into Court on the ■ day fixed 
as aforesaid The amount due under the mortgage, the costs, pays 
if any, awarded to him anci such subsequent costs as are 
'mentioned in section ninety-four, the defendant shall ( if 
necessary) be put in possession of the mortgaged property ; Order ab . 
l3ut if such payment , is not so made, the plaintifl:' or the 
defendant, as the case may he, may apply to the . Court for 
an, order absolute for sale of the mortgaged property ; and 
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tlie Coiirfi shall then pass an order that such property, or a 
sufficient part thereof, be sold, and that the proceeds of 
the sale be dealt with as is mentioned in section eighty- 
eight ; and thereupon the defendant’s right to redeem and 
the security shall both be extinguished, (a) 

The section is not very artistically drawn. It seenis, however, that the 
right of redemption will subsist till the property is actually sold; the 
only right of the mortgagee being to have his debt and costs paid 
to him or to get the property sold. An assignee of the equity of 
redemption would also be entitled to protect his rights by paying 
the money into Court anti to use, if necessary, the name of the mort- 
gagor for that purpose. (Behari v. Ganpntj 1. L. 11., X All., 1.) 

it is scarcely necessary to state that the validity of an order 
directing the sale of the mortgaged premises may not ordinarily be 
questioned on the gronnd that a transfer of the property is prohibited 
by statute. (Madho v. Kaiivari, 1. L. li., X All, 130.) 

It may be added that the dictum in Hart v. Taraprosonno (I. L. R., 
XI Calc., 718), that when the mortgagee himself buys the property with 
the leave of the Court he is bound to prove that the property realised a 
fair amount, has been dissented from in subsequent cases. (Appeal from 
Order No. 155 of 1888; appeal from Order No. 367 of 1887.) 

90. When the nett proceeds of any such sale are in- 
sufficient to pay the amount due for the time being on the 
mortgage, if the balance is legally recoverable from the 
defendant otherwise than out of the property sold, the 
Court may pa.ss a decree for such sum. 

The order is to be made in the same suit, and ifc is not necessary for 
the mortgagee to bring a fresh action for the money. Of course, no 
decree can be made imder this section, where the mortgagor is under 
no personal liability to pay the mortgage-debt, or where the right to 
enforce such liability has been extinguished by the operation of the 
Statute of Limitations. 

Redemption, 

91. Besides the morfcgagoi’, any of the following persons 
may redeem, or institute a suit for redemption of, the mort- 
gaged property : — 

{a) any person (other than the mortgagee of the interest 
soiiglit to be redeemed) having any interest in, or charge, 
iipoii the property ; 

(6)^ any person having any interest in, or charge upon, 
the right to redeem the property ; 

(c) any surety for the payment of the mortgage-debt or 
any part thereof ; 

{ti) Qm€re,^DQm the mortgage-debt or costs carry any interest 
after tac order absolute for sale ? 
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(d) the gimrilian of the property of a minor mortgagor Act IV of 
on behalf of such minor ; Section 

(c^) the committee or other legal curator of a lunatic or 92. 
idiot mortgagor on behalf of such lunatic or idiot ; 

(f) tho judgment-creditor of the mortgagor^ when ho 
has obtained execution by attachment of the mortgagor's 
interest in the property ; 

(g) a creditor of the mortgagor who has, in a suit for the 
administration of Ins estate, obtained a decree for sale of 
the mortgaged propertjo 

The persons entitled to redeem are thus classified in the English 
law — first, the mortgagor himself ? second, the heir of the mort- 
gagor ] third, devisee ; fourth, the assignee of the equity of re- 
demption including subsequent mortgagees ; fifth, the trustee of a 
bankrupt mortgagor ; sixth, judgment-creditors %vho have acquired a 
charge ou the laud ; seventh, the plaintifi in a creditor’s suit after a 
decree for sale of the real estate ; eighth, a tenant bj eiegit or statute 
and sequestrators; ninth, the Crown on forfeiture of the equity of 
r'" uemptioii ; tenth, the loid claiming by escheat; eleventh, persons 
claiming under voluntary conveyances ; twelfth, persons claiming in 
default of appointment where the mortgage is made in exercise of a 
power ; thirteenth, dowress, a tenant by courtesy and a jointress ; 
fourteenth, a tenant for life or remainderman or reversioner fifteenth, 
a committee of a lunatic who may redeem for the benefit of the heir. 

It seems that a tenant may also redeem or procure somebody to re- 
deem for him, but a mere contractee for the purchase of the equity 
of redemption having only an inchoate estate may not redeem until 
the completion of his purchase. {Taske?* v. Smaili 3. My. k Or. 69.) 

A mere legatee or creditor is not entitled to redeem except in oases of 
coUusioii. 

It is necessary to state that where the mortgaged property is settled, 
the tenant for life has the first option to redeem, and if the mortgagee 
purchases his interest, the remainderman cannot redeem without his 
consent. The equity of redemption, however, in any case, will be 
subject to the trusts of the settlement. {Ariyapuiri v. Alamel% L L. R., 

XI Mad., 304; Coote’s Mortgage, pp. 1163—1167.) 

The equity of redemption may, of eouise, be extinguished by the 
act of the parties, and a conveyance or surrender of the equity of 
redemption by the mortgagor will not be set aside simply on the ground 
of a misconception on the part of the mortgagor of his rights under 
the law. {Vkhmi v. Kashin I. L. R., XI Bom., 174.) 

92. In. a suit for redemption, if the plaintiff succeeds, Decree in 
the Court shall pass a decree ordering — redemp- 

that an account be taken of what will be due to the 
defendant for the mortgage-money and for his costs of the 
suit, if any, awarded to him, on the day next hereinafter 
referred to, or declaring the amount so due at the date 
of Biich decree ; 
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ActIYof that, upon tlie plaintiff paying to the defendant or into 
Sectwn amount so due on a clay within six months from 

ij2, " the date of cleciaring in Court the amount so due, to be 
•* — fixed by the Court, the defendant shall deliver up to the 

plaintiif or to such person as he a2)points, all dociiineiits 
ill liis possession or jiower relating to the mortgaged pro- 
perty, and shall retransfer it to the plaintiff free from the 
mortgage and from all incumbrances created hj the de- 
fendant or any person claiming under him, or, when the 
defendant claims by derived title, by those under whom 
lie claims, and shall, if necessary, put the plaintiff into 
possession of the mortgaged projicrty ; and 

that if such payment is not made on or before the day 
to be fixed by the Court, the plaintiff shall (unless the 
mortgage be simple or usufructuary) be absolutely debarred 
of all light to reclcem the property, or (unless the mortgage 
be by conditional sale) that the property be sold. 

Where there are several successive mortgages on the dismissal of 
the mortgagor’s suit for redemption, the last incumbrancer takes the 
place of the mortgagor, the others becoming first and subsequent 
incumbrancers according to their priorities (3. Ha., 637). The decree 
provides for the successive redemption of the first mortgagee bj tlie 
second, and in the event of the second redeeming the first for redemp- 
tion by the third incumbrancer of the second on payment of the 
amount due to the second morttragee, together with whatever he may 
have paid as the price of redemption and so on, till the last iu the 
series of incumbrancers is reached, who must be redeemed by the 
moitgagor on pain of Ids equity of redemption being foreclosed. 

The right of redemption is regulated by tlie respective priorities 
of the mortgagees where there are more than one, the second being 
entitled to redeem the first, the third the second, and so on. In an 
action by a second mortgagee to redeem the first mortgagee and to 
foreclose the mortgagor, the proper form of judgment is that in default 
of the plain till redeeming, the action is to stand dismissed with costs. 
{Eallet V. Furze^ 31 Ch. D., 312.) 

As a rule, a mortgagor will not be entitled to a decree for redemp- 
tion if he does not pray for it, but, on the contrary, denies the validity 
of the mortgage ; but where the issue h not merely mortgage or bo 
mortgage, but whether the defendant has become the absolute owner 
of the property, the above rule will not be applied. (National Bank 
V. United Co ^ 4 App. Gas., 391.) 

When the mortgage is redeemed, the mortgagee will be bound to 
delivei’-up all ty title-deeds to the mortgagor including those that 
have been executed between the original mortgage and the final order 
for redemption. (Goote’s Mortgage, 1097.) If the title-deeds cannot 
be produced, the mortgagee must not only pay the costs of the action, 
but also compensation for the damage done to the estate which muy be 
set ofi against the mortgage-debt. He may also iu addition be called 
upon to give the mortgagor a proper indemnity. (Spence, Yol IL 
pp. 690, 691.) 
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Ifc is hardly necessary to observe that a purchaser of the equity of Act IV of 
redemption pendente liie^ is hot entitled to maintain a fresh suit for 1882. 
the purpose of redeeufnig the mortgagee. (Ram v. Maliadaji^ I. L. E... Sections 
IX Bom., 14L) 94. 

93. If payuieni is made of such araoiiiit and of such of 
suhseqiieiit costs as are inentioued in boction ninety-four, non” 
the plaintiff shall, if necessaiy, be put into possession of po'^^ession, 
tlie mortgaged property. 

If such payment is not so made, the defendant may Tn default, 
(unless the mortgage is simple or usufructuaiy) apply to 
the Court for an order that the plaintiff' and all persons 
claiming through or under him be debarred absolutely of 
all right to redeem, or (unless the mortgage is by condi- 
tional sale) for an order that the mortgaged property be sold. 

If he applies for the former order, the Court shall pass 
an order that the plaintiff and all persons claiming through 
or under him be absolutely debarred of all right to re- 
deem the mortgaged property, and may, if necessary, 
deliver possession of the property to the defendant. 

If he applies for the latter order, the Court shall pass 
an order that such property or a sufficient part thereof 
be sold, and that the proceeds of the sale (after defraying 
thereout the expenses of the sale) be paid into Court and 
applied in payment of what is found due to the defend- 
ant, and that the balance be paid to the plaintiff or other 
persons entitled to receive the same. 

On the passing of any order under this section, the 
plaintiflT's right to redeem and the security shall, as regards 
the property affected by the order, both be extinguished ; 

Provided that the Court may, upon good cause shown, Power to 
and upon such terms, if any, as it thinks fit, from time 
to time, postpone the clay fixed under section ninety-two 
for payment to the defendant. 

94. In finally adjusting the amount to be ])aid to a Costs of 
mortgagee in case of a redemption or a sale by the Court 
under this chapter, the Court shall, unless the conduct to 

of the mortgagee has been such as to disentitle him to costs, 
add to the mortgage-money such costs of suit as have been 
properly iacurred by him since the decree for foreclosure, 
redemption or sale up to the time of actual payment. 

The practice in England is to allow to the mortgagee all costs which 
are reasonably incurred by him in relation to the mortgage-debt. 

It is true that a mortgagee is a creditor and that he has also a security 
for the debt, but no distinction can be made between his position 
as ^ creditor and as a person holding a security, if, for instance, he 
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ActIYof tliat, upon the plaintiff paying to the defendant or into 
Court the amount so due on a day within six months from 
the date of declaring in Court the amount so due, to be 
— fixed by the Court, the defendant shall deliver up to the 
]}laintitf or to such person as he appoints, all documents 
ill his possession or power relating to the mortgaged pro- 
perty, and shall retransfer it to the plaintiff free from the 
mortgage and from all incumbrances created by the de- 
fendant or any person claiming under him, or, when the 
defendant claims by derived title, by those under whom 
he claims, and shall, if necessary, put the plaintiff into 
possession of the mortgaged property ; and 

that if such payment is not made on or before the day 
to be fixed by the Court, the plaintiff shall (unless tlie 
mortgage be simple or usufructuary) be absolutely debarred 
of all right to redeem the property, or (unless the mortgage 
be by conditional sale) that the property be sold. 

Where there are several successive mortgages on the dismissal of 
the mortgagor’s suit for redemption, the last incumbrancer takes the 
place of the mortgagor, the others becomin^>* first and subsequent 
incumbrancers according to their priorities (3. Ha., 637). The decree 
provides for the successive redemption of the first mortgagee bj the 
second, and in the event of the second redeeming the first for redemp- 
tion by the third incumbrancer of the second on payment of the 
amount due to the second mortgagee, together with whatever he may 
have paid as the price of redemption and so on, till the last in the 
series of incumbrancers is reached, who must be redeemed by the 
mortgagor on pain of his equity of redemption being foreclosed. 

The right of redemption is regulated by the respective priorities 
of the mortgagees where there are more than one, the second being 
entitled to redeem the first, the third the second, and so on. In an 
action by a second mortgagee to redeem the first mortgagee and to 
foreclose the mortgagor, the proper form of judgment is that in default 
of the plaintifi redeeming, the action is to stand dismissed with costs. 
{Ballet V, Furze, 31 Oh. B., 312.) 

As a rule, a mortgagor will not be entitled to a decree for redemp- 
tion if he does not pray for it, but, on the contrary, denies the validity 
of the mortgage ; but where the issue is not merely mortgage or no 
mortgage, but whether the defendant has become the absolute owner 
of the property, the above rule will not be applied. {Naiioml Bank 
V. United Co., 4 App, Gas., 391.) 

When the mortgage is redeemed, the mortgagee will bo bound to 
deliver *up all the title-deeds to the mortgagor including those that 
have been executed between the original mortgage and the final order 
for redemption. (Ooote’s Mortgage, 1097.) If the title-deeds cannot 
be produced, tbe mortgagee must not only pay the costs of the action, 
but also compensation for the damage done to tbe estate which may be 
set ofi against the mortgage-debt. He may also In addition be called 
upon to give the mortgagor a proper indemnity. (Spence, ToL 11, 
pp. 690 , 6910 /Vi. 
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It is liardfy necessary to observ-e that a purcliasei* of tlie equity of Act IV of 
redemption pendente liie^ is not entitled to maintain a fresh suit for 1882, 
the purpose of redeeming the mortgatree. (Ram v. MaJiadaiL I. L, E., Sections 
iX Bom., 1 4 1.) - o V. *93,94, 

93. If payment is made of such amount and of such case of 
subsequent costs as are mentioned in section ninetj^-four, 

the plaintiff shali, if necessary, be put into possession of P'^*^session. 
the mortgaged propert}^. 

If such payment is not so made, the defendant may in default, 
(unless the mortgage is simple or usufructuary) apply to 
the Court for an order that the plaintiff and all persons 
claiming through or under him be debarred absolutely of 
all right to redeem, or (unless the mortgage is by condi- 
tional sale) for an order that the mortgaged property be sold. 

If he applies for the former order, the Court shall pass 
an order that the plaintiff and all persons claiming through 
or under him be absolutely debarred of all right to re- 
deem the mortgaged property, and may, if necessary, 
deliver possession of the property to the defendant. 

If he applies for the latter order, the Court shall pass 
an order that such property or a sufficient part thereof 
be sold, and that the proceeds of the sale (after defraying 
thereout the expenses of the sale) be paid into Court and 
applied in payment of what is found due to the defend- 
ant, and that the balance be paid to the plaintiff or other 
persons entitled to receive the same. 

On the passing of any order under this section, the 
plaintiffs right to redeem and the security shall, as regards 
the property affected by the order, both be extinguished : 

Provided that the Court may, upon good cause shown, Power to 
and upon such terms, if any, as it thinks fit, from time 
to time, postpone the day fixed under section ninety-two 
for payment to the defendant. 

94. In finally adjusting the amount to be paid to a Costs of 
mortgagee in case of a redemption or a sale by the Court 
under this chapter, the Court shall,., unless the conduct to SeT 
of the mortgagee has been such as to disentitle Mm to costs, 

add to the mortgage-money such costs of suit as have been 
properly incurred by him since the decree for foreclosure, 
redeniption or sale up to the time of actual payment. 

The pracfciee in England is to allow to the mortgagee all costs whicli 
are reasonably inetirred by liim, in' reiation to the mortgage-debt. 

It is; true 'that a mortgagee^ is, a creditor and that he has also a secnrlty 
for the debt, but no distinction . can be made between his position 
as a creditor and as a person holding a security. If, for instance, he 
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Act IV OF incurs any costs in enforcing his claim against a surety who has only 
1882 , given a promissory -note, such costs will be chargeable against the 
Bectioxs mortgaged property. As pointed out by Lord Justice Pry,, whether 
95 , 95 . {g trying to get his money from the mortgagor or from a surety or 
““ out of the mortgaged property, he is trying to enforce his rights as 
mortgagee. (^Natiomd Provincial Bank v. Oame,^^ 31 Ch. D., 582 .) 
The law on the subject is tiius laid down in Seton on Decrees: 
^‘Both in foreclosure and redemption actions, the mortgagee is entitled 
to the costs of suit, and also to all costs properly incurred by him 
in reference to the mortgaged property for its pr<)tectiou or preser- 
vation, recovery of the mortgage-money or otherwise relating to 
questions between him and the mortgagor and to add the amount to 
the sura due to him on his security. ” (4th Ed., p. 1059.) 

Charge of Where one of several mortgagors redeems the 

one o1 mortgaged property and obtains possession tliereof, he has 
*S-mort- ^ charge on the share of each of the other co-mortgagors 
gagorswhoin the property for his proportion of the expenses pro- 
redeem.s. incurred in so redeeming and obtaining possession. 

This section would seem to give the mortgagor who redeems only 
a charge on the share of each of his co-mortgagors, which must be 
realised by the sale of such share whatever may have been the form of 
the original mortgage. (See in addition to the cases cited, ante^ pp. 344, 
847, Vithal v. I. L. R., YIII Bom., 497 ; where the contest was 

between a purchaser under an execution of a portion of the mortgaged 
property, and an assignee of the mortgagor.) 

The words and obtains possession thereof” are not evidently in- 
tended to exclude the acquisition of a charge where possession is not 
obtained by the mortgagor who redeems. 

The mortgagor who redeems is liable in his turn to be redeemed by 
his co-mortgagor. It seems that such a suit would fall within article 
148 of the Second Schedule of the Limitation Act. (Nura v. J&gai, I. 
L. R., Vin All, 295. Distinguish l/mru7i7msa v. Muhtmmad^ 1. L. 
R., Ill All, 24.) Even if Article 148 were inapplicable to such suits, 
it is clear that the possession of the mortgagor who redeems the pro- 
perty would not be adverse to his fellow-mortgagors. (Mamv, Sadasiv. 
L L. R., XI Bom., 422.) 

Sale of Property subject to prior Morigage. 

Sale of ^^6- If any properly the sale of which is directed tinder 
property this chapter is Subject to a prior mortgage, the Oourt may, 
Bugect to consent of the prior mortgagee, order that the 

mortgage, property be sold free from the same, giving to such prior 
mortgagee the same interest in the proceeds of the sale 
as he had in the property sold. 

This is a step, if I may venture to say so, in the right direction. As 
pointed out by the Honorable Mr. ISyans, in his speech on the motion 
forpassingthe Transfer of Property Act : “ It is by no means unusual 
when the same property is pledged to different creditors in different 
mprtgage-boiids, for each creditor to hold a separate sale and lOave 
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tlie pur-cliasei's to %hfc out in Court the quesiion of what they have ActIYof 
bought under their respective sales. There being no machinery for 18 S 2 . 
bringing together into one suit the various incumbrances on the pro- Skctioks 
perty, endless coufu.'^ion has been the resuit, and the decisions of the 
Courts upon the almost insoluble problems arising from this state of * ' 

things have been numerous and contradictory. The result is tliat 
the mortgaged property cannot fetch anything like its value. The 
debtor is ruined, the honest and respectable money-lender discouraged, 
and avast amount of gambling and speculative litigation fosteied. It 
has been one of the objects of this chapter to remedy these and other 
similar evils. 

hope some day, when our registration system is improved, to see 
n much greater change, and to see incumbered land sold under a statu- 
tory title, leaving ail dis[)iited questions to be fought out over the 
proceeds in Court. But pending this, it is very neces.^ary to do some- 
thing, and what is done by this chapter will, I expect, remedy, or at 
least amelioratej many of the existiitg evil.” 

This section, it may be noticed in passing, indirectly recognises the 
right of a puisne mortgagee to sell the mortgaged premises subject to a 
prior incuriibranca. {llaghi v. Jnrmvan, 1. L. It., AMH All., 105, 
overruling Sirhadh v. Raghn, I. L. ll., Vil Ail., 568 ; Jauki v. Mtm-^ 
iuagui^ 1. L. 1C, Vii Ail., 577.) 

07. Such proceeds shall be brought into Court and Appiica- 
applied as follows : — 

first, ill pajanent of all expenses incident to the sale or 
properly incurred in any attempted sale ; 

secondly, if the property has been sold free from any 
prior mortgage, in payment of whatever is due on account 
of such mortgage ; 

thirdly, in payment of all interest duo on account of 
the mortgage in consequence whereof the sale was direct- 
ed, and of the costs of the suit in which the decree direct- 
ing the sale 'vvas made ; 

fourthly, in payment of the principal mone}?^ due on 
account of that mortgage ; and 

lasUy, the residue (if aii}") shall be paid to the person 
proving himself to be interested in the pro})crty sold, or, 
if there be more such persons than one, then to siicli 
persons according to their respective interests therein or 
upon their joint receipt. 

Nothing in this section or in section niuety-six shall 
be deemed to afiect the powers conferred by section fii’ty- 
seveiL 

Anomaloiis Mortgages. 

98, In the case of a mmtgage not being a simple Mortgage 
mortgage, a mortgage by conditional sale, an usiifructiiary 
mortgage or an Eiiglish mortgage, or a combination of the Lc. 58, 

K. B. 0., T. p. A. . 32 
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Act IV OF firsfi and third; or the second and tliird; of such formS; the 
Sbctk)N liabilities of the parties shall be determined 

9A * bj their contract as evidenced in the mortgage-deed; and; 
— so far as such contract does not extend; by local usage. 

clauses 

(6), (c), The Ofcti and Kanam of Madras are well known instances oi mort- 
((fj & (e). gageS; the iiiciiients of which are regulated by local usage. (See the 
piuvisioiis of Bouibny Kegiilation V of 1827.) 

Attachment of Mortgaged Property, 

Attach- 99. Where a mortgagee in execution of a decree for 
mortU^ed satisfaction of any claini; whether arising under the 
propel mortgage or not; attaches the mortgaged property, he 
shall not be entitled to bring such property to sale other- 
wise than by instituting a suit under section sixty-seven, 
and he may institute such suit notwithstanding anything 
contained in the Code of Civil Procedure, section 43. 

In reference to the provisions of this section the Law Oommi.‘>sioners 
observe : — “ There is a cotiimon practice on the part of mortgagees 
of suing tlieir mortgagors on the debt as such and in execution selling 
the mortgagors* interest in the property. This is purchased by 
strangers to the mort^age, who are thus virtually defrauded by an 
enforcement of the security of the existence of which they were wholly 
ignorant.” (Report of the Iiulian Law Commissioners, 1879, p. 35.) 

It may be muiced that this section does not prevent a mortgagee 
from suing on the covenant and levying execution oji other properties 
belonging to the mortgager. This is a very common practice and 
geneniily resorted to with a fraudulent object. (See pp. 171 — 1 75, autp,) 

It seems that the punciple of this section will not apply in the case 
of an assignee of a mere money- decree tor interest due on a mortgage, 
the assignee not being entitled to any lien. (Sami v. Kruhtm^ L U* 
B., X iMud., 169.) 

The Act does not expressly deal with suits for unpaid interest, or 
for unpaid instalments where the mortgage-debt is payable by instal- 
ments. In a recent case in England, in an action by a vendor where 
the purchase-money was payable by instalments some of which ha<l 
not fallen due, Che plaintid’ was declared entitled to a lien for the 
wliole of the unpaid purchase-money with liberty to apply in respect 
of future instalments, as they should accrue due. (^wes v. Wiim^ 
U Ch. IX, 649.) 

hi Indu?jeet V, BriJ Bilas (III Suth, W, R., 130), it Is said that a 
mortgaged property burdened with the payment of an entire debt to 
two shareholders, is liable to sale at the instance of both creditors 
separately so long as their claims remain unsatisEed, and tlint the act 
ol one of two holders of a bond cannot de.stroy the lien of the other 
on property pledged to both as security for a joint debt. The somid- 
tiim ot the proposition, however, is open to question. 

In Rafan v. Mamman (I. L, R., V. All, U8), it was held that the 
receipt by the mortgagee of the surplus proceeds, in part satisfaction of 
the mort^iige-debt did not preclude him from following the mortgaged 
property in the hands of the purchaser. 
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Chai’ges. 

loo2. 

100. Where immoveable property of one person is by 

act of parties or operation of law made security for the ! 

payment of money to another, and the transaction does Charges, 
not amount to a mortgage, the latter person is said to 
have a charge on the property; and ail the provisions here- 
inbefore contained as to a mortgagor shall, so far as may 
be, apply to the owner of such propert}^, and the provi- 
sions of sections eighty-one atid eighty- two and all the 
provisions hereinbefore contained as to a mortgagee institut- 
ing a suit for the sale of the mortgaged property shall, 
so far as tnay be, apply to the person having such charge. 

Notiling in this section applies to the charge of a trustee 
on the trust-property for expenses property incurred in the 
execution of his trust. 


For cases under tliis section see Madko v. Sldkhinaik (1. L. 

XIV Oftlo,, 687) ; Ramsidh v. Balgohmd (I. L. E., IX AIL, 158) ; cf 
Abadi V. Asa (I. L. R., II All., 16*2.) 

A charge must be distinguished from a mortgage as defined in the 
Act, more especially from a simple mortgjige. . In every mortgijge, 
there must be a transfer of an interest in specific immoveable property, 
while in the case of a mere charge, no interest is transferred, nor is it 
necessary that tlie property to which it relates, should be specific. 
A charge difiers from a mortgage not only in form but also in sub- 
stance. A plea of purchase for value without notice, for instance, 
nlthongh it may be perfectly good against a charge, will be wholly 
unnvailitig against a mortgage. 

A cliarge is generally create<l by a settlement or will, by which the 
property of the settlor or testator is either expressly or construc- 
tively made liable or* especially appropriated to the discharge of a 
portion, legacy, or other burden or declared to be subject to a lien for 
securing them, 'fhe creation of a charge, and in this respect it is un- 
like a mortgage, does not imply a debt. It only confers a right of 
realization by judicial process. (Fishers Mortgage, 84.) 

It is necessary to state that a mere general covenant to chai’ge land 
will not cx'eate a c!>arge upon any specific immoveable property. If, 
however, there is a covenant to charge either the corpus or the income 
of property already in the possession of the covenantor, or even of 
after acquired property of a specified kind, there would be a valid 
charge. But a general indefinite covenant to settle lands will not 
be sufficient to create a charge. At any rate, it will not be enforced 
against a purchaser for value. (Lewin on Trusts, pp. 140—141.) 

In the case of annuities, it is sometimes extremely difficult to say 
whether there is a charge on the estate itself or only on the rents and 
profits. No general or inflexible rule can be laid down, the question^ 
being one purely of intention to be ascertained from the language of 
tlie instnimeut. 

Charges may be created not only by act of parties, but jilso by opera- 
tion of law, an instance of which is to be found in the lien of the 
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IctIYob’’ trustee for expenses properly incurred by him, aiul which is referred 
18S2. to in the Inst clause ot the present section. 

Section Trustees, it is necessary to state, are favoured by the law, been use, 
not only do they possess a lien upon the trust property, («) but aucii 
■ lien is entitled to priority over incumbrances created by the cestui qne 

trust, i Exhall Co. Ee., 35 Beav., 449.) Trustees have also a right 
of retsiiner by virtue of their being entitled to be indemnified out of the 
trust estate. (For the general law on the subject, see Lewin on Trusts^ 
pp. 184, 356, 638, 642, 903, 910.) 

E.yriii-. 101. Where the owner of a charge or other inciim- 
‘^7 cbaj-freL hrance on iinmoveahie property^ is or becomes absolutely 
entitled to that property, the charge or incumbrance shall 
be extiiiguislied, unless lie declares, by express words or 
necessary implication, tha.t it shall continue to subsist, 
or such continuance would be for his benefit. 

This section is substantially in accordance with the English law on 
the subject as settled by recent authorities. (Lewin on ''I'rnsts, pp. 726 — 
733. Jarman on Wills, Vol. II, pp. 692 — 693.) The cpie&tion whether 
a charge has been extinguished or not principally arises in three classes 
of cases : where there are other incumbi ances on the property 

for which priorities are claimed; secondly, where the estate which is 
subject to the charge is conveyed to a third person, and the question 
arises whether the conveyance carries with it the estate free of or 
subject to the mortgage ; thirdly, where there is a eo!jte.st between the 
real tind personal representatives of the person by whom the charge has 
been paid oil, or between the representatives of the tetiant for life and 
the remainderman. I trust I shall not be accused of undue presumption 
if I venture to suggest that some degree of confusion has arisen by reason 
of the same tests being applied in all tliese cases for the purpose of ascer« 
taining wliether there has been a merger or not. Bpt a test perfectly 
unobjectionable when applied to the second class of cases, becomes of 
questionable soundness when ap[)lied to the first or the third class. For 
instance, iti.ssaid the quantity of interest owned by the person paying off 
the charge ought tube the chief guide, in the ab.senco of direct evidence, 
in detei mining wdiether merger takes place. If he be ab.solutely entitled, 
meaning entitled in fee simple, the presumption is that he meant to free 
the property from the charge ; if only partially interested, the pre- 
sumption is that he intended to keep it on foot (Lewin on Trusts, 730)* 
Now, this rule, although fairly applicable in a cujnfccsfc between the real 
and personal representative, is not quite so pertinent when the ques- 
tion is whether a later incumbr.aneer is entitled to primity by reason 
of die merger of a prior charge ; and in such ca^ei it seems to me that 
it would save a great deal of litigation if the Court were to lay down 
a rigid rule to the elfect that there shonhi be no merger at all. 

Then, again, the rule would seem to be equally inapplicable or use- 
less wliere the question arises upon a conveyance or mortgage without 
any mention of die charge by the peison who has paid it off.' In such 
cases, the true rule seems to be that the charge cannot be set up ns 

(a) See the recent case of Worcester Co, v. Iliieh (22 Ch, I)*, 255) 
where the right ol subrogation is also disetis^ied. 
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agfiinst tlie pmcliaser or mortgagee, find I do not know tlint it might Act IV of 
not be safer to drop tlie expression merger altogether, {Johnson v. 1882. 
Webster, 4 DeG-. U, & G., 488.) Sf.ctio.^ 

The principle formulated in the woids in the present section “ or 
suck Goutinuance would be for his benefit; ” would seem altotjether to 
exclude the rule laid down in Toulmin v. Steere, the doctiine of which 
has been crusted over with so m.uij exceptions that it is hardly recog- 
nisable in its present sliape. Tlie expression ‘‘absolutely entitlecl,” 
however, does not necessarily imply the absence of jui interveniiig 
charge or incumbrance, but has generally reference to the nature of the 
estate, !)eing used for the purpose of dehiguatiiig what Euglibh lawyers 
call the fee-simple, as opposed to a limited e&tate. 

Notice and Tender. 

102. Where the person on or to whom any notice or Service or 
tender is fco be served or made under this chapter, does 

reside in the district in which the mortgaged property or ’ 

some part thereof is situate, service or tender on or to an 
agent holding a general power-of-attorney from such per- 
son or otherwise duly authorized to accept such service or 
tender shall be deemed sufficient. 

Where the person or agent on whom such notice should 
he served cannot be found in the said distiict, or is un- 
known to the person required to serve the notice, the latter 
person may apply to any Court in which a suit might he 
brought for redemption of the mortgaged iiropertjq and 
such Court shall direct in what manner such notice shall 
bo served, and any notice served incompliance with such 
direction shall be deemed sufficient. 

Where the person or agent to whom such tender should 
be made cantmt be found within the said district, or is 
unknown to the person desiring to make the tender, the 
latter person may deposit in such Court as last aforesaid 
the amount sought to be tendered, and such deposit shall 
have the effect of a tender of such amount. 

It is to be reiri’eneU tliat there is nothing in this Act corresponding 
to sec. 67, of the Euglibh Statute. 

103. Where, under the provisions of this chapter, a K'otice,iiT., 
notice is to be served on or by, or a tender or deposit made 

or accepted or taken out of Court hj, any person ineompe- Spe\enr 
tent to contract, such notice may be served, or tender or 
deposit made, accepted or taken, by the legal curator of the 
property of such person ; but where there is no such cura- 
tor, and it is requisite or desirable in the interests of such 
person that a notice should be served or a tender or deposit 
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^ made under the provisions of this chapter, application may 
j be made to any Court in which a suit might be brought for 
] the redemption of the mortgage to appoint a guardian ad 
litem for the purpose of serving or receiving service of 
such notice, or making or accepting such tender, or making 
or taking out of Court such deposit, and for the pcrfor- 
luance of all consequential acts which could or ought to be 
done by such person if he were competent to contract ; and 
the provisions of Chapter XXXI of the Code of Civil Pro- 
cedure shall, so far as may be, appl}^ to such application 
and to tlie parties thereto and to the guardian appointed 
thereunder. 

104. The High Court may, from time to time, make 
rules consistent with this Act for carrying out, in itself and 
in the Courts of Civil Judicature subject to its superinten- 
dence, the provisions contained in this chapter. 

For the rales made by the Calcutta High Court under this section 
applicable to the original side, see Macphersou’s Mortgage, App. B. 


CHAPTER V. 

Of Leases of Immoveable Property. 

Lease de- 105. A lease of immoveable property is a transfer of 
a right to enjoy such property, made for a certain time, 
express or implied, or in perpetuity, in consideration of a 
price paid or promised, or of money, a .share of crops, ser- 
vice or any other thing of value, to be rendered periodi- 
cally or on specified occasions to the transferor by the* 
transferee, who accepts the transfer on such terms. 

Lessor, The transferor is called the lessor, the transferee is called 
mimn lessoe, the price is called the premium, and the money, 

rent de-^ share, service or other thing to be so rendered is called 

iiued. 

Duration 106. Ill tliB absence of a contract or local law or usage 
jeasesir contrary, a lease of immoveable property for agn- 

absence oi cultural or manufacturing purposes shall be deemed to be 
mifcmct or ^ jeail terminable, on the part of either 

locahisage. lessor or lessee, by six montiis’ notice expiring with the 
end of a year of the tenancy ; and a lease of immoveable 
property for any other purpose shall be deemed to be a 
lease from month to month, terminable, on the part of 
either lessor or lessee, by fifteen days' notice expiring with 
the end of a month of the tenancy. 
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^ Every notice under this section must be in writiiig, ^ctIYof 
signed by or on behalf of the person giving it, and tendered 
or delivered eitlier personally to tlie party who is intended iu 7 , 108 . 

to be bound by it, or to one of his family or servants at 

his residence, or (if such tender or delivery is not practi- 
cable) affixed to a conspicuous part of the property. 

107. A lease of immoveable property from year to year, Leases how 
or for any term exceeding one year, or reserving a 3 marly 

rent, can be made only by a registered instrument. 

^ All otlier leases of immoveable property may be made 
either bj^an instrument or by oral agreement, 

108, In the absence of a contract or local usage to the and 
contrary, the lessor and the lessee of immoveable property, oftessor^ 
as against one another, respectively, possess the rights and and lessee, 
are subject to the liabilities mentioned in the rules next 
following, or such of them as are applicable to the pro- 
perty leased 

A, — Rights and Liabilities of the Lessor, 

(a) The lessor is bound to disclose to the lessee any 
material defect in the property, with reference to its intend- 
ed use,^ of which the former is and the latter is not aware, 
and which the latter could not with ordinary care discover : 

(5) the lessor is bound on the lessee’s request to put 
him in possession of tlie property : 

(<?) the lessor shall be deemed to contract with the lessee 
that, if the latter pays the rent reserved by the lease and 
performs the contracts binding on the lessee, he may hold 
the property during the time limited by the lease without 
interruption. 

The benefit of such contract shall be annexed to and go 
With the lessee’s interest as such, and may be enforced by 
every person in whom that interest is for the whole or any 
part thereof from time to time vested. 

B, ‘ — Rights and Liabilities of the Lessee, 

{d) If during the continuance of the lease aiiy accession 
is made to the property, such accession (subject to the law 
relating to alluvion for the time being in force) shall be 
deemed to be comprised in the lease : 

(a) if by fire, tempest or flood, or violence of an army 
or of a mob, or other irresistible force, any material part 
of the property be wholly destroyed or rendered substan- 
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tiallj" and pcnnaiienHy inifit for fcho purposes for wliicli 
it \\ais let, the lease shall, at the option of the lessee, 
be void : 

Provided that, if the injury be occasioned by the wrong- 
fill act or default of the lessee, he shall not be entitled to 
avail himself of the benefit of tins provision: 

(/) if the lessor neglects to make, within a reasonable 
time after notice, any repairs which he is bound to make 
to the property, the lessee may make the same himself, 
and deduct the expense of such repairs with interest from 
the rent, or otherwise recover it from the lessor : 

(g) if the lessor neglects to nmke any payment which 
lie is bound to make, and which, if not made by him, is 
recoverable from the lessee or against the proport}^ the 
lessee may make such payment himself, and deduct it 
with interest from the rent, or otherwise recover it from 
tiie lessor: 

(Ji) the lessee may remove, at any time during the conti- 
nuance of the lease, all things which he has attached to tlie 
earth : provided he leaves the property in the state in which 
he received it : 

(i) when a lease of uncerfain duration determines by 
any means except the fatilt of the lessee, he or his legal 
reinescntative is entitled to all the crops planted or sown 
by the lessee and growing upon the property when the 
lease determines, and to free ingress and egress to gather 
and carry them : 

(j) the lessee may transfer absolutely or by way of mort- 
gixgQ or sub-lease the whole or any part of his interest in 
the property, and any traiisfex-ee of such interest or part 
may again transfer it. The lessee shall not, b}' reason 
only of such transfer, cease to be subject to any of the 
liabilities attachijjg to the lease : 

nothing in this clause shall be cleemecl to authorize a 
tenaiit having an untransferable right of occupancy, the 
farmer of an estate in I'espect of which default has been 
inacle in paying revenue, or the lessee of an estate under 
the management of a Court of Wards, to assign his inter- 
est as such tenant, fanner or lessee : 

(k) the lessee is bound to disclose to the lessor any fact 
as to the nature or extent of the interest which the lessee 
is about to take, of which the lessee is, and the lessor is 
not, aware, and which materially increases the value of 
such interest : 
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(l) tlie lessee Ls bouiifl to pay or tender, at the proper Act I r of 
time and place, the premium or rent to the lessor or his 

agent in this belialf ; Secujox 

(m) tlie lessee is bound to keep, and on the termination 11 

of the lease to restore, the pr<)pert3^ in as good condition as 

it was in at the time wlien he was pub in possession, sub- 
ject only to the changes caused by reasonable wear and 
tear or irresistible force, and to allow the lessor and his 
agents, at all reasonable times daring the term, to enter 
upon the property and inspect the condition thereof and 
give or leave notice of any defect in such condition; and, 
when such defect has been caused by any act or default on 
the part of the lessee, liis servants or agents, lie is bound 
to make it good within three months after such notice has 
been given or left : 

(n) if the lessee becomes aware of an}?- proceeding to 
recover the propert}?' or any part thereof, or of any en- 
croachment made upon, or any interference with, the lessor’s 
rights concerning such property, he is bound to give, with 
reasonable diligence, notice thereof to the lessor : 

(o) the lessee may use the property and its products fif 
any) as a person of ordinary prudence would use tliem if 
they were his own ; but he must nob use, or permit another 
to use, the property for a purpose other than that for wliicli 
it wsus leased, or fel timber, pull down or damage build- 
ings, work mines or quarries not open when the lease was 
granted, or commit any other act which is destructive or 
permanently injurious thereto : 

(p) he must not, without the lessor’s consent, ei'ecb on 
tlie property any permanent structure, except for agricul- 
tural purposes : 

(q) on the determination of the lease, the lessee is bound 
to put the lessor into possession of the property. 

109. If the lessor transfers the property leased, or any Rigiuaof 
part thereof, or any part of his interest therein, the trans- 
feree, in the absence of a contract to the contrary, shall 
possess all the rights and, if the lessee so elects, be subject 
to all the liabilities of the lessor as to the property or part 
transferred so long as he is the owner of it ; but the lessor 
shall not, by reason only of vSuch transfer, cease to be sub^ 

Ject to any of the liabilities imposed upon him by the lease, 
unless the lessee elects to treat the transferee as the person 
liable to him : 

^Provided that the transfei^ee is not entitled to arrears of 
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Seotioks reason to believe that such transfer has been made, 

110, lii. ])ays rent to the lessor, the lessee shall not be liable to pay 
such rent over again to the transferee. 

The lessor, the transferee, and the lessee may determine 
what proportion of the premium or rent reserved by the 
lease is payable in respect of the part so transferrerl, and, 
in case they disagree, such determination may be made by 
any Court having jurisdiction to entertain a suit for the 
possession of the propertj" leased. 

Exclusion 110. Where the time limited by a lease of immoveable 
whic?i‘tem expressed as commencing from a particular daj^ 

coinmen- in computing that time such day shall be excluded. Where 
no day of commencement is named, the time so limited 
begins from the making of the lease. 

Duration Where the time so limited is a year or a number of years, 
of lease for in the absence of an express agreement to the contrary, the 
lease shall last during the whole anniversary of the day 
from which such time commences. 

Option to Where the time so limited is expressed to be terminable 
before its expiration, and the lease omits to mention at 
whose option it is so terminable, the lessee, and not the 
lessor, shall have such option. 

Determi- 111. A lease of immoveable property determines — 

(a) by efflux of the time limited thereby : 

(h) where such time is limited conditionally on the hap- 
pening of some event — by the happening of such event : 

(c) where the ioter’est of the lessor in the property ter- 
minates on, or his power to dispose of the same extends 
only to, the happening of any event — by the happening 
of such event : 

(d) in case the interests of the lessee and the lessor in 
the whole of the property become vested at the same time 
ill one person in the same right : 

(e) by express surrender j that is to say, in case the 
lessee yields up his interest under the lease to the lessor^ 
by mutual agreement between them : 

(f) by implied surrender : 

(g) by forfeiture ; that is to say, (1) in case the lessee 
breaks an express condition which provides that, on breach 
thereof, the lessor may re-enter, or the lease shall become 
void; or (2) in case the lessee renounces his character 
as such by setting up a title in a third person or by 
claiming title in himself ; and in either case the lessor or 
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s transferee does some act showing Ills intention to deter- Act ly of 

ne the lease : ^ ^ ^ ^ Sections 

li) on the expiration of a notice to determine the lease, 112 — 114 . 
\ 0 quit, or of intention to cput, the propertj’' leased, duly — " 

g m by one party to the other. 

lUmtration to clause (/). 

A lessee accepts from his lessor a new lease of the property 
leased, to take effect during the continuance of the existing lease. 

This is an implied surrender of the former lease, and such lease 
determines thereupon. 

112. A forfeiture under section one hundred and eleven, Waiver of 
clause ig)^ is waived by acceptance of rent which has be- 

come due since the forfeiture, or by distress for such rent, 
or by any other act on the part of the lessor showing an 
intention to treat the lease as subsisting : 

Provided that the lessor is aware that the forfeiture has 
been incurred : 

Provided also that, where rent is accepted after the in- 
stitution of a suit to eject the lessee on the ground of for- 
feiture, such acceptance is not a waiver. 

113. A notice given under section one hundred andiVajverof 
eleven, clause (/i), is waived, with the express or implied 
consent of the person to whom it is given, by any act on 

the part of the person giving it showing an intention to 
treat the lease as subsisting. 

Illustrations* 

(a. ) A, the lessor, gives B, the lessee, notice to quit the pro- 
perty leased. The notice expires. B tenders, and A accepts, 
rent which has become due in respect of the property since the 
expiration of the notice. The notice is waived. 

(6.) A, the lessor, gives B, the lessee, notice to quit the property 
leased. The notice expires, and B remains in possession. A 
gives to B as lessee a second notice to quit. The hrst notice is 
waived. 

114. Where a lease of immoveable property lias deter- Mief 
mined by forfeiture for non-payment of rent, and the 
lessor sues to eject the lessee, if, at the hearing of the suit, aon-pay- 
the lessee pays or tenders to the lessor the rent in arrear, 
together with interest thereon and his full costs of the ’ 
suit, or gives such security as the Court thinhs sufficient 

for making such payment within fifteen days, the Court 
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Act lY OF in lieu of making a decree for eject men 6, pass an 
Sections crder relieving the lessee against the forfeiture; and there- 
upon the lessee shall hold the property leased as if the 
forfeiture had not occarred. 

Effect of 115. The surrender, express or implied, of a lease of 
immoveable property, does not prejudice an underdease of 
ture on un- the pn'operty or any part thereof previously graiite<l by 
der-ieases. lessee, Oil terms and conditions substantially the 
same (except as regards the amount of rent) as those of 
the original lease : but, unless the surrender is made for 
the pur[)ose of obtaining a new lease, tlie rent payable 
by, and the contracts binding on, the under-lessee shall 
be respectively payable to and enforceable by the lessor. 

The forfeiture of such a lease annuls all such under- 
leases, except where such forfeiture has been procured by tlia 
lessor in fraud of the under-lessees, or relief against the for- 
feiture is granted under section one hundred and fourteen. 
Effect of 116. If a lessee or under-lessee of property remains in 
possession thereof after the determination of the lease 
gi-anted to the lessee, and the lessor or liis legal repi'esenta- 
tive accepts rent from the lessee or under-lessee, or other- 
wise assents to his continuing in possession, the lease is, 
in the absence of an agreement to the coutraiy, renewed 
from year to year, or from month to month, according to 
the purpose for which the property is leased, as specified 
in section one hundred and six. 

Ill%istratio7is, 

(a.) A lets a house to B for five years. B underlets the house 
to C at a monthly rent of Es. 100. The five years expire, but 
C continues in possession of the house and pajs the rent to A.* 
C^s lease is renewed from, month to month. 

(L) A lets a farm to B for the life of C. C dies, but B ooii- 
timies in possession with A's assent. B*s lease is renewed from 
year to year. 

Exemption 117. None of the provisions of this chapter apply to 
for agricultural purposes, except in so far as the Local 
af pur- Government, with the previous sanction of the Governor 
iwm. General in Council, may, by notification published in the 
local official Gazette, declare all or any of such provisions 
to be so applicable, together with, or subject to those of 
the local law, if any, for the time being in force. 

Such Botifleation sliall not take effect until the expiry 
of six months from the date of its publication, 
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118. When two persons mutually transfer tlie ownership — 
of one tiling for the ownership of another, neither thing ciianijey 
or both things being money only, the transaction is called Mued. 
an “ excliange.’' 

A transfer of property in completion of an exchange 
can be made only in manner provided for the transfer of 
such property by sale. 

119. In the absence of a contract to the contrary, the 

party deprived of the thing or part thereof he has receiv- p^ved oi 
ed in exchange, by reason of any defect in the title of the 
other party, is eiititled at his option to compensation or eschang^. 
to the return of the thing transferred by him. 

120. Save as otherwise provided in this chapter, each nights and 
party has the rights and is subject to the liabilities of 3* 

seller as to that wliich he gives, and has the rights and is ^ 
subject to the liabilities of a buyer as to that which he 
takes. 


121. On an exchange of money, each party thereby Exchange 
warrants the genuineness of the money given by him. money. 


CHAPTER VIL 
Of Gifts. 

122. ^^Gift” is the transfer of certain existing move- 
able or immoveable property made voluntarily and without 
consideration, by one person, called the donor, to another, 
called the donee, and accepted or on behalf of the 
donee. 

Such acceptance must be made during the lifetime of 
the donor and while he is still capable of giving. ^ 

If the donee dies before acceptance, the gift is void. 

123. For the purpo.se of inakirig a gift of immoveable Transfer 
property, the transfer must be cHected by a registered 
instrument signed by or on behalf of the donor, and attest- 
ed by at least two witne.sses. 

For the purpose of making a gift of moveable property, 
the transfer may bo effected either by a registered instru- 
ment signed as aforesaid or by delivery. 

Such delivery may bo made in the same way as goods 
sold may be delivered. 
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124. A gift comprisiag both existing and future pro- 
perty is void as to the latter. 

125. A gift of a thing to two or more donees, of whom 
one does not accept it, is void as to the interest which he 
would have taken had lie accepted. 

126. The donor and donee may agree that on the hap- 
pening of any specified event which does not depend ou 
the will of the donor, a gift shall be suspended or revoked ; 
but a gift which the parties agree shall be revocable 
wliolly or in part at the mere will of the donor is void 
wholly or in part, as the case may be. 

A gift ma}^ also be revoked in any of the cases (save 
want or failure of consideration) in which, if it were a 
contract, it might be rescinded. 

Save as aforesaid, a gift cannot be revoked. 

Nothing contained in this section shall be deemed to 
affect the rights of transferees for consideration without 
notice. 

IlluBtratiom* 

(a.) A gives a field to B, reserving to himself, with B^s assent, 
the right to take back the field in case B and his descendants die 
before A. B dies without descendants in A’s lifetime. A may 
take back the field. 

(5.) A gives a lakh of rupees to B, reserving to himself, -with 
B’s assent, the right to take back at pleasure Rs. 10,000 out of 
the lakh. The gift holds good as to Rs. 90,000, but is void as 
to Rs. 10,000, which continue to belong to A. 

127. Where a gift is in the form of a single transfer 
to the same person of several thing.s of which one is, and 
the others are not, burdened by an obligation, the donee 
can take nothing by the gift unless he accepts it fully. 

Where a gift ivS in the form of two or more separate 
and independent tx'ansfers to the same person of several 
things, the donee is at liberty to accept one of them and 
refuse the others, although the former may be beneficial 
and the latter onerous. 

A done© not competent to contract and accepting pro- 
perty burdened by any obligation is not bourn! by his 
acceptance. But if after becoming competent to contract 
and being aware of the obligation, he retains the property 
given, he becomes so bound. 

Illustratiom, 

(a.) A has shares In X, a prosperous joint stock company, and 
also shares in Y, a joint stock company in diffioulties. Heavy 
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calls are expected in respect of the shares in Y. A glTes B all Act I¥ of 
his shares in joint stock companies. B refuses to accept the 
shares in Y. He cannot take the shares in X. 12S— -isV 

(b,) A, having a lease for a term of years of a house at a rent 

which he and his representatives are bound to pay during the 
teruij and which is more than the house can be let for, gives to 
B the lease, and also, as a separate and independent transaction, 
a sum of money. B refuses to accept the lease. He does not by 
this refusal forfeit the money. 

128. Subject to the provisions of section one hundred Universal 
and twenty -seven, where a gift consists of the doIlor^s 
whole property, the donee is personally liable for all the 
debts due by the donor at the time of the gift to the extent 

of the property comprised therein. 

129. Nothing in this chapter relates to gifts of moveable of 
property made in contemplation of death, or shall be deem- 

ed to affect any rule of Muhammadan law, or, save as pro- oa/istiand 
vided by >section one hundred and twenty-three, any rule fjl^aairiaw. 
of Hindu or Buddhist law. 


CHAPTER VIII. 

Of Teansfebs of Actionable Claims. 

130. A claim which the civil Courts recognise as afford- AcUonabie 
ing grounds for relief is actionable whether a suit for its 
enforcement is or is not actually pending or likely to be- 
come necessary. 

131. No transfer of any debt or any beneficial interest Transfer of 
in moveable property shall have any operation against the 
debtor or against the person in whom the property is vest- 
ed, until express notice of the transfer is given to him, un- 
less he is a party to or otherwise aware of such transfer ; 

and every dealing by such debtor or person, not being a 
party to or otherwise aware of, and not having received 
express notice of, a traiisfer, with the debt or property 
shall be valid as against such transfer. 

lllmiration. 

A owes money to B, who transfers the debt to C. B then 
demands the debt from A, who, having no notice of the transfer, 
pays B. The payment is valid, and 0 cannot sue A for the debt. 

Notice to tiie debtor or the person in whom the property is vested 
operates as an equitable assigutneufe, A chose in mtum does not admit 
of tangible actual possession, and the nearest approach to taking such 
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Act IV or possessiosi lies in j^iving notice to the debtor or legal holder of the fiiiKh 
1882. The omission to give such notice is regarded as a species of neglect 
Section similar to that of which a person is guilty who leaves goods in the 
actual possehsion of n third party. {Mutual ^'c. Society v. Latigley^ 
~ 32 Ch. D., 471.) Wheie, therefore, there is a contest between hona fide 

incambrancers, the one who is tiie first to give notice will be entitled 
to priority. The reason for the preference is that the assignment is 
perfected by notice. (See the law on the suliject discussed in Lewin 
on Ib’usts, pp. 701-713. Cf. Newuiany. Newman^ 2B Ch. D., 674 ; lure 
Holmes, 29 Ch. D., 786 ; Mutual ^'C. Society v. Langley, 32 Oh. I)., 
460.) 

But tin’s rule holds good only where tlie equities of the parties are 
in otlier respects equal. {Spencer v. CUv'ke, 9 Oh. D , 137.) It seems 
that in the English law notice is immaterial where the assignees are 
mere volunteers, and an assignee for value will be entitled to preference 
even without notice over n voluntary assignee. kSimilarly, an execution- 
creditor will not be entitled to preference over a prior assignee a.s he 
can only take what the judgment-debtor could honestly give. {Brade* 
ley V. Consolidated Bank, 34 Ch D., 536, and cases cited therein.) 

The case of a mortgage-debt charged on land is regarded in the 
English law as an exception to the rule by winch priority is gained by 
notice. The reason which is given for the distinction is that the mort- 
gagee has an interest either legal or equitable in the land. But the 
exception is strictly confined to a charge on real estate as such. (Lee 
V. Hoivlelt, ‘2 K. k J., 531 ; Re Ihighes' Trust, 2 IL & aM., 89.) 

It ought, to be observeil that, although the law does sometimes take 
notice of fractions of a day, as a rule, where notices are given on the 
same d.ny, tlie elder is preferred to the younger security. {Johnstom v. 
Cox, 16 Ch. I)., 571 ; S. C. on appeal, 19 Ch. D., 17 ; distinguish Tomlin^ 
son V. Bullock, 4 Q. B. JX, 230.) 

Although, generally speaking, the security is perfected by notice given 
to the trustees of the fund, yet such notice will not avail if the fund 
has been paid into Court and Im ceaseii to be andex* the control of the 
trustees. {Piunoch v. Bailey, 23 Ch. D., 497.) 

It is the duty of the transferee to give notice to the debtor, and by 
neglecting to give such notice he runs the risk of the debtor paying 
the debt to the original creditor, and it seems that the mere fact of 
the debtor not insisting upon the delivery of tlie deed by which the 
debt is secured would not make him liable to a double payment. In a 
recent case Vice-Uhancelior Malius said : — “Every obligor or mortga- 
gor, in my opinion, is guilty of a certain degree of negligence, when he 
pays off a mortgage or a bond debt, in nol requiring the instrument 
creating the debt to be delivered up to him. But is he bouml to do so? 
If there is negligence, where is the negligence ? The greater negligence 
is that of the man who takes an assignment of n chose in action, as this 
is, without giving notice of it to the mortgagor. His duty, in order 
to protect himself, is to give notice to the mortgaxor, and if he omits 
to do so, he exposes himself to the risk of the mortgagor paying the 
debt to the person originally entitled to receive it, I put this”ease, 
which may happen in the ordinary course of business, during the 
argument : a man borrows 10,000 on his oivn estate, and verbally 
arranges with the mortgagee that whenever he can pay him off 
£2,000, the mortgagee will take that on account; having received 
no uoiice that tue mortgagee does not stUl i’cmain the mortgagee, 
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that is» haring no notice of an assignment, be writes to the mort- 
gagee and sends him a cheqne for X*i,000. Is that a good pajment 
or not? Why should it not be ? I quite agree with what was read 
from ihe case Jones v. Gibbons (9 Ves., 410), that it is not necessary 
t{> give notice (d* the aSMgninent of a mortgage ; but ahhough it is not 
necessary to give notice of the ns*<ignment of a moitgage, you expose 
yourself, by taking a transfer and by not giving noticn, to tlie risk that, 
after the assignment, the mortgagtu* may make the mortgage of no 
avail by paying off the mortgagee. That is a risk to which Mr. 
Baiifather was exposed by nut giving notice. Therefore, I believe, 
wliat is statfd iu the note to Jones v. Gibbons to be correct — tliat, 
although it is not necessary to give notice, any payment after assign- 
meftt witljout imtice to the mortgagor, is a goo<I pavment as against the 
transferee. Therefore, if a man takes an assignment and does not 
give notice and the whole (>f the debt is afterwards pai<l to the obligee 
or mortgagee, tiiat is a good payment against a transferee, although I 
adhere to what 1 have said, that there is a degree of negligence 
attaching to the moi'tgagor in imt having the mortgage-deed produced.” 
(In re Lord Sotiikampton's Estate, 16 Oli. D., 17S.) 

It is Ireqnently said that if a person takes a transfer of a mortgage 
without enqniriiig from the mortgagor, he <loes so at his own risk as 
regards the state of the account. It is also 8ai<l that the transferee takes 
subject to all existing equitle.«?. Now both the propositions are true only 
if confined to subsequent transactions, for it m«JSt not be understood 
that the raortgag(tr will be at liberty to dispute the truth of any 
statement made by him in the mortgage-deed as against an assignee 
for value without notice. In a recent case in Bjighind where, in 
addition to the statement in the mortgage-deed, there was a receipt 
endorsed upon the document for the full amount of the considerarioii- 
money ; it was held that as against a transferee for value and who had 
no notice that the whole of the money had not been advanced, the 
account must be taken on the footing of its liaving been actually 
advanced. In giving judgment, the Court observed: — *‘Ifc has been 
argued before us that there is a wide difference in this respect between 
a mortgage and an absolute conveyance, because it is said, and said 
~ truly, that, in the ordinary course of business, a prudent assignee of a 
mortgage, before paying his money, requires eitlier the concurrence 
of the mortgagor in the assignment, or some information from him as 
to the state of accounts between mortgagor and mortgagee. The 
reason of this course of conduct is, however, in our opinion, to be 
found in the fact that an assignee of a mortgage is affected by all 
transactions which may have taken place between mortgagor and 
mortgagee subsequently to the mortgage, and the assignee is bound 
to give credit for all money received by his assignor before he has 
given notice of the assignment to the mortgagor. But, in the present 
case, the assignment was made very soon after the execution of the 
mortgage, and before the time for payment had arrivcil; so that, 
whilst it was possible, It was not probable, that any payment 
would have been made either of principal or interest; and we are of 
opinion that if an assignee is willing to take the risk of any payment 
having been made after the date of the mortgage, he is not guilty of 
carelessness or negligence if, in the absence of any circumstances to 
arouse suspicion, lie relies upon the solemn assurance under the hand 
and seal of the mortgagor as to the real bargain carried into effect by 

B. B. O., T. P. A. S3 


5 ! .3 

Act IV OP 
1882. 
Section 
181. 
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Act IV OF the mortga^e-tleed, upon tlie possession of that deed by the mortgagee 
1882. and upon the receipt for the full amount of the mortgage money under 
Sections tlie [land of the mortgagor.” {Bickerton, v. Walker^ 3! Cb. O., 151. 
132—185. iiaij see Climnayya v. Chidamharam^ L L. 11 Mad., 212, where 
the distinction between statemetits contained in tbe mortgage-deed 
and .subsequent transactions between the parties does not seem to have 
been brought to tbe notice of the Court.) 

In conclusion, it is necessary to state that notice is necessary only 
for the protection of tbe assignee. The first part of the section merely 
fixes the titne when the transfer comes into operation, while the last 
clause provides for the protection of the debtor if he deals with the 
debt before that time. {Jugdeo v. BriJ Behari^ I, L. R., XU Calc., 
505 ; Kalka v. Chayidan, I. L. li., X All, 20.) 

Notice to 132. Every sucli notice must be in writing signed by 
tlie person making the transfer, or by his agent duly 
authorized in this behalf. 

Debtor to 133. On receiving such notice, the debtor or person 

foTrufsfcr whom the property is vested shall give effect to the 

' transfer unless where the debtor resides, or the property 
is situate, in a foreign country and the title of the person 
in whose favour the transfer is made is not complete ac- 
cording to the law of such country. 

Warranty 134^. Where the transferor of a debt warrants the sol- 
of of the debtor, the warranty, in the absence of a 

contract to the contrary, applies only to his solvency at 
the time of the transfer, and is limited, where the transfer 
is made for consideration, to the amount or value of such 
consideration. 

Dischariie 135. Where an actionable claim is soil, he against 
alninsT** whom it is made is wholly discharged by paying to the 
whom buyer the price and incidental expenses of the sale, with 
sotr interest on the price from the day that the buyer paid it. 

^ ^ * Kothing in the former part of this section applies — 

(а) where the sale is made to the co-heir to, or co-pro- 
prietor of, the claim sold ; 

(б) where it is made to a creditor in payment of what 
is due to him ; 

(c) where it is made to the possessor of a property sub- 
ject to the actionable claim; 

(d) where the judgment of a competent Court has been 
delivered affirming the claim, or where the claim 1ms been 
made clear by evidence and ivS ready for judgment. 

These provisions are partly borrowed from tbe 0<Kle Hapoleon, As 
the law sto<Kt ‘before the passing of the Act, it was oijly persons in p, 
fidaeiarj position who could not make a profit by taking an assigniueiit 
of a debt. (2 White and Tudor, h. C., i 1 95, 1197.) 
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THE SCHEDULE. 
(a.) Statdtes. 

Subject* 


Saring of 
negotiable 
instru- 
ments. 


^)steat of repeal. 


27 'Hen. , VIII, 
^.lO" 

Uses ' ' ... 

1— - 

The whole. 

IS BUz.^ q /5 

Fraudulent conveyances I 

' 'Fhe whole. 

27 miz., c* 4, .... 

Fraudulent conveyances 

The whole.* 

4, Mfirj, 

„ C/iandestlne' mortgages 

The whole. 
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(/>.) Acts 

OP THE GoVERNOE GFNrB\E IN CoONCIf . 


1 

Number and year. \ 

\ 

, Subject 

1 

! 

Extent ol repeal. 


IX of 1812 ... 

Lease and release 

The whole. 


XXXI of 1854... 

Modes of convejitvg land 

Section 17. 


XI of 1855 ... 

l^Iesne profits and im- 
piovemeiits. 

Section 1 ; in the title, 
the words “ to mesne 
profits and,” and in 
the preamble “ to 
limit the liahility for 
mesne profits and.” 


XXVII of 1866 

Indian Trustee Act 

Section 81 , 


IV of 1872 ... 

Panjttb Laws Act 

i 

So far as it relates to 
Bengal Regulations I 
of 1798 and XVII of 
, 1806. 


XX of 1875 ... 

Central Provinces Laws 
Act. 

! 

1 So far as it relates to 
' Bengal Regnlarions I 
011798 am! XVII of 
1806. 


XVIIIof 1876... 

Oudb Laws Act 

So far as it relates to 
Bengal Regulation 
XVII of 1806. 


I of 1877 

Specific Relief ... 

In sections 35 and 36, 
the words writ- 

ing.” 



(c.) Regulations. 



Bengal , Begnla- 
tioii I of 1798, 

Conditional sales ... 

The whole Regulation. 


Be»’gal Regular 
tioii XVIi of 
1806. 

Redemption 

The whole Regulation, 


Bombay Regnla- 
tiirn V of 1827. 

Acknowledgment of 
debts : Interest : Hort* 
gagees in possession. 

Section 15. 



APPENDIX I. 


LOCAL MOBTGAGES. 

In l^Iaclras, in acldifcioa to the form? of mortgage to be 
found in other parts of the countiy, we meet with two 
descriptions of mortgage possessing well-known incidents 
derived from custom and ancient usage. They are known 
as Otti and Kanam, both of them being in the nature of 
usufructuary mortgages, and partaking to a certain extent 
of the character of leases. The mortgagor, who is known 
asthe Jeiimi, makes a lease in favour of the mortgagee, 
who is known as the Otti or the Kanam holder, at a fixed 
rent out of which the moitgageo is entitled to retain the 
interest due on the mortgage-debt, the balance only being 
payable to the mortgagor. By local custom such mort- 
gages are not redeemable before the lapse of twelve years 
from the date of their execution, (Edafhil v, Kopashon, 

I Mad. H. 0. Rep., 122 ; Keshava v. Keshava, I. L. R., 

II Mad., 45 ; Kumini v. Parham,, I Mad. H. C. Rep., 261 ; 
Pramaian v. Madatil, I Mad. H. C. Rep., 296). An Otti, 
however, differs from a Kanam in two respects. In an Otti 
the Jenmi is only entitled to a mere ]ieppercorn rent, as 
the mortgagor is ordinarily taken to have received two- 
thirds of the value of his land, so that the interest practi- 
cally absorbs the rent reserved on the transaction. In a 
Kanam, however, there may be a substantial difieretice 
between the rent reserved and the interest payable on the 
mortgage. An Otti holder is also entitled lo claim, but 
not a Kanamdar, a right of pre-emption, in ease the Jenmi 
is desirous of selling the property, (Kumini v. Parham, 
I Mad. H. 0. Rep,, 261.) This right of pre-emption involves 
the right to make further advances. If therefore the 
mortgagor should wish to borrow further sums of money 
on the security of the land, he ought to give notice to the 
Ottidar who has the option of making further advances. 
But no such privilege can be claimed by a Kanamdar. 
{Eunkamv, v. Keshavan, I. L. R., Ill Mad., 246.) 
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App. I. The reason for the distinction as pointed out in Mamhrir 
— V. Mimlwmli (I. L. R., VI Mad, 140), (a), is perfectly 
intelligible. The Ottidar practically advances to the full 
value of the propertj^ and his position diifers but very 
little from that of an absolute purchaser. Having invested 
so much in the property, it is but natural that the Ottidar 
should secure his holding from disturbance hy an under-' 
standing -with the Jenmi that he should have the option 
of making further advances ; and the customary rule 
which now prevails seems to have grown out of it. 

I ought to add that although the right to hold for 
twelve years is one of the customaiy incidents of Ottis as 
well Kanams, such right may be excluded by agreemenb be- 
tween the parties. {Shehhara v. Mam, I. L. R., II Mad., 193 ; 
Ahmed v. Kimhamed, I, L. R, X Mad., 192. Distinguish 
Ktmara v. Oovindan, I. L. R., V Mad., SlO.) 

Then again not only may the right of the Kanamdar or 
Otti holder to hold for twelve years certain, be curtailed by 
an agreement to that effect, but his right to hold the laud as 
a security at all will depend on his acting conformably to 
usage and the Jenmi’s interest. If therefore the mortgagee 
repudiates the Jenmfs title, he will forfeit his right to hold 
for the customary period. (RamenY, ]{andapimi,I Mad. 
H. 0, Rep., 445 ; Mayavanjapi v. Nimini, II Mad. H. Cl 
Rep., 109 ; Kellio v, Maapalli, II Mad. H. C. Rep., 161.) 
And it seems to make no difference that the title is repu- 
diated for the first time in the answer of the mortgagee. 
(Mayavanjari v. Nimini, II Mad. H. C. Rep., 109. But 
see Paidal v. Parakal, I Mad. H. 0. Rep., 13.) 

But the right of an Ottidar is not forfeited simply by 
his setting up further charges which ho fails to prove or 
by Ills denying the validity of an assignment of the 
Jenmi's title in favor of a third party. (Kanmih v. 
Vannathan, I L. R, III Mad., 74.) 

The forfeiture of the mortgagee’s right is said to be 
iledueible from local custom and usage. I speak with 
diffidence, but the assumption is not perhaps wholly un- 
tenable that the rule of law formulated in some of these 
cases owes its origin to mistaking the Otti or Kaiiam 
holder for a mere lessee and applying to such cases the 
English law of forfeiture where a tenant disclaims the title of 
his landlord, a legacy of the old feudal days when the vassal 


This over-rules FaMal v# Famkaf (I Mad, H. 0. Rep., IS.) 
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holding land had to swear fealty to his lord, and when a J* 
breach of his oath w^as followed by a forfeiture of the fee. ““ 

I ought here to state that a Kaiiain may not always be 
clearly distinguishable from a lease proper. The general 
rule is that if the tiunsaction is entered into as a security 
for the repayment of money, it will be i^egarded as a mort- 
gage with ail the incidents belonging to it either under the 
law or under local usage. If the case is otherwise, the 
transaction will be regarded only as a lease. (N'ellaya v. 
VadaJcipat, I. L. K, HI Mad., S82.) 

It is hardly necessary to state that when the mortgagor 
is unable to give possession, the amount advanced by the 
Kanamdar maj?' be immediately recovered from him. 
{Vayalil v. Udaya, II Mad. H. C. Eep., S15.) 

To return to the question of forfeiture, the mortgagee 
does not forfeit liis right to hold for twelve years by 
merely allowing the rent to fall into arrears. (Rcoutan 
V. Eadangot, I Mad. H. C, Eep,, 112 ; Eunjw v. Manavik- 
mma ; Krishna v. Sten/cara, IMad, H. 0. Eep., 113 note.) 

If the rent remains unpaid, the Jenmi may either sue 
for it or take credit for the amount in arrears when he 
pays off the mortgage. {Unnian v. Rama, I. L. R., VIII 
Mad., 413, and cases cited therein). The right to claim 
such credit being one of the incidents of the transaction, 
a pledge of his rights to a third party by the Kanani holder 
cannot affect the riglit of the Jenmi to set oft* the aiTears 
due to him, against the sum due to the Kanain holder from 
the Jenmi. (AcJmta v. Kali, I. L. R., VII Mad., 545.) 

Another noticeable peculiarity of these mortgages, is that 
on redemption the Jenmi pays nob only the amount ad- 
vanced to him, bub also the value of improvements made 
by the mortgagee. {Kanna v. Komhi, I, L. R., VIII Mad., 

381.) In some districts, however, as Ernad, the Jenmi on. 
i‘edemption is entitled to take credit for one-half of the 
value of improvements effected by the Kanamdar. 

( Unnian v. Mama, I, L* R., VIII Mad., 415.) Under the 
head of improvements, however, the Kanamdar is nob 
entitled to claim the value of trees of spontaneous growth. 
{Namymia v. Narayana, I. L. R, VIII Mad., 284.) ^ It 
may be noticed that in the last case the Court, departing 
to a certain extent from the well-known rule on the sub- 
ject,., said that the costs of baking an account of the im- 
provements should fall on the party who refuses to accept 
a reasonable offer. In connection with the question of im- 
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App. I. VII Bom. H. C. Rep., 60). Similarly in Konkan a mortgagee 
without possession is invalid as against a subsequent 
mortgagor with possession and without notice of the prior 
mortgage. {Hari v. Mahadaji, VIII Bom, H. C. Rep., 
A. 0. J., 50). 

It seems, however, that the.se distinctions are not of much 
])ractical importance, as according to the Bombay High 
Court registration is a substitute for possession. (See ante, 
p. 32.) 
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STATUTES. 


LIMITATION ACT. 

The only articles relafcuE^ to morfe^ages or charges are the follow- 
ing LSo, 145, 146, 147, and 148. 

period of limitation may be enlarged either by an acknowledge 
ineut ot liability, or by payment of interest, or part payment of principal 
by the defendant. But no such acknowledgment or payment by 
one or more of several mortgagees or mortgagors, as the case may be, 
will render the others chargeable. 

An acknowledgment to be within the meaning of the Act must be 
an aeknowiedgmeat of an existing liability. (Bam Diu v. 

I, L. II., IX (Jalc., 616 ; Dliarma v. Gomnd, L L. R., Yill Bom., 99 ; 
Tommn v Bowyei\ 9 Jar. N. 8,, 863 ; Hardy v. Reeves, 4 Ves , 466 ; 
Amhula v. Nailavahit, I. L. R,, VI Mad,, 625.) 

'Uhere are conflicting decisions on tiie question, whether an acknow- 
ledgment in order to be good, must be good under tlie Act in force 
when the suit is brought or that in force when the acknowledgment 
was made. (Data v. Sarfraz, 1. L R., 1 AIL, 425 ; Bhihhami v, 
Mmmu, I L II,, V Mad, 182; Kmnmana v, Chemhrahmdtj, VI Mad, 

II. C, Rep., 138 ; Kidar v, Ui/ai, III Weekly Notes, 202 ; Manir-ud- 
dill V, Muhammad, V Weekly Notes, 194; Ckujfoo v. Spul Nasir, II 
Agra II, 0. Rep,, 227 ; Bisheshar r. Bhagi llaitit, V Weekly Notes," 
211 ; o/. Batchelor v. Mlddhtan, 6 Hare,, 75; StamJieU v, Hobson, 
6 De G, M. & G , 620 ; 16 Beav., 236.) 

Part payment will also, as already pointed out, have the efieet of 
extending the period of limitation ; and this although made before 
the Act giving suck eSeefc to part payments came into force, (Teaga* 
rmja v. Mariappa, L L, R,, I Mad., 264.) In England payment 
of rent by a tenant to the mortgagee will not save limitation, 
(Harlock v. 19 Oh, D,, 539.) The last clause of section 

20 of the Indian Act would also seem to point to actual occupation, 
(See Lord St* Eeomiiars Real Prop, Stat,47 ; and Grant v, EilL% 9 M. 
& Wn 128.) Questions of considerable nicety occasionally ari.se as to 
the authority of an agent to make a payment. In a recent English 
case where the solicitor of the mortgagor continued to pay the interest 
professedly for the mortgagor, but ttiere was no evidence of mij pay- 
ment whatever having been made by the mortgagor to the solicitor, the 
Court held that the payments made by the solicitor could not keep alive 
the right of the im^rtgagee. (Newbould v. Smithy 29 Ch. D., 882 ; 33 
Oh, D,, 127.) But the facts of the case were somewhat peculiar, and 



TllANSFER OF FROPERTY ACT, 1882. 


524 


App II. tlie judgment of tlie Court must be taken in eonnection with tlie facts. 

' ‘ Indeed the question is not strictly one of law but of fact. For it can- 

not certainly be the law that every mortgagee who receives Ids interest 
through some one else is bound before the Statute runs out to apply to 
the mortgagor in person. (^Ailnani v. Marl of Sandwich, 2 Q. B. D., 
485.) 

An acknowledgment by one of several mortgagees does not allect the 
proportionate interest of the others. Therefore, where the mortgagees 
are joint, the acknowledgment it seems must be by all of them. The 
Punjab Chief Court has refused to give «any efiect at all to an acknowledge- 
ment by otie of two joint mortgagees on the ground, that there is no pro- 
vision in the Indian Act, similar to section 28 of 3 and 4 Will. IV., c. 27, 
giving such acknowledgment the effect of splitting up tlie joint mortgage, 
(Mah Bihi v, Motan, Piinj. Uec., No. 61 of 1877 ; Devi Dijal v. Proh 
Dyal, ib.. No. 85 of 1880.) It would, however, appear from the speech 
of the legal member, although we are not permitted to refer to it, that 
the Legislature did not intend to depart from the provisioi»s of the 
English Statute on this point. But, however that may be, an acknow- 
ledgment by one of several mortgagees, who have no apportionable 
interest in the money secured by the mortgage, would be absolutely 
inellectna!. (Richardson v. Votmge, L, R., 10 Bq., 275 ,* 6 L. R., Ch. 
App., 478.) A sub«mortgagee is not a person claiming under the 
mortgagee within the meaning of section 19. (Ztda Mai v. Gulam, 
Punj. Rec., No. 32 of 1880; followed in Gugan v. Jmvana, Civil 
Appeal, No. 1541 of 1883.) It is doubtful whether sealing may not 
under certain circumstances amount to signing. Anything, however, 
which is intended by the waiter to be equivalent to a signature, would 
seem to be sufficient, such as stumping or printing one’s name or 
putting down one’s initials. The mark made by a marksman may also 
be a sufficient signature. { Bheemaii v. Eeramh, VII Mad. li. C, Rep., 
358; Bengal 1. Co, v. Koyla.% X Suth, W. R,, 293.) The omission of 
Illustration I of section 20 of the Act IX of 1871, from the present 
Act is significant, (^ee Zuehmun v, Rumzan^YLli Suth. W. li.» 513, 
compare Mohamed v. Dilwar, 2 Shome., 135.) 

As regards redemption, it has been held in Chathu v. Aku (I. L. R., 
VIJ Mad., 26), that where the mortgagee was in actual possession, the 
mere receipt of rent by one of the mortgagor’s for twelve years, although 
evidence that he had claimed an exclusive right to redeem, did not bar 
the claim of the other mortgagors to redeem from the mortgagee in actual 
possession as against whom they would have 60 years. If a mortgagee 
has been in possession of a part of the mortgaged premises for the full 
period of limitation that part cannot be redeemed. (Kimman v. Rouse, 
i 7 Ch. B., 1 04.) It has been held in some cases tliat Art. 1 48 would apply 
to a claim as against one of several mortgagors by his fellow mortgag(u*s 
to redeem the mortgaged property where such property had been 
redeemed by the former from the mortgagee and the period would 
ap|3arent!y run from the date on ivhich the co-mortgagors became 
entitled to claim redemption. At any rate, the possession of the redeem- 
ing mortgagor cannot be regarded as adverse to his co-mortgagors, 
and the latter will have at least 12 years to recover their shares under 
Art* 144 (see Umr^un-nissa v. Muhammad, I. L. E., Ill AIL, 24 ; 
Chathn V. Aku, I, L. R., VII Mad., 26.) I will conclude by referring 
to one or two English cases on points which have not been decided 
in any reported Indian case or on which oiir Law Is silent. It has 
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been held that, a remainderman, although suing within 20 years App. IL 

from the death of the tenant for life will not be entitled to redeem. 

{Cliolmondehy v. CHnton^A Biigh., 1.) But where the mortgagee ac«» 
quires the interest of a tenant for life, whether before or after taking 
possession, limitation wtniLl run only from the determination of such 
estate. {Hyde v. Dallmvay, 2 Hare, 528 ; see also Baffefy v. King^ 

1 Keen, 601; Price v. Copmi\ 1 S. & S., 347 ) Simiiaily where the 
same person who is entitletl to the rents is also liable to pay the in- 
terest, there can be no limitation. (Tophtm v Boothe, 35 Oh. D., 607.) 

The coalition of the interests of mortgagor and mortiragee would 
exclude the operation of the Statute. {Rafferty v. King, 1 Ke., 

601 ; Tull V. Owen, 4 Y. & G.. 201 ; Hyde v. Daliaway, 2 Ha., 528 ; 

Wy7me v. Styon, 2 303 ; Browne v. Bishop of Cork, 1 D. & Wah, 

714; Spickemell v. Botham, Kay, 669) It is unnecessary to point 
out that if the equity of redemption is burred no trust will attach to 
the surplus proceeds up(m a sale by the mortgagee. (Dart, p. 452.) 

Ill the recent case of Hugill v. Wdkmson (38. Ch. D., 480\ it was 
held, that although there is nothing to prevent a mortgagee of arever- 
sionary interest from taking pi oceedings against his mortgagor, while 
it is still an interest in reversion, the richfc to bring an action for the 
recovery of tlie land continues until the expiration of 12 years, from 
the time at which there has been a right to bring an action to recover 
the land in possession. 

As the mortgagee becomes the owner only when he obtains the 
order absolute for foreclosure, he may bring an acth>n to recover posses- 
sion of the land within the usual period of limitation from the date 
of such order. (Pugh v. Heath, 7 App. Cas., 235 ; see, also, Earlock 
V. Askberry, 19 Oh, D., 539.) 

It may be added that according to the decisions of the Calcutta 
High Court, Art. 147 of the Limitation Act applies only to that class of 
mortgages in which the remedy is either foreclosure or sale in the 
alternative. It does not therefore apply to the well-known class known 
as Bye-bil«Wufa or Kutkobalas, (Giriear v. Thahur, L L. IL, XIV 
Calc., 730. S. A. Xo. 921 of 1888.) 


STAMP ACT. 

The provisions relating to mortgages are contained in sec. 3, cL 13, 
sec. 24, and art. 44 of Sch. L 

As to the distinction between a mortgage and an agreement, see 
Amnymom ease (L L. E., VII Mad., 209) ; Anonymous ease (I. L. IL, 

VIII Mad., 104). As to the distinction between a mortgage, and a 
lease see Anonymous case (L L, E., VII Mad,, 203) ; Mxp&rie IMi, 
(L h, E., VIII Calc., 254). As to the distinction between the two 
classes of mortgages named in article 44, see Anonymous erne 

L. E., X Calc., m); Hingmighat, Sfc. Co. v. mchmidih L. R., Till 
Bom , SIO). Stipulations whicn do not create fresh obligations do not 
require any additional stamp duty. (Damodar v, I. L, E., 

IX Bom., 435). As to the stamp duty payable on a sale of the equity 
redemption nn<ler an execution, see Amnymom case |L L. E., 

VII Mad., 421). (Gf Anonymous ease, I. L. R, V. Mad. 18 ; Anonymous 
easCf I. L. E., X Calc., 92 ; hut see In re Ramkrishna, I. L. E., IX Bom., 
47 1 Ska Bagmdas Y. HalaUiore,!. L. li., V Bom., 470), As to the 
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App. II. mode in wliicb the stamp duty ought to be calculated where the equity 

of redemption is sold ill different parcels to different purchasers, see 

Li re Vinlimi 1. L. E., X Bom., 58 \ comptire hi re llamkrishm 
L h. li., iX Bom., 47.) 


COURT FEES* ACT. 

The only clause expressly relating to mortgages is clause IX, sec. VII, 
a clause which has been found rather difficult to apply in practice. 
The following are some of the more important cases wliicli have been 
decided inider the Act. For the sake of convenience cases relating to 
the jurisdiction of the various Civil Courts in this country are also given 
although the principle on which these cases are based, the competency of 
the Courts being regulated by the value of the subject-matter of the suit 
is different from the hard-and-fast rule laid down in the Court Fees* Act 
for the purpose of determining the proper fee chargeable on a plaint or 
memorandum of appeal. 

In cases in which it is competent to the mortgagor to sue to recover 
a portion of the mortgaged property, the debt must be regarded as 
distributed over the whole property ; and as regards the portion of 
the properties sued for, “the principal money ” expressed to be secured 
must be taken to be the proportionate amount of the debt for which 
such portion of the property is liable- (JBalkrishia v, NagDekaVy I. L. K., 
VI Bom-, 324.) 

A decree having been given by the lower Courts in a redemption 
suit, directing that the mortgaged property should be redeemable on 
payment of the amount expressed to be secured by the mortgage-deed, 
viz., R$. 1,15*2-15-4, to the defendants, — viz., Rs. 568-9-8 to the defend- 
ant Uraarkhan, and Rs. 584-5-8 to the defendant hloro and two others,— 
appeals were preferred to the High Court by Umarkhan and Moro, 
each of them presenting a separate memorandum of appeal. A ques- 
tion arose as to what Court Fees should be levied on them. On reference 
by the Taxing Officer of the Court,— jUeAi, that the Court Fees to be 
computed upon each memorandum of appeal was, under section 7, 
clause 9 of the Court Fees* Act, YII of 1870, to be according to the 
principal money expressed to be secured by the deed of mortgage, 
mz,y Rs. 1,152-15-4.^ (Umarhhanv. Makomedyl. L. R., X Btnn., 41.) 

For the purpose of determining the probate fee in respect of an 
annuity, the word “value” in the Court Fees* Act, VII of 1870, 
Schedule I, clause 11, must be taken to mean the market value of 
the annuity, and not ten times the amount of a yearly payment* Where 
the property, in respect of which probate is sought, is mortgaged, 
the amount of the mortgage incumbrance must be deducted from the 
market value of the property, and the probate fee charged on the 
balance. (In re Will of Ham Chandra, L L. E., I Bom., 118.) 

For the purposes of jurisdiction (Madras Civil Court Act, 1873), the 
subject-matter of a suit to establish the validity of a charge upon 
property is, when the property is in excess of the charge, the amount 
of the charge; when the charge is in excess of the property, the value 
of the property. (lirulmama^ v. Srinivasa, I. R., IT MacL, 339.) 

Where a suit for possession is brought after a decree for foreclosure 
has been obtained, the valuation of such a suit, in so far as the juris- 
diction of the Court is concerned, Ip not to be calculated according to 
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tlie scale laid down in tlie Court Fees’ Act, section 7, clause 9. App. II. 
{Ahollya V. Shama^ I Gale. L. Rep., 473.) — - 

The purchasei’ of the equity of redemption of certain land sued to 
redeem tlie same, lie made the mortgagor and vendor of the land a 
pro forma defendant. Helf that the value of the subject-matter 
of the suit was not the market value of the laud, but the amount 
of the mortgage money. (Knhair Sing v. Atma Ram. I. L. 11., 

V Ail, 332) 

Where asi instrument of mortgage does not expressly secure the 
amount to be allowed for improvements on redemption of the mortgage, 
the value of the improvements is not to be calculated in ascertaining 
tile “ value of the subject-matter of the suit,” for the purpose of 
jurisdiction under section T2 of the Madras Civil Court’s Act (^Fer 
Curiam^ Turner, 0. J,, and I\Iuttusami Ayyar, J*, dissenting.) 

By the custom of Malabar a condition is attached to all Kanam demises 
that the mortgagor shall pay the value of improvements made by the 
mortgagee during the term of the demise before he can redeem, and 
the repayment of the sums spent in improvements is thus secured by 
the mortgage in the same manner ns the repayment of the principal 
advanced, and must be calculated in determining the value of the sub- 
ject-matter of the suit for the purpose of jurisdiction. (P^r Turner, 

C. J., Muttusami Ayyar, J , concuning.) (Zamoi'in of Calient v. Nara^ 

3 /w/m, I. L. R., V Mad., 284.) Anonpnous cme (1. £. li., V Mad., 287, 
note). 

The integrity of a joint usufructuary mortgage having been broken 
in consequence of the mortgagee having purchased the right of several 
of the mortgagors, one of the mortgagors sued in the hlimsif’s Court 
to recover his share of the mortgaged property, alleging that the 
mortgage had been redeemed. The value of the mortgagee’s right, 
qua such share, was under Rs. 1,000. The mortgagee set up as a 
defence to such suit that a bond, under which a sum exceeding 
lls. 1,000 was due, had been tacked to the mortgage, and that until 
such sum had been satisfied, the plaintiff could not recover posses.sit>n 
of his share. Held^ on the question whether the Muusif hud jurisdic- 
tion, that the value of the subject-matter of the suit was the value of 
the mortgagee’s right, qitd the plaintift’s shiu’e ; and as the value of such 
right did not exceed Rs. 1,000 even if it were held that the 
mortgaged property was further incumbered with such bond, such suit 
was cognisable in the Munsifs Court. The principle hud down in 
GoMiid Singh v. Kalin (I. L. R., II All, 778,) followed, (Bahadur v. 
Nowah/tm, 1. L. B., ill All, 822.) 

A deed of mortgage was executed by P., P., and S. for Rs. 4,000, 

A., the purchaser of the share of *9., brought a suit for recovery of 
possession of ooe-third of the mortgaged property against the mortgagees 
who had purchased the shares of P,, and P., the other mortgagors, 

Meldf by the Full Bench with reference to section 7, article IX of the 
Court Fees’ Act (VII of 1870\ that the defendants-mortgagees having 
bought up the equity of redemption of two of the mortgagors, and 
pro tanto^ extinguished^ their mortgage-debt, and so by tneir own act 
empowered the plaiutifi to sue for redemption of one-third of the 
property, the principal money now secured as between them and the 
plaintid must now be regarded as one-third of the originai mortgage 
amounl—namely, Bs, 1,333-5-4,— more particularly as iscal enact- 
ments should, as fu m possible, be construed in favour of the subjects 
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App. II. (Balkruhm v. Nagveliar^ I. L. R., VI Bom., 324, referred to.) 

— olso, with reference to the terms of sectifm 20 of tlie Be?igjjl Ciril 
Court’s Act (VI of 1871), that the “subject-matter in dispute” in 
suits of this kind was the amount of the mortgace-debt and the 
mortgagee’s rights which were sought to be paid od; that from the 
terras of the plaint it was obvious that, in the present, c.ise the subject- 
matter in dispute was Rs. 1,333-5-4, the one-third of the original 
mortgage sura of Hs. 4,000; and that, it was therefore beyoiul the 
limits of the Munsifs pecmnary jurisdiction. Per hiahmood, J. — It 
is a rule of coustniction that while in ea.ses of taxation everything 
must be strictly construed in favour of the subject in questitm of 
jurisdiction, the presumption is in favour of giving jurisdiction to the 
highest Court. Observations by Afahinood, J., as to the subject-mattier 
of suits f<*r the rediuuption of mortgages, and the mode in which the 
value of such subjoct-matter should be calculated h>r purposes of 
jurisdiction. {Amanntv, Bhajan^ I. L, R., VI II All., 438 ) 

The stump duty payable under Sch, B. of Act X of 1862, on a 
suit to redeem mortgaged land paying revenue to Government, should 
be calculated on the sum for which the land is iiKHtgaL'cd, and not on 
the market value of such land. {Nandrum v. Balaji, V Bmii. H. C. 
Rep., A. C. J., 153.) 

A suit br<»iight by a kanara-holder against the jenmi and the holders 
of a pri(jr ksmara in possession, to recover pos.ses8ion of the lands, may 
be properly treated, for the purpose of jiiris<Hction, ns a suit for laiid, 
aliliough it results in a decree for redemptiim, and if regarded as a 
redemption suit, would be cognisable by a Court of subordinate jurisdic* 
tion. {Marahar v. Parameswarmi^ I. L. R., VI Mad., 140.) 


REGISTRATION ACT. 

The most important sections bearing on mortgages, are secs. 17 and 50# 

The necessity for the registration of a deed of mortgage is deter-* 
mined by the amount of the principal money secured by it. (Nam 
V. Amnt, I. L. R., II Bom., 353 ; Narasnyya v. Qtiruvappa^ I. L. li., 
I Mad., 378; Sadagopayyaiigar y, Dorasami^l. L. R., Y Mad., 214.) 
In Kaiiamuri v. Padalu (L L. R., V Mad., 1 1 9), however, it was held 
that the proper teat for the purpose of registration is not merely the 
principal secured by the bond but the amount of the least sum recover- 
able under it. This was also the view which was formerly taken by the 
Allahabad High Court Singh v. Sewa Mmn^ I. L. R., Ill AIL, 

157, and cases cited therein. (See also MMra v, Aehmput^ 1. E., Ill 

AIL, 422.) These cases, however, have since been overruled. 
ullah V. Nakched^ I. L. R., V AIL, 447.) In the Calcutta High Court 
the rule that for the purpose of registration the principal alone must 
be taken into account has been uniformly acted upon. {PancM v. 
Ahmediillat XII Calc. L. Rep.. 444; Korhan v. Pitnmbari^ XII I Calc. 
L. iiep.y 256, S, 0., I. L. R., X Calc., 82), As regards usufructuary 
mortgages, see Earn Doolary v. Thacoar (I, L. R., IV Calc., 61). 

The necessity of registering an assignment of a mortgage depends 
not upon tlie a “mount of the mortgage, but upon the amount paid by 
the assignee. (Saira Kumnji v. Vuram^ I. H. R., II Bora,, 97 ; Qanpat 
V. AdcifjX I. L. E., Ill Bora., 312.) The assignment of a mortgage 
decree if the amount paid for it is one hundred rupees or upwards is 
compulsorily registrable. {Qoptd v. TrmW, I. L. R,, I Bora., 267.) 



nEQISTilimON ACT. 


52a 


The que«?l'ion wlioilier a receipt for sums paul in sati'^fiiclioii of a Apr. II. 
inorfo'Jige-debt or is not a docunient within the meaning of section ” 

17, Inis been fruitful of conilioiing decisions. (Ini'hd v. Tamddiih 
I. L. R., YI AIL, 835 ; Dalip v. Duroa. 1. L R,, I AIL, 442 ; Shld^ 

Vin^apa v. Ohenbawpa, 1. L. R., iV Bom., 285 ; A?iJmpi( v. Ganpati^ 

1. L. R., V Bom., ISI ; Gufj^mifnv v. MnUomed, XX Hath. W. li., 334 ; 

Venhaip/aj* v. VcnluUa, L L. R., Ill Mud., 58 ; Venhalarama v. Chin» 

9utfli(Wihip VII IMad. II. (j. Rep., I; Sooi'jo v, Bhugwaii^ XXIV 
Hath. W. R., 328.) It is, however, reasonably cle.ir tliat ilie term 
consideration implies that the person himself to whom the money is 
paid by some act of his limits or extinguishes his intere.st in consi- 
iteration of the payment, and the term would be altogether inapplicable 
to a case wliere the limitation or extinction, if any, is merely the legal 
consequence of such payment. The weight of authority also is de- 
cidedly in support of this view, the only case.s in which a contrary 
view has been taken being, Daitp v. Durga (1. L R., I AIL, 44*2); 

Smrfo V. Bhigwmi (XXI Siith. W. R., 328), and Lndail v. Ttisaddiik 
(I. L. R., VI Ail., 335). 

But a doenment, although it may be called a receipt, muse be regis- 
tered, if it is intended to be used for the purpose of proving the release 
of a claim secured by mortgaico. (Sf/'dar AH v. Laohman^ L L. R., 

II AIL, 554 ; Maliadajt v. Vpanhajp T. L. R., I Bum., 197 ; Ramapa 
V. Umamut^ I. L. R., VII Bom., 123; JBasaioa v. Kalliapa^ I. L. R., 

II Bom., 489, But see Lulm Moneo y. Sona Monee^ XX Siith. W. 

R., 334.) 

In the case of zuriposhgi leases granted for one year certain, but 
as usual containing a stipularion that in tiie event of the loan not being 
repaid, the lease shall continue in force, registration is compulsory. 

(BJwhani v, Shihmfh, 1. L. R., XlII Calc., 113.) 

On the question of priority among rival deeds, it is necessary to 
notice that it only applies where the deeds arc antagonistic. Thus, if 
a person mortgages his property and afterwards assigns the mere equity 
of redemption no question of priority ean arise, {llamchmidra v. 

7frMna, I. L. R., IX Mad., 495.) On the principle that an execu- 
tion-sale passes only what the debtor could honestly convey, a pur- 
chaser ixnder an execution cannot claim priority merely by virtue of the 
registration of his sale certificate {Sohhagehand v. J3hmchand, I. L. R., 

Vi Bom„ 193; Bapiiji v. Sattyabhamahm, 1. L. R,, VI Bom., 490; 
limmraja v. Arumchala, I. L. H., VII Mad., 248.) 

It ought to be added that, although as a general rule, priority is de- 
termined where both the rival deeds are registered by the date of 
execution, and not the date of registration, in Bombay, owing to the 
adoption of the rule of Hindu Law as to the necessity of delivery of 
possession qualified by the principle that registration being notice is a 
substitute for possession, the rights of a subsequent alienee who obtains 
possession can only be defeated by tbe regiskmfcion of the first docu- 
ment prior to the execution of the second deed. (Zahbimi v. Bai 
Amrii^ I. L. R., II Bora., 299 ; cf. Ttilmram v. Ramclmmlm, I. L. 11., 

J Bom., 314 ; Sliringarpure v. Pethe^ I. L. R., II Bom,, 66*2 ; Haska v. 

MagJWt I, L. R„ VI Bom., 165; Lakshmandas v. Dmmti I, L. R. 

VI Bom., 168; Sohhagehand r, Bhaichmid, I, L. Xi., VI Bora., 193; 

Bapuji V. Sfiigahhamnbai, I. L, R , VI Bom., 490 1 Vasadev v. Narayan 
L L. E., VII Bora,, 131.) 

Although in the Calcutta High Court possession is not essanfckl to 
E. B. a., % R A, S§ 
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Apf, II. complete tlie title of a purcliaser for value, it is still a very important 
— element in questions of notice. ( Naram v. Datarcm, L h. E., Vlil 
Calc., 597; S. C., Calc. Rep., 241.) It seems, liowever, that consfractive 
possession, that is, possession by receipt of rents, is not sticli notice as 
would postpone a registered document, (Gooiiomoney v. Basanta 
Kumaree^ S. A. No. 44*2 of 1888, Calcutta, unreported ; citing Barn* 
hart V. GreenshieldSf 9 Moo. P, C., 18.) 

Another question which has given rise to conflicting decisions is the 
true construction of section 50 of the present Registration Act, as 
regards its operation upon documents executed while the prior Regis- 
tration Acts were in force. The weight of authority, however, is 
again.st any retrospective effect being given to tlie section. (Sri Ram 
V. Bhcigirath^ I. h. R., IV All., 227 ; Riipcliand v. Davlairav, 1. L. R., 
VI Bom., 495; Bhola Nath v. Baldeo^ I. L. R., II AIL, 198; 
Lahlimmidas v. Dasrat, I. L. R., VI Bom., 168 ; Kaniihar v, Joshif 
I. L. R., V Bom., 442 ; hhharam v. Gomndram^ I. L. E., V Bom., 658.) 

The Madras High Court at one time seems to have been inclined to 
take a different view. (Kallacolathumn v. Suhharoya, I. L. R., Ill 
Mad., 73; v. L L. R,, VI Mad., 174; Banaji v. Ram 

Row, III Ind. Jar., 554.) But in a later case a more limited operation 
was given to the section. (Sitaramndu v. Eamanna, V Ind. Jur., 463.) 

The provisions of the section, however, will apply if one of the rival 
deeds has been registered under the present Act. {Ganga Rami v. 
Bansi, I. L. E., II All., 431 ; Lnchman v. Dip Ckand, I. L. R., II AIL, 
851 ; Bhih Chandra v. Johohiix, 1. L. ii,, VII Calc., 570 ; Gangamm 
V, Kalipodo, I. L. R., XI Calc., 661 ; Ahdul v. Zihan, I. L. R., V All, 
598 ; Janld v. Maidangid, I. L. R., VII All, 577.) 

On the question of priority, where a decree has been obtained by the 
mortgagee under an unregistered mortgage, see Baijnaih v. Zachmmi 
Dm (L L, R., YII All, 888) ; Emulaya Bank v. Simla Bank (L L. R., 
VmAll.,23). 
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ACOESSTONS to AIOllTGAOPn 
PltOPER'IT- 

G^ierallj follow tlie securifcj, 94. 

t/O. 

mortiiagop when entitled to re- 
deem, undee the Transfer of 
1 roperty Act, 452, 94 , 
mortgagee when entitled to for 
purposes of seomity, under the 
Acfc, 4GI. 

doctrine enforced in a recent 
English case against a purch.i- 
ser from the mort^^aftor 96—98. 
Indian cases do not carry doc- 
trine to such extent, 98, 

^^xamples of, 94. 

difierence between acquisitions 
by mortgagor and by mortgagee, 

!nortnta|ror entitled to treat such 
acquisitions as accretions only 
if mortgagee has made them 
bj reason ofadyantages possess- 
ed by him as such, 99. 
doctrine applies only to accretions, 
mid not to profierty substituted 
f«'>giimlly pledged, 

doctrine applies, where property 
pledged assumes a new foriu 
105-108. ’ 

e. g. mortgaged land when 
converted into money by 
compulsory sale, under 
Eand Acquisition Act, 165. 
or for arrears of Government 
Kevenueorrent, 165. 
to pledge, rule about, 363. 

Lessee has right to enjoy, 503. 
ACCOUNTS- 

of taking, 303-304, 478- 

nsiially taken witli annual rest,s 
in India, 468, 487. 

R. B. 0,, I. 


ACCOUNTS-couW. 

practice in Englnnd, 468 
under Regulation XY of 179,8 
sec. 11, ’ 

mortgagee in possession liable 
to account for gross re- 
ceipts, 287-8. 
gross receipts, what, 289. 
not extended to wasilui when, 
309. 

accounts mnst be full nml 
complete, 292. 

jiifti'niQ.-wiisiUhdlti papers uot 
per u sufficient account, 
292. 

account must be verified !)y 
mortgagee hinisdf or his 
agent, 293. 

adjustment of accounts, *>79 
mortgagee liable only for amount 
actually realised except in cases of 
iraud or wilful neglect, 290, 467 
since repeal of usury’ hi w.s 
may protect liimself from 
accounting for actual re- 
oeiptsby agreement, 295—8 
283. ’ 

is allowed expenses of collec- 
tion, 291. 

and of management and 
preservation, 298. 
costs of nece.ssary re- 
pairs, 298. 

of renewing leases, 302. 
of protecting title to mort- 
gaged property, 300- 

302, 

paying bend-rent, 300 
Government Revenue, 
302, ‘ 

when allowed costs of im- 
provement, 300-301.302 
not entitled to personal allow- 
ance, 305-6, 463. 
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AUOOJXTS— 

mortgagee when liable only for 
oceupntioa rent, 301, 465. 
hukling under title other 
tbaii tliut of mortgagee, not 
liable to account as mort- 
gagee in possession, 467. 
.Basis of, when subsequent trans- 
ferees redeem pui chaser under 
mortgage decree, to whicli they 
were not parties, 144, 
account of what is due to puisne 
mortgagee, when a party to suit 
by pilor mortgagee not usually 
taken in the mofussil, 142. 
mortgagor in possession not liable 
to account, 239, 308. 
pH or mortgagee must account to 
subsequent mortgagees, only for 
such sums as are received either 
from mortgagor or mortgaged 
property, 104. 

in suits either for foreclosure or 
redemption, neither mortgagor 
nor mortgagee may withdraw 
from the taking of accounts 
s\'hen they apfjear to be going 
against him, 478. 

n fresh account must be taken and 
a new di|,y named for payment, 
if mivrtgagee receives any rents 
betweeii date of certificate and 
time appoiiited for payment, 
489. 

but not of rents received by a re- 
ceiver, 489. 

under Transfer of Property Act, 
must be clear, full and accurate, 
465. 

(See InferesL) 

ACCllBTIONS- 
(See deceuions,) 

ACUIJMULATIUN- 

direction for, when void, 418, 

ACKNOWLEDGMENT— 

of liability enlarges period of 
limitation, 523. 

of title of mortgagor prevents li- 
mitation, 269. 

must be of existing liability, 523. 
by one of several mortgagees does 
liot afect others, 235, 523. 


ACKNOWLEDGMENT-- 

must be by all the mortgagees 
when they are joint, 524. 
by one of several mortgagees wIjo 
have no apportioinible interest 
in the money secured by the 
mortgage absolutely inefiectual, 
524. 

signature of, what amounts to, 524. 
whether acknowledgment inu&t be 
•good muler Act in force when 
suit brought or that in f{)rce 
when acknowicdginent made, 
523, 

(See Limiiation), 

ACQUISIITONS- 
(Bee Accessions). 

ACTIONABLE CLAIM— 
defined, 511. 
transferor, 511. 

notice of assignment required to 
complete transfer, 511-512. 
notice necessary only for protec- 
tion of assignee, 514. 
notice to be in writing and signed, 
514. 

competition between assignees for 
value regulated by priority of 
notice, 512. 

but notice immatejuhd with regard 
to vohinteeis, 512. 
as regards mortgage debts charged 
on land priority governed by 
precedence in time mid not 
notice, 5 12. 

debtor may pay original creditor 
till notice of assignment, 512. 
meie fact of debtor not In.sisting 
upon delivery of deed, by which 
debt is secured, docs not make 
him liable to a double payment 
512-513. 

Transferee takes subject to state 
of accounts between transferor 
and debtor, mid subject to all 
existing equities, 513—- 515. 
warranty by transferor of debtor^s 
solvency applies only to time 
of transfer, 514. 

and is limited to value of coiisL 
deratiop, 5I4» 
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AOIUONABLE CLklU-^-eoutd. 

ofBcers connected witlj Courts of 
Justice may not take assign- 
ment of actionable claims fall- 
ing under jurisdictioa of such 
Court ri, 515. 

ADMINISTRATION-SUIT— 

pendency of, does not prevent 
mortgagee from proceeding with 
Ills remedies against mortgaged 
premises, 478. 

AGREEMENT- 

for personal allowance to mort- 
gagee void, 305-6. 
that mortgagee in possession 
blnuild not account for rents 
void under Bengal. Reg. XV of 
1793,^295—8. 

by creditor not to exeindse power 
of sale valid in English Law, 23. 
void in later Roman Law, 
8—10 

in restraint of equity of redemp- 
tion inoperative, 21-22, 243— 
245. 

ouglit to be strictly enforced in 
the absence of any known rule 
of law, 240—242. 

that unpaid interest will be con- 
verted into principal belt! not 
enforceable against mortgagor, 
245. 

securing to creditor right of pre- 
emption of equity of redemp- 
tion reganled as valid by Engiisli 
Court of Chancery, 240. 
that principal shall not be called 
in for a definite, time binding 
upon parties, 268. 
meaning of, uiuier sec. 4B of the 
Registration Act, 58. 

ALIENATION— 

eliect of clause against, in mort- 
gag6'*'deed| 123-124, 155^, 158, 
416. 

mere covenant against, does not 
create a simple mortgage, 123 
416. 

transfer by mortgagor in breach 
of condition against, valid ex- 
cept BO far as it may encroach 
iiptju riglit of mortgagee to 
realise bis security, 157, 410. 


ALIENA^nON-eOM/f 

ccuidition' restr;dning alieoution, 
when void, 416 . 

ALTERATION— 

material, of instrument of mort- 
gage without Cf)!iSOkit of party 
airecttid renders (locumeut void, 
57, note (5.) 

ANOMALOUS MORTGAGES-^ 

. governed by of inorfgags- 

deed and local usage, 497-498. 

ANTIOHEESIS- 

form of mortgage in Roman Law 
in whieli mortgages oonld retain 
profits in lieu of interest, 17. 

APPEAL- 

lies only from formal adjudication 
and not from a meruij mlnis- 
teriul order, 489. 

lies from order granting or refus- 
ing extension of lisae under 
s--’C. 87 of tlsc Trutiafer of 

Property Act, 4 «h 9. 
order litsi in forecio«ii»’c action is 
a <lcoree for purpose of appejd, 
489. 

APPORTIONMENT— 

of periijdical payments on deter- 
mination, of interest of person 
entitled, 424. 

of benefit of obligation on sever- 
aime, 424. 

ASSIGNMENT— 

of debt draws after it securities 
therefor, 416. 

of mortgage, without assignment 
of debt treated at most as a 
transfer of a naked truaf, 416. 
of debt, and assignment of judg- 
ment obtained on the covenant, 
distinction between, 416. 
Bceessity of registering-deed of 
assignment of mortgage depenifa 
liot upon amomifc due on mort- 
gage, but upon amount for 
which assignment made, 60-61. 
if unregistered debt passes but not 
lien, 61. 

Sed qumre^ 16, 

ASSURANCE- 

morfcgage wbeu to be by, 4#— 
450. 
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ATTACHMENT--. 

of mortgaged piopeity, 498, 
mortgagee musfe proceed under 
sec, 67, Transfer of Pioperty 
Act, 498. 

not necessary under mortgage- 
decree, 178, note. 

attornment— ^ 

effect of clause, in mortgage-deed, 
185-186, 311. 

BYE-BIL-ITUFA- 
meaiiing of, 5‘i, note, 
nature and origin of, 50—53. 
validity of, 52. 

regarded not as a sale but only ns 
a security, 53. 

does not become absolute upon 
breach, without proceedings for 
foreclosure, 201 (note.) 

Article 147 ofsScbedule II, Limi- 
tation Act, does not apply to, 
525. 

CHARGE- 

what is a, 499. 
liow created, 499. 

(1) by act of parties. 

(2) by operati(m of law 

lien of trustee for expenses ex- 
cepted, 499. 

diderence between, and mortg«age, 
124-1-25, 499. 

does not imply a debt but only 
confers a right of realisition by 
judicial process, 499. 
in case of annuities, question 
whether there is a charge on 
estate itself or only on rents and 
profits depends on intetition, 499. 
extinguishment of, 500-501. 

CODE NAPOLEON— 

provisioFts of, when pledge is de- 
stroyed, 41. 

registration of legal mortgages as 
compulsory as registration of 
conventional securities, 324. 
examples of lien, 330. 
recognises a lien for sums due for 
seed-corn and expenses of har- 
vest oa value of such harvest, 
333 . 


COiMl^IITTEE— 

of idiot or hnintic moHgagor may 
sue for redemption, 493, 

CONDITIONAL SALE- 

what is, 56, 1 95. 

definition, 444. 

comparison with English mortgage, 
194— 196. 

in, nmrtgagor does not make him- 
self personally liable, 195, 199, 
201 . 

when action for debt may be 
brought, 202. 

distinction between, and hona fide 
sale with a clause for re-[)ur- 
chase, 196—200. 

criteiia for detei mining which it 
is, 200. 

intention of parties to be looked 
to, 199. 

implied warranty of title in, 203, 
remedy for breach of war- 
ranty, 204-205. 

practice of mortgagee by, agree- 
ing by contemporaneous verbal 
agreement to re-couvey on re- 
payment, 62. 

but such paiol agreement cannot 
be received in evidence to con- 
trol terms of document 62. 

(See Parol Emdence.) 

Bengal Regulation XVII of 1806. 
applies only to mortgages in 
writing, 243. 

under, mortgagee for the first 
time prevented from in- 
sisting on strict enforce- 
ment of terms of contract, 
207. 

tinder sec. 8, mortgagee must 
take foreclosure proceed- 
ings, 208. 

application must be preceded 
by demand for payment, 
213. 

Court to which application 
must be made, 214. 
mortgage must be foreclosed 
as a whole, 213-214. 
duty of Court to serve notice 
of application mi mortga- 
gor or his legal representa- 
tive, 21 4-— 218. 
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COJ^DITIONAL BAhE--coniiL 

provisioii tliat copy of appli- 
cation sbail be supplied to 
mortgagor is mandatory 
and not merely directory, 
220 . 

strictly followed by Allaha- 
bad High Court, 220. 
also in Calcutta, 221, note. 
!iotice what to contain, 221. 
proceedings under, not judi- 
cial but merely ministerial, 
221-222. 

so if mortgagee out of posses- 
sion lie must bring regular 
suit to recover possession, 
222 . 

Bengal Kegulatioii XVII of 1 806, 
had no retrospective operation 
aiid could not affect mortgage 
by conditional .sale which had be- 
come absolute before Regulation 
241. 

in Bengal, mortgagor entitled to 
redeem under, 207, 211-212. 
in Madras aiul Bombay, right to 
redeem iiitroduced by judicial 
decisions, 207, 240, 
at first disallowed by the Frivy 
Council, 240. 

subsequent decisions in Bladras 
allowed equity of redemption 
only with regard to mortgages 
entered into after 1850, 242. 
Bombay decisions, 242. 
method of redemption, 260—260, 
mortgagee may by agreement be 
entitled to possession on default 
of mortgagor, without foreclo- 
sure, 224. 

but ejectment will not be per- 
mitted where mortgagor has a 
right to relief in equity, 227. 
CONFLICT OF LAWS-* 

validity of mortgage of immoveable 
property governed by loci 
rei sitaCf 60. 

fcrmalitfes also regulated by lex 
eitue^ 60, 

CONWLIBATION OF SBCU- 
lilTIBS*- 
principle of, S85. 

how far admitted in India, 385- 
386, 45L 


CONSOLIDATION OP SECU- 
RITIES— coyzM. 

whether unsecured debts may be 
consolidated, 386-387. 
abolished in England by sec. 17 
of Conveyancing Act, 1881, 
386, note. 

CONSTRUCITVE NOTICE— 

definition of, by Wigram, V.O., 407. 
doctrine of, must be applied in 
India with the greatest cauti ui 
against a purchaser for value, 
408. 

rigidity of doctrine of will be re- 
laxed in countries possessing a 
system of registration of assur- 
ances, 408-409. 

some specific circumstances ought 
to be pointed out as the starting 
point of an inquiry, 409. 

(See Notfce.) 

CONTINGENT INTEUEST— 
what constitutes tiy 419. 
becomes vested, when, 410. 
peisons liaving, not always neces- 
sary parties to mortgage suits, 
138. 

CONTRIBUTION— 

principle of, 345. 

general rule on the subject,- 347. 

proviso — if there is 
nothing to show a contrary 
intention, 347-350, 
where some particular property is 
said to be the primary securitv, 
349-350. 

right of, when controlled by right 
of marshalling (sec. 82, lust 
clause T, F. Act), 473-47L 
right to, when arises, 473. 

(1) properties of one or several 
owners mortgaged for one debt, 
473, 

(2) two propertiei^f one owner, 
one of them mortgaged before, 
being mortgaged, 473. 

the two properties must be equal- 
ly liable, 474. 

no right to, except where there 
are special charges, a meregene- 
ral lien not being sufficient, 474. 
as between purchasers of two 
estates subject to a common 
charge, 317—49, 440-41. 
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CONT 

Ciisiaot be chiiiaeci us against a 
mortgagee purchasing portion 
of equity of reileinptloii, before 
the residue is transferred to 
' ilsird persons^ 475. 

Cm^YEHSiON— 

when mortgaged premises convert- 
ed into moitej hy c<)inpuls()ry 
sale under Land Acquisition 
Act, or sale for arrears of rent 
or revenue, piu-eliuse money is 
to be regarded us money or per- 
sonal estate, 165. 

it becmnes subject to the lien 
wbicli existed on the land 165, 
note. 

rule does not apply when conver- 
sion occasioned by default of 
mortgagee, 165, note, 

COSTS— 

mortgagee ordinanly entitled to, 
227, 487. 

except in cases of fraud or 
misconduct, 227, 487. 
mortgagee entitled to costs pro- 
perly Incurred subsequent to 
decree and up to time of actual 
payment, 495- 49t). 
according to En^iisli decisions, 
mnitgugee entitled not only to 
Cc.sts incurred in fU’otecting tifde, 
but to all costs hona fide iuciu’- 
red lor purpose of reaiiahjg secu- 
rity, 202, note. 

but mortgagee can not main- 
tain an acficisi of debt for 
costs and expenses properly 
Incurred, 202, note, 
right of mortgagee to realise costs 
separately tlepends upon tei’ms 
of decree, 488. 

delendaufc to a foreclosure suit, 
alt hong'll properly made a party 
In the first instjmee, is entitled 
, to costs incurred by him after 
a proper ofcr to disclaim and to 
be dismissed from the suit, 477. 
when mortgagee brings an action 
to, foreclose two 'mortgages of 
" Iwo.disdncfc, .estates, costs to be 
apportioned rateably^ between , 
the two, '48S-4S9*. 


COURT FEES ACT— ^ 

provisions of, relating to mort- 
gages, 526 — 528. 

amount of court fee where mort- 
gagor entitled to redeem por- 
tion of mortgaged property, 

526. 

valuation of suit for poBsessioUj 
after decree for foreclosure, not 
to be made according to scute 
laid down in section 7 of, 526- 

527. 

assessment of court fees in re» 
demption suits, 52G-527. 
subject matter of suits for redemp- 
tion, how valued for purposes of 
jurisdiction, 528, 

DAI^IAGE- 

inortgugee in possession liable for, 
when, 812. 

(See 

DAMAGES— ... 

obtainable in lieu of interest, in 
absence of express agreement 
to pay interest down to date of 
realisation, T26. 

mortgagee has a right, to bring an 
action for damages if title of 
mortgagor bad, 205. 
measure of damages, 205-206, 
mortgagor liable in, for breach of 
covenant to repair mortgaged 
premises when, 240. 

(See IntereHi*) 

DAMDUPAl'— 

rule of, not to be applied in the 
case of a unortgagee in posses- 
sion, who is debited with the 
rente and .profits, 488. . 

DEBEHTURES-- ' 

'holders' of, of Joint Stock Com- 
.pany not 'entitled to prihndty 
over subsequent mortgages 
properly ci’eated by the Uom- 
pany, 471. 

DECREE— 

meaning of n^'ortgage * decree 
and money-decree, 127. 
difiereuce between ,tlie two, h. as' 

, agaiiist transferees , of y:nort- 
gf>.ged property, 1 3th;, 
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BBCRKE— 

purchaser af; execution - sale 
under money -decree has only 
same rights ns ordinary exe- 
cution - purchasers, according 
to Allahabad and Madras 
High Couits, 129. 

dilfercnt view taken by Cul- 
cutta and Bombay High 
Courts, ISO. 

execution of money - decree 
limited to propei ty not com- 
prised in the mortgage, on 
the Original Side of the High 
Court, 146. 

mortgnge*decree slio.uld always 
direct s<ile of mortgaged pro- 
perty, 1*27. 

no attachment necessary in 
the case of a mortgage - 
decree, 178, note, 

person daimiug paramount-title 
not affected by mortgage- 
decree, 137. 

sale utuler decree against mort- 
gagor alone d 'cs not pass com- 
plete tide, where there are othejs 
interested, 134-135. 

for foreclosure dctermiues respec- 
tive pu'orities of the several ia- 
cumbrnncers, 486. 

for sale or for foreclosure is a 
decree in retn and incapable of 
being made in any Court other 
than that within whose local 
limits the lartd is sittiated, 191. 

power of English courts to give 
decree for side instead of for 
foreclosure extended by Con- 
veyancing Act, 1881, 9, 20, 226, 
491. 

for sale may be made in suit for 
foreclosure, when, under the 
Transfer of Property, Act 490- 
49L 

but no sale will be directed 
unless Court can complete 
it by delivering possession, 
and insuring that the title- 
deeds should be handed 
over, 49 L 

Court may pass decree foi* balance, 
if legally recoverable, when pro- 
ceeds of sale iusufFscieut, 492, 


DEPOSIT (i« Couvt)^ 

Bengal Regulation XVII of 1806. 
Eiorfegagor by conditional nda 
at liberty either to tender 
to mortgagee or deposit in, 
Court principal or principal 
and interest, 260. 
under proteat not siifBcieut, 
262. 

must be strictly under teims 
of Regulation, 263. 
time within which it must be 
made, 264. 

if Court closed on day on 
which year of grace ex- 
pires, depohitcan notproper- 
iy be made on first day on 
which Court re-opens, 265. 
secH>9, when time for psiymont 
extended beyond statutory 
period by agreement, 265. 
Transfer of Froperifj ric/— 

(Secs 83 and 84,) of money 
due on mortgage, 475, 
who may make, 475. 

Court to cauvSG written notice of 
deposit to be served on mort- 
gagee, 475. 

mortgagee may apply by verifiod 
petition for, and receive such 
moiiey, 475. 

if willing to accept it in full dis- 
charge and on depositing title- 
deed, 475. 

interest on mortgage-debt ceases 
from date of tender or deposit, 
47o. 

(Bee. 57) of costs, &c., when 
Court sells land free from 
incumbraucesj” 441 — 443. 
procedure when dcfe.nclant makes, 
of mortgage-debt and costs, 491. 
reasonable sum for expenses of sab 
may be required to be deposited, 
when decree for sab made in 
foreclosure suit, 490-49 L 
(See Tender) » 

DEPOSIT OF TITLE-DEEDS- 
mortgage implied by, 73. 
memorandum accompanyliig, is 
not the contract of mortgage, 
but simply evidence of deposit, 
79-— 83. 



5;38 


IXDICX. 


DEPOSIT OF TITLE -DEEDS -- 
i’ontd. 

Mot Jidocument. within sec 17, 
Eegibtration Act, 81. 
were possession of title-deeds by 
creditor without evidence of 
contract upon which possession 
oiiginated, or manner in which 
it originated, not enough to 
create an equitable security, 
83-84, 87. 

does not create equitable mort- 
gage, when no antecedent or 
existing debt, nor agreement 
that title-deeds should stand as 
security for future advances nor 
any money advanced until for- 
mal mortgage executed, 84 — 88, 
summary of decisions, 88-89. 
equitable mortgage by, not an 
oral agreement within sec. 48, 
Kegistration Act, 89-90. 

(See Equitahh Mortgage, Parol 
Evidence). 

DESTRUCTION {of pledge)^ 

jules of Mahomedun Law, in case 
of. 48--50. 
of Hindu Law, 41 
of the Code Napoleon, 41. 
of Roman Law, 15. 
on, by dil avion, mortgagee may 
at once call for payment of bal- 
ance of loan remaining unpaid, 
205. 

Transfer of Property Act — 

where moitgaged property is 
destroyed wholly or par- 
tially by any cause other 
than wrongful default of 
mortgagor or mortgagee, 
mortgagee may require an- 
other security, and in de- 
fault sue for mortgage- 
money, 457. ° 

D 18111 ESS— 

eaiiy law of, 3. 

orignally nitatrended with any 
^ power of sale or foreclosure, 3. 
similarity between early history 
of, and that of pledge, 3. 

DRISTl-BANDHAK-^ 

nature of, 40, 201, 


DR ISTI - 0 A N D 1 1 A K - could, 

in, mortsagor remains in po'isca- 
sion till default, when mort- 
gagee enters as absolute owner, 
40^ 

EASEMENT- 

cannot be transferred apart from 
dominant heritage, 411. 
annexed to property passes to 
tiansferee, 415. 

EJBCTMENT- 

wben mortgagee may brintx, before 
foreclosinir, under Bengiii Regu- 
lation XVII of 1806, 224. 
not permitted, where mortgagor 
would have a fight to relief in 
equity, 227, 

ELEcyrroN— 

when necessary, 422 
to be postponed during disability, 
421. 

acceptance of benefit constitutes, 
when, 423. 

ENGLISH LAW OP l^IORT- 
GAGE- 

general view of, 19—23, 

ENGLISH MORTGAGE— 
definition of, 445. 
form of, 19. 

re.sembles the fidticia of later 
Roman Law, 19. 

compare<l with conditional sale, 
194-196, 

EQUITABLE hIDRTGAGE— 

by deposit of title-deeds, a kind of 
implied simple mortgage, 71-72. 
first recognised in England by Lord 
Thurlow, 75. 

early instance of, in the Sudder 
Dewnny Adnwlut, 72. 
not common in the mofussil, Ti. 
remedy on, in the moftmi}, 73, 
in the Original Side, 73* 
in English Law, 73. 
requisites far creating, 75. 
dhtinction between, of English Law 
and deposit of title-deeds in In- 
dia, 77. 
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EQU rr A BLE MO H'rO AG E contd. 
defence of purchase for value 
without notice valid ajrainst 
equitable mortgagee in Eng- 
land but not in India, 77. 
not an oral agreement withitj sec. 

48 of Registration Act, 89*90. 
under Transfer of Propeity Act, 
allowed only in Calcutta, Mad- 
ras, Bombay, Karachi, and 
Bangoon, 448. 

.^situation of property immate- 
rial, 449. 

no provision in the Act, as to 
remedy to which equitable 
mortgagee entitled — Eng- 
lish practice likely to be 
followed, 449. 

actual deposit necessary 449. 
mere oral statement making 
third person trustee for 
creditor does not operate a.s 
equitable mortgage in Eng- 
land, 449. 

probably does in India, 449. 
(See Deposit of Title-Deeds, Parol 
E aide nee.) 

EQUITY OF REDEMPTION--* 
what is, 19, 2f37. 

an estate, and not a mere right 
19,237-238, 

can not be restrained or limited, 
243-244. 

by any stipulations entered 
into attimeofmortgage, 243. 
but no restrictions on con- 
tracts entered into after 
execution of mortgage, 
247. 

qualifie<l restrictions on, allowed 
as well in this country as in Eng- 
land, 245-246. 

first buyer of, entitled to redeem 
all mortgages, 1 42. 
mortgagee not entitled to sell bare 
equity of redemption under 
mortgage-decree, 145, 
p5irchaser of, entitle<l to deduct 
from mortgage-debt only sums 
received in reduction of it and 
not moneys owed by mortgagee 
to mortgfigor on some other 
account, 304. 


ESTOPFEL- 

iiistance of, in Roman Law of secu- 
rity, 15-16. 

title by, 100, 429-430. 

may be waived by mortgagee, 

ioo. 

bare representation suOicient 
toere.'ite, under s. 43, Trans- 
fer of Property Act, 429, 
title by, 

in English Law, positive asser- 
tion of legal estate neces- 
sary to create, 101-102, 429. 
may not be enforced against 
hand fide purchasers for 
value and without notice, 
100-102, 4-29. 

mortgagee estopped from disputing 
title of mortgagor, 249. 
mortgagee who cause.s a sale of 
mortgaged premises estopped 
from denying title of purchaser, 
145. 

mortgagee not e.stopped by a pre- 
vious judgment obtained against 
mortgagor, subsequently to exe- 
cution of mortgage, 109— ■112. 
where mortgagee having carriage 
of execution proceedings does 
not insert his mortgage in sale- 
proclamation, he is estoppedfroin 
settirig it up against purchaser, 
178-179. 

EVIDENCE- 

of acts and conduct of parties 
how far admissible to vary terms 
of written document, 63 — 68. 
parol, how far admissible to prove 
that a deed purporting to be one 
of absolute sale was really a 
mortgage, 62-71. 
true rule formulated in sec. 31 
of the Specific Relief Act, 68. 

(See Parol Evidence, Fraud, Mluiake.) 

EXCHANGE- 
defined, fiOO. 

transfer of property under ex- 
change made in same way as un- 
der sale, 509. 

right of party, deprived of tiling 
received in exchange through 
defect of litle, to compensa- 
tion or return, 509. 





rights of parties to, generally same 
509.^ vendors ami purchasers, 

wan-aiity of j?eii nine ness, when, 
monev exchuii«>’ed /5nQ 
EXECUTION— ® 

what passes at execiition-siile un- 
dpcree, 154. 

attachment not necessary in uiorfc- 
gaae cleeree, 178. note, 
purchaser at exeeution-sale, when 
a necessary party to a suit for 
foreclosure, 138, 
under Continental Law of, sale by 
first niorfpgee passes property 
free of all inctimbi-aiices, 152 
desirability of similar rule in India, 
152. ’ 

provisions of sec. 295, of the civil 
Procedure Code, how construed, 
179—185. ’ 

EXECUTOR- 

.of Hindu will, subject to same 
restrictions as manager of an 

infant, 93. 

I 

under English Law and sec. 269 

Indian Succession Act, has full 
poTv-tn* to dispose of assets in his 
hands and in case of alienation 
assets cannot be folhwed bv 
creditors of deceased, 92. 

EXPENSES- 

how computed, 291. 

morfcyaoree in pos<^ession entitled 
to what, 461 — 464. 
m I^Iahomednn Law, pled^^oe bound 
to pay, for custody but not for 
support of pledge, 48-49. 

EXTINCTION OP SECURITIES— ! 

(1) by confusion or merger, 369. I 

I 

not applicable to Indian tran. I 

Sfwtiom, 372. j 

(2) by discharge of debt for which I 
security was given, 377-378, 

(>V by renunciation, 378. ' 


(4) by de.afruetion, 378. 

(5) by sale of pledge, 378-379 
an-xiety ofCourts toprevent, where 

«'o«gageets not to blatu;, 395 ! 

FIDUCIA— 

^'^Law 6 ™ ®®®'’'’ity in Roman 

hi.story of, 8-9. 

FORECLOSURE- 

not allowed in Mahomedaii 

laiaw, 44. 

when allowed in Hindu Law. 

So. * 

abolished in later Roman Law, 

origin of, in English Law, due 
to form of English mort- 
cctrc, 486. 

abolition of foreclosure, a 
question of time, 9, 486. 
bill of, what is, 19. 
who _ are tieee.isary parlies to 
suit for, 226 476 
decree for, not bimling upon 
persons not parties to do- 
cree, 226. . 

action on covenant opens de- 
^ cree for, 20, 226. 
simple mortgagee cannot sue 
for, 1 25, 455. 

Court not to allow, in 
240 <il^micloned, 

procee<ling8 for, under Bciho.I 

X yxi of I S06, 21)7 

(See Sale) 

mBomhav and Madras 005 
dismissal of bill for recbomi 1 
operates as <iccrep ^ • 

English Law, 20, 267. ^ 

/?<;*hb{{y and AHaha.. 

. Courts 267 

view of Onleutta ami MiMras 

Iliprh Courts, 267«2fj8 
iiuder Iransfer of FrooertJ A«#. 

suit for, definition of 4^5’^ 
who may bring, 455-456. ' ' 
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FOilECLOSURE— 

not allowed until default made 
by mortgagor, 478. 
form of decree, 477. 
none, till term expires, when there 
is an abaoiute covenant not to 
call in the money dnrittg a cer- 
tain time, 478. 

but when covenant subject to re- 
gular payment of interest, there 
may he foreclosure after default 
in payment of interest, 478. 
order uhsolnte for, when obtained, 
487—490. 

decree for, detennines respective 
priorities of the several incuiu- 
braiicers, 486. 

order for foreclosure absolute 
operates as discharge of mort- 
gage-debt and precludes action 
on covenant, 488. 

but not of costs, 488. 
decree for, does tiot preclude ac- 
tion of ejectment against a 
defendant who refuses to deliver 
up possession, 490. 
decree for, according to English 
practice, does not relate back 
fio the jiulgmenfc for account, 
488, 

order f(n* foreclo.sure absolute, ob- 
tained ill England on motion 
supported by affidavit of due 
attendance, 488, 

in India, defendant may either 
pay to plaintiff or into Court 
and attendance of plaintiff or 
airent not absolutely necessary, 
488. 

in action for, prudent, though not 
absolutely necessary, to join a 
claim for possession, with a 
prayer for foreclosure, 490. 

:in suit 'for, Court may decree sale, 

^ when ,^.490- 491. 

when obtained, under: decree^ for j 
redemption, 495. / ■ ■ ' 

; (See . Conditional ' iSak , ' Limitation, ' , ■ j 
Mori^iigee, 'Mot'ig&gor, ^fo^ice), ! 

FORFEITU'El- ' 

determines leaS’C, 506, ' 

1i«jw ''W aived, 507. 

'effect, of, ' ouaiudcrdcascs, 50 B, 


FORFEtTURB--caaM. 

difference between effects of, and 
surrender, 508. 

relief against, for non-payment of 
rent, 507-508. 

FRAUD-- 

eff'ect of fraudulent transfer, 435- 
436. 

when presumed, 436. 
neither mortgagor nor mortgagee ^ 
can take advantage of liis own,^ 
102-103. 

interest of mortgagee eannof;- 
defeated by, of mortgagor;' 
when causes forfeiture of 
^ ity, 387-394, 468-69./'" 
right of Court to restrain 

gagee from fraudulently throw- 
ing burden of entire debt upon 
portion only, 178. 
means contemporaneous and not 
subsequent fraud under proviso 
(1), sec. 92, Evidence Act, 66. * 

parol evidence when admissible 
in case of, 66-67. 

parol evidence of acts and con- 
duct equally admissible with 
that of agreement itself, when 
fraud proved, 67. 

%vhen aground for rectification, 68. 

FURTHER CHARGE- 

when language of deed does not 
create a, but only amounts to 
covenant to pay alt existing 
debts before payment of mort- 
gage-debt, mortgagor may re- 
deem without paying other debts 
due to mortgagee, 244. 
deeds of, rarely executed outside 
Presidency towns, 394, 
mofussil practice of including, 
a second instrument for the .. jpi " 
solldated sum, 394, 
danger of, ,394. 

.FUTURE ' A 1) \^AHCES»-' 
mortgage , to -sec ure, '470. 

' when ' maximum expi, 

'470,' 

subsequent mortgagee,’ 

, notice postponed, 47* 

, '■ 'I'ule, of' English Jaw, 382 
. '470.' 
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FUTURE ADVANOES-cmi/f/. 

yot clear whether sec. 79 of 
the 'iVansfer of Property Act 
applies only to cases in whicli 
mortgagee is bound to make the 
advancej 470. 

U VHAN-LAHAlSr- 
nieaning of, 521. 

Bombay form of mortgage by con- 
ditional sale, 201, 521. 

\definition of, 509. 

Acceptance % donee in lifetime of 
unc^^donor necessary, 509. 
fir^^made, 

'• of immoveable property, 509 
of moveable property, 509, 
of existing and future property 
fails as to latter, 510. 
to several, of whom one does not 
accept, void as to interest re- 
fused, 510, 

may be revoked or suspended 
when, 510. 

transferees for value without notice 
not affected, 510. 

onerous, must be accepted with 
beneficial if in tlie form of a 
single transfer, 510, 
seem, if given separately, 510. 
when donee incompetent to 
contract, 510. 

acceptance by conduct after 
removal of incompetency, 
510. 

univ€r^ul donee liable for all debts 
of donor, to extent of gift, 511. 
donations mortis causa not affected 
by Transfer ofProperty Act, 511. 
nor rules of Mahomedan Law, 
or of Plindn or Buddhist 
Law, save as to form of in- 
strument of gift, 511. 

CAUSE 

7 hat amounts to, for enlarging 
time to redeem under s. 87 of 
the Transfer of Property Act, 
489. 

BIINMENT 

(mortgagee in possession bound to 
pay, 302, 


GOVERNMENT REVENUE-exfA/. 

pavments of, credited to account- 
ing mortgagee, 302. 

O 25 O J 

GROSS NEGLEUr- 

deprives mortgagee of bi.s priorify, 
when, 388-“ 94, 468—470, 
meaning of, 469. 

GUARDIAN— 

ad litem appointed to receive notice 
or tender from mortgagor, 50*2. 
of property of minor mortgagor 
may sue for redemption on 
belialf of such minor, 493. 
of minor, not appointed by Court 
is not fettered by restrictions 
imposed by MinoFs Act and has 
authority to mortgage his ward's 
estate under certain conditions, 
94, 

HINDU LAW— 

development of law of security in, 

35— 39. 

conflicting texts of, as to necessity 
for delivery of possession of 
pledge due to their relative 
antiquity, 3*2 — 34. 
prohibits accumulation of interest 
exceeding principal, 36, 
priority of mortgages, rules about, 
40. ^ 

rule of, whenpledgedestroyed, 41. 
general hypothecation not recog- 
nised, 40. 

rights of mortgagor, 41-42. 
character of, of mortgage, 42. 
foreclosure when allowed, 36—39. 
when mortgagee allowed to sell, 

36- 39. ^ 

sale by judicial process not wholly 
unknown, 39. 

no distinction between pledge of 
moveables and immoveables, 53- 
54. 

oral agreements valid, 56-57. 
biit mortgage in writing pre- 
ferred to parol mortgage, 
40, 57. 

HINDU WIDOW- 

purchaser of equity of rederapiion 
from, must prove necessity, 240. 




